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DUBLIN  COMMISSION  COURT,  GREEN  STREET. 
(Before  Lefbot,  C.  J.,  and  Monahan,  C.  J. ) 

Auffust  10,  1854. 

Reg.  v.  Graham  Glassie  and  Frances  Cooney.  (a) 

Evidence  —  Admissibility  of  prosecntor's  testimony  against  person 
jointly  indicted  tcith  prosecutor^ s  wife — Stealing  by  paramour  of 
property  taken  by  wife  when  eloping. 

Where  a  prisoner  is  indicted  jointly  with  the  prosecutor^  s  vnfcy  who  had 
eloped  with  him,  for  stealing  clothes  and  money,  the  property  of  the 
husband,  the  wife  should  be  acquitted,  as  no  indictment  lies  against  her, 
but  the  husband* s  evidence  is  admissible  against  the  male  prisoner. 

The  fact  that  the  wife*s  clothes  (which  are  in  point  of  law  Hie  property 
of  the  husband)  are  found  in  the  trunk  of  a  petson  with  whom  she  has 
eloped,  is  evidence  to  go  to  t/iejury  of  an  intention  to  appropritite  such 
clothes,  and  if  the  jury  find  that  the  intention  was  to  remove  them  out 
of  the  husbands  control,  and  to  keep  them  within  the  prisoner's 
disposal,  the  offence  is  complete, 

THE  prisoners  were  indicted  for  stealing  16/.  and  divers  articles 
of  wearing  apparel,  the  property  of  Robert  Cooney.  There 
was  a  second  count  as  receivers.  From  the  evidence,  it  appeared 
that  the  female  prisoner  was  the  wife  of  the  prosecutor,  and  that 
she  had  eloped  with  the  male  prisoner,  taking  with  her  the  articles 
mentioned  m  the  indictment.  The  prisoners  had  been  arrested  in 
Corky  and  at  the  time  of  their  arrest  the  clothes  were  found  in  a 

(a)  Reported  by  P.  J.  M'Kenna,  Esq.,  Barriater-at-Law. 
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trunk  belonging  to  the  male  prisoner,  and  acknowledged  by  him 
to  be  his.  The  woman  had  the  key  of  the  trunk,  however,  and 
gave  it  to  the  constable,  saying  she  had  put  them  there.  The 
Crown  were  about  examining  the  husband  for  the  prosecution, 
when 

J.  A.  Curran,  for  the  prisoners,  objected  to  the  reception  of  his 
evidence  in  a  case  in  which  his  wife  was  indicted  jointly  with  the 
prisoner  at  the  bar.  It  is  laid  down  in  Archbold's  Criminal  Law, 
227,  that  a  husband  or  wife  cannot  be  witness  for  a  person  jointly 
indicted  with  the  wife  or  husband.  R.  v.  Smith  (1  Moo.  C.  C 
289)  is  the  authority  referred  to  for  the  proposition. 

There  is  a  case  in  Roscoe's  Criminal  Law,  149,  where  a  woman 
was  not  allowed  to  prove  an  alibi  for  persons  jointly  indicted  with 
her  husband. 

Per  Curiam. — The  woman  is  entitled  to  be  acquitted,  as  she 
could  not  steal  her  husband's  property.  Now,  if  there  were  sepa- 
rate bills  sent  up  against  the  prisoners,  the  husband's  evidence 
would  be  admissible  on  the  trial  of  the  male  prisoner.  The  evi- 
dence was  admitted. 

J,  A.  Curran,  in  addressing  the  jury,  observed  that  the  proba- 
bility was,  that  the  woman  was  taking  those  clothes  for  her  own 
use,  and  that  it  was  not  reasonable  to  say,  even  if  they  were  in 
Cooney's  trunk,  that  he  was  taking  such  articles  either  for  his 
own  use  or  to  convert  them  to  any  purposes  of  his  own. 

Lefroy,  C.  J.,  in  charging  the  jury,  after  going  through  the 
evidence,  said :  We  are  of  opinion  that  the  husband  was  a  com- 
petent witness  for  the  prosecution,  as  a  wife  cannot  be  convicted  for 
stealing  her  husband's  goods,  and  in  reality  he  has  been  examined 
only  against  the  male  prisoner,  as  the  wife  must  be  acquitted  of  this 
charge,  and  the  only  objection  taken  is,  that  the  prisoners  have  been 
jointly  indicted,  one  which  we  do  not  think  should  exclude  his 
evidence  under  the  circumstances.  With  regard  to  the  wife,  you 
should  acquit  her,  and  the  only  question  for  your  consideration  is  the 
evidence  of  the  male  prisoner  being  a  participator  under  the  circum- 
stances mentioned.  The  law  is,  if  a  person  takes  from  the  wife  of 
any  man  his  goods,  under  circumstances  which  indicate  taking  with 
a  felonious  intent,  he  will  be  equally  culpable  as  if  he  took  them 
from  the  husband  directly.  You  should  then  direct  your  atten- 
tion to  the  evidence  in  that  view.  It  is  stated  by  the  first  witness 
that  the  male  prisoner  was  living  as  servant  in  the  same  house 
with  the  prosecutor  and  his  wife,  that  the  prosecutor  had  given 
the  female  prisoner  ISL  to  keep  for  him,  and,  as  from  the  evidence, 
it  appears  that  none  of  that  money  came  to  his  hands,  you  should 
acquit  him  of  that  part  of  the  charge.  There  is,  however,  another, 
that  of  stealing  the  clothes  of  the  wife,  which  are,  in  point  of  law, 
the  property  of  the  husband.  These  are  traced  into  his  possession 
under  circumstances  which  will  lead  to  the  inference  that  he 
knew  them  to  be  the  clothes  of  the  prosecutor's  vnfe.  With  that 
view  it  is  given  in  evidence  that  the  name  of  the  woman  was 
changed,  and  a  passage  ticket  to  America  taken  out  in  the  joint 
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name  of  Walker.     The  mere  circumstance  of  knowing  her  to  be        ^^^' 
the  wife  of  the  prosecutor  would  not  suffice,  unless  it  was  further  glassie  and 
proved  that  the  clothes  of  the  wife  came  into  his  possession  with     Coonbt. 
mtent  to  steal  them.     You  heard  the  evidence  with  regard  to  his        TTJ 

giving  her  the  key  of  the  trunk  in  which  the  clothes  were  found.    It        * 

has  been  suggested  that  he  may  have  given  it  to  her  for  another  Huibnnd  and 
purpose  than  that  of  placing  these  clothes  there ;  but  if  they  were  in     ^^IT 

the  trunk  with  his  knowledge,  it  is  sufficient  to  establish  the  case        ' 

against  him.  Then  as  to  the  felonious  possession.  If  the  goods 
were  put  into  this  trunk  with  the  view  of  carrying  them  out  of 
reach  of  the  husband,  and  depriving  him  of  them,  in  point  of  law 
such  a  taking  as  that  would  constitute  a  felonious  taking  and  for 
the  purpose  of  stealing ;  for  if  you  deprive  a  man  absolutely  of  his 
goods,  and  have  it  within  your  own  power  and  grasp,  the  law  will 
presume  you  do  that  for  your  own  benefit 

The  jury  acquitted  the  female  prisoner, 
and  found  Cooney  guilty. 
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DUBLIN  COMMISSION  COURT,  GREEN  STREET. 

(Before  Monahan,  C.  J.,  and  Richards,  B.) 

October  27,  1854. 

Reo.  v. .(a) 

I^nishmeni — FUoding  guilty — RespeciabiUiy  of  prisoner — An  aggrO' 

vaiion  of  the  offence. 

The  fact  that  the  prisoner  is  a  person  of  character^  and  of  a  respectable 
positionin  life^  instead  of  being  a  reason  for  mitigating  the  punishment^ 
adds  to  the  criminaUtg  of  the  ojfenee^  and  calls  for  a  more  severe 
sentence. 

The  prisoner f  who  pleaded  guUty  to  stealing  a  gold  watch  from  a  house  at 
which  she  was  visiting^  in  an  affidavit  in  mitigation  of  punishment^ 
statedf  that  she  had  no  felonious  design  in  taking  the  watch,  that  it  was 
a  temporary  embarrassment  which  had  induced  her  to  take  it  to  raise 
money  on  it^  and  that  she  intended  releasing  and  returning  it  to  the 
owner;  that  her  family  were  in  a  respectable  condition  of  life,  and  that 
the  disgrace  of  committing  such  an  offence,  and  the  loss  of  character, 
was  a  most  serious  punishment.  It  was  considered,  however,  by  the 
court,  that  such  circumstances  constituted  an  aggravation  of  the 
offence,  as  it  was  neither  from  want  or  ignorance  that  the  prisoner 
had  committed  the  crime. 

THE  prieoner,  who  was  from  her  appearance  of  a  respectable 
rank  of  life,  was  indicted  for  stealing  a  gold  watch  and 
chain.  She  had  pleaded  guilty,  and  in  an  affidavit  which  had 
been  made  by  her  and  laid  before  the  court  with  the  view  of 
mitigating  the  sentence,  she  stated  that  she  had  been  visiting  at 
a  friend's  house,  and  at  the  time  had  been  pressed  by  a  person  in 
the  country  for  the  payment  of  a  few  pounds ;  that  she  took  the 
watch  for  the  purpose  of  raising  the  means  to  pay  this  debt,  with  the 
intention  of  releasing  the  watch  and  restoring  it  to  the  owner ; 
that  she  never  had  any  intention  of  appropriating  it,  but  took  it 
to  be  released  from  the  temporary  embarrassment;  that  she  was  in 


(a)  Reportod  hj  P.  J.  M'Kxnna,  Esq^  B«rnflter-at-Law. 
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the  habit  of  getting  embroidery  work,  for  which  she  was  paid ;  and        Rso. 
that  in  this  way  she  intended  to  restore  the  watch.  ^' 

J.  A.  Curratiy  who  appeared  for  the  prisoner,  stated  that  it  was        

not   by  the  advice  of  counsel  that  the  young  lady  had  pleaded        1S55. 
guilty,  that  it   was  entirely  her  own  suggestion  and  wish,  and        . — T  ^ - 
called,  as  a  witness  to  character,  a  gentleman,  who  stated  that  he    ^^Mment. 

knew  the  prisoner ;  that  she  belonged  to  a  family  moving  in  a       

respectable  rank  of  life,  respectably  connected,  and  of  unimpeach- 
able character ;  and  that  one  of  her  sisters  was  a  governess  in  a 
family  of  respectability. 

Richards,  B. — This  is  a  very  difficult  case  to  deal  with :  in 
my  opinion  the  prisoner's  not  being  in  impoverished  or  distressed 
circumstances  aggravates  the  case.  It  is  entirely  a  mistake  for 
persons  to  imagine  that  by  pleading  guilty  prisoners  will  thereby 
escape  with  a  lighter  punishment.  If  a  person  in  an  inferior 
situation,  inferior  in  point  of  education,  of  character,  and  means, 
commit  an  offence  such  as  this,  it  strikes  me  they  are  less  morally 
guilty  th^n  a  person  of  the  rank  and  condition  of  the  prisoner. 
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COURT  OF  QUEEN'S  BENCH. 
(Before  Crampton,  Pehrin  and  MooR£>  J  J.) 

JuneS,  9  and  11,  1855. 
Heg.,  on  the  prosecution  of  Armstrokq  r.  KiERNAN.(a) 

Criminal  informcUian — Cause  against  conditional  order  for — Provoking 

to  fight  a  duel-— Privilege  ofcounseL 

Where  a  conditional  order  for  liberty  to  file  a  criminal  information  for 
sending  a  letter  provoking  to  fight  a  duel  has  been  granted,  although 
it  might  be  good  cause  against  making  such  order  absolute,  that  the 
prosecutor,  who  had  spoken  injuriously  of  the  defendant  in  addressing 
a  jury  had  so  spoken  maliciously,  and  not  bona  fide  in  the  discharge 
ojhis  duty  as  counsel;  yet,  where  the  Court  is  not  satisfied  that  such 
injurious  expressions  of  the  prosecutor  were  irrelevant,  malicious,  and 
not  bonafide^  they  wHl  make  absolute  the  order. 

Although  the  Court  may  be  of  opinion  that  the  observations  of  counsel^ 
which  provoked  the  sending  such  a  letter,  were  privileged  as  being 
pertinent  to  the  issue  and  not  malicious,  yet  when  such  observations 
have  been  unusually  harsh  and  irritating,  it  will,  in  making  abso- 
lute the  conditional  order,  put  a  stay  upon  the  issuing  of  the  infor- 
mation until  further  application. 

IN  this  case  a  conditional  order,  for  liberty  to  issue  a  criminal 
information,  had  been   obtained  against   the   defendant   for 
sending  the  following  letter  to  the  prosecutor,  Kichard  Armstrong, 
Esq.,  Q.C.  : 
^4  "43,  Dame  street,  March  30. 

"  Sir, — I  have  received  yours  of  yesterday's  date  referring  me  to 
the  letter  of  the  26th  for  a  final  reply  to  min^  of  the  28th.  Now, 
considering  the  provocation  which  I  received,  and  my  knowledge 
of  the  motives  which  prompted  it,  I  consider  that  I  have  extended 
towards  you  a  generous  forbearance  in  giving  you  repeated  oppor- 
tunities of  explaining,  in   the   coolness   of  reflection,   language 

(a)  Reported  bj  P.  J.  M'Kbnna,  Esq.,  Banrister-at-Law. 
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which  I  was  aDxious  to  look  upon  as  used  in  the  heat  of  excitement 
and  intemperate  advocacy.  You  have  failed  to  avail  yourself  of 
these  opportunities ;  and  while  you  have  withdrawn  the  expression 
of  your  private  deliberate  opinion,  you  have  left  unmodified  and 
unretracted  the  terms  of  coarse  and  ribald  scurrility  which  I  com- 
plained of  in  my  letter  of  the  23rd  inst.,  and  therefore  I  now 
assume  that  you  adopt,  justify,  and  repeat  them,  and  with  this 
assumption  I  address  you.  I  am  unwilling  to  criticize  too  closely 
the  vocabulary  of  a  counsel,  from  whom  nature  has  withheld  the 
facility  of  expressing  himself  in  scholarly  and  gentlemanly  lan- 
guage ;  still  less  do  I  desire  to  limit  the  latitude  of  zealous  and 
honourable  advocacy.  But,  after  making  every  possible  concession 
on  these  points,  I  must  brand  the  gross  and  outrageous  language 
you  have  used  towards  me  as  it  merits ;  language,  conceived  m 
the  malignant  heart  of  a  hireling  bully,  and  uttered  by  the  fetid 
lips  of  a  mercenary  coward ;  language  enforced  by  the  instructions 
of  your  attorney,  scouted  by  the  bar,  denounced  by  the  bench,  and 
falsified  by  the  verdict  of  the  jury.  A  master  of  human  nature 
has  well  said,  that  a  man  whom  you  have  discovered  in  the 
perpetration  of  a  dirty  action,  becomes  your  enemy  for  life.  The 
recollection  of  being  baffled  by  me  in  a  shabby  action,  threatened 
at  the  84iit  of  Susan  Bennett,  in  December,  1850,  against  a  respect- 
able gentleman  in  this  city,  for  a  letter  written  by  his  wife  in 
strict  and  honourable  confidence  to  a  member  of  your  family,  still 
rankles  in  your  dastard  heart,  and  hence  your  deadly  enmity 
to  me.  Do  not  flatter  yourself  that  you  can  impose  on  either 
profession  by  the  false  and  cowardly  plea  of  public  duty  and  the 
interest  of  your  client.  Your  language,  your  tone,  your  manner, 
forced  conviction  on  every  man  in  court,  that  you  were  envenomed 
with  personal  spite  and  professional  disappointment,  to  which  I 
can  add,  the  ulceration  of  mortified  feelings,  springing  from  my 
knowledge  of  the  baseness  of  your  character,  and  the  meanness 
of  your  vulgar  mind.'' 

The  following  letters  had  passed  between  the  prosecutor  and  the 
defendant  previous  to  the  transmission  of  the  above  letter,  on 
which  the  application  was  founded : 

"Summer  Hill,  Nenagh,  March  23,  1855. 

**  Sir, — Referring  to  the  statement  you  made  this  day  in  your 
address  to  the  jury,  in  which  you  stated  your  own  private  and 
deliberate  opinion  that  my  conduct,  in  connexion  with  the  pro- 
ceedings I  instituted  against  Mr.  Aylmer  for  the  recovery  of  rent- 
charge  due  by  him  to  Archdeacon  Knox,  was  unscrupulous,  corrupt 
and  ungentlemanlike ;  that  I  had  the  most  unparalleled  impudence 
to  appear  in  court,  and  that  my  evidence  this  day  consisted  of  gross 
falsehood  and  deliberate  perjury,  I  now  demand  of  you.  Sir, 
whether  you  adhere  to  such  opinion  so  expressed  in  public  court, 
and  whether,  upon  reflection,  you  still  adopt  the  language  above 
referred  to. 

"  Yours,  &c. 

"Francis  Kiernan." 
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*^-  A  second  note  from  Mr,  Kiernan  demanded  a  reply,  to  which  the 
KiEBHAN.     following  reply  was  sent: 

<*  March  26. 

^^^^  <«  gj j^ — jjj  reply  to  your  note  of  the  24th,  and  its  demand,  my 

Crimmta     address  to  the  jury  proceeded  upon  the  evidence  given  before  I 

w^ormaUon,   spoke,  and  upon  what  I  understood  would  be  offered,  and  was,  in 

l  fact,  received  without  objection  ;  I  had  no  intention  to  throw  into 

the  scale  against  you  the  influence  of  any  thing  which  might 
tend  to  the  expression  of  my  own  private  opinion.  I  repeat  that 
I  am  not  aware,  and  but  for  your  assurance  would  think  it  incre-* 
dible  that  I  did  so,  and  if,  as  you  no  doubt  think  such  was  the 
case,  I  regret  the  circumstance  and  retract  such  expressions.  But 
80  far  as  the  language  you  complain  of  was  employed  to  suggest 
or  illustrate  the  views  with  which  the  evidence  impressed  me  in 
my  public  professional  character,  and  which  it  was  my  duty  to 
induce  the  jury,  if  possible,  to  adopt,  I  must  decline  to  apologize 
for  the  use  of  that  language,  or  in  any  way  to  recognise  the  pro- 

!>riety  of  the  demand  you  have  made.  1  only  did  the  best  I  could 
or  my  client,  and  would  have  reproached  myself  if  I  had  done 
less.  At  the  same  time  1  do  not  hesitate  to  express  my  regret,  at 
having  been  the  means,  even  in  the  discharge  of  my  professional 
duty,  of  creating  pain  or  offence — an  alternative  which  nothing 
but  the  paramount  claim  of  duty  has  ever  induced  me  to  adopt. 

"  Yours,  &c. 

"  Rd.  Armstrong." 
It  appeared,  from  the  affidavits  filed  by  the  defendant  for  the 

Eurpose  of  shewing  cause,  that  Mr.  Armstrong,  in  his  address, 
as  imputed  to  the  defendant  **  the  grossest  perjury,"  "  deliberate 
and  infamous  perjury,"  "'  unscrupulous,  corrupt,  shabby  and  sharp 
practice,"  and  had  observed  that  the  defendant  had  absented  him- 
self from  his  office  to  avoid  payment  by  Mr.  Aylmer,  for  the 
purpose  of  making  costs.  There  were  aUo  a  number  of  affidavits 
made  on  behalf  of  the  defendant  by  jurors,  solicitors,   and  other 

Eersons  of  respectability  and  station,  stating  that  they  had  never 
card  so  violent  an  attack  ever  made  by  counsel.  Mr.  Kiernan 
charged  that  the  prosecutor  was  actuated  by  feelings  of  spite  and 
malevolence,  and  that  the  attack  was  irrelevant  and  purely 
malicious.  One  reason  for  this  belief  assigned  by  him  was  that 
he  was  not  in  the  habit  of  giving  Mr.  Armstrong  briefs  on  circuit. 
For  the  purpose  of  justifying  the  charge  about  Susan  Bennett, 
Mr.  Kiernan  stated  that  a  person  of  that  name  was  employed  as  a 
domestic  servant  by  Captain  Grady,  of  Stillargan  Castle,  and 
that  defendant  was  consulted  professionally  by  that  gentleman  as 
to  an  action  of  libel,  which  was  threatened  by  Susan  Bennett,  the 
subject  of  the  action  being  a  letter  written  by  Mrs.  Grady  to 
Mrs.  Armstrong,  as  to  the  character  of  the  servant,  who  was  about 
being  hired  by  the  latter  lady,  and  which  he  believed  at  the  time 
must  have  been  handed  over  by  Mr.  Armstrong  to  Susan  Bennett. 
This  was  put,  not  as  direct  accusation  against  Mr.  Armstrong, 
but  as  giving  a  colour  to  the  charge  in  the  letter.     Both  Mr.  and 
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Mrs.  Armstrong  swore  that  they  never  gave  up  the  letter  alluded  R«o« 

to  by  the  defendant  in  his  affidavit  to  Susan  Bennett  or  any  other  gij^^. 

person.     The  remaining  facts  of  the  case,  together  with  the  argu-        

ments  of  counsel,  and  the  few  cases  cited,  will  appear  sufficiently  1855. 

in  the  judgment  of  the  court,  which  was  delivered  by  Crampton,  J.  crhUnal 

David  Lynch^  Q.  C,  and  J.  E.  Walsh^  were  heard  on  showing  information, 

cause ;  and  Brewster,  Q.  C,  Hartley^  Q.  C,  and  Francis  Brady ^       

appeared  to  support  the  conditional  order. 

JUDGMENT. 

The  parties  in  this  case  are  Kichard  Armstrong,  Q.  C,  the  pro- 
secutor, a  gentleman  of  eminence  and  practice  in  his  profession, 
and  the  defendant,  Mr.  Kiernan,  a  respectable  attorney,  also  in 
considerable  practice.  These  parties  each  belong  to  honourable 
professions,  equally  entitled  to  the  consideration  and  protection  of 
the  court.  Mr.  Armstrong  obtained  a  conditional  order  for  a 
criminal  information  against  the  defendant  for  sending  a  letter, 
bearing  date  the  23rd  of  March,  1855,  the  manifest  and  unmis- 
takable tendency  of  which  was  to  provoke  Mr.  Armstrong  to 
fight  a  duel  with  the  writer.  The  defendant  stated  in  his  affidavit 
that  he  did  not  intend  to  provoke  to  a  breach  of  the  peace ;  however 
that  may  be,  we  must  judge  of  intentions,  not  by  a  man's  secret 
motives,  but  by  his  acts  and  declarations.  No  one  can  read  that 
letter  without  coming  to  the  conclusion  that  the  tendency  and 
intent  was  that  which  the  prosecutor  attributes  to  it,  namely,  to 
provoke  to  fight  a  duel.  According  to  the  ordinary  and  salutary 
practice  of  this  court,  it  would  be  at  once  our  duty  to  make 
absolute  that  conditional  order,  if  we  had  only  to  consider  whether 
the  act  of  the  defendant  had  the  tendency  which  it  is  alleged  it 
had :  but  the  prosecutor's  title  to  this  order  is  resisted  on  the 
grounds  that  his  own  misconduct  had  provoked  the  injury  of 
which  he  complains,  and  that  that  provocation  was  a  speech  made 
by  the  prosecutor  as  counsel  in  a  case  of  Kiernan  v.  Aylmery  which 
was  tried  at  the  last  assizes  for  the  North  Biding  of  Tipperary,  in 
which  the  defendant  was  plaintiff,  and  Mr.  Armstrong  was  pro- 
fessionally engaged  for  Mr.  Aylmer.  Undoubtedly  the  speech  of 
Mr.  Armstrong,  if  not  protected  by  the  privilege  of  counsel, 
would  be  slanderous  in  the  highest  degree,  and  the  controversy 
now  is  whether  that  speech  was  so  protected.  The  defendant  says 
the  attack  on  him  was  wanton,  unjustifiable  and  unnecessarv ;  nay, 
more,  that  it  was  prejudicial  to  Mr.  Armstrong's  client,  while  the 
prosecutor's  counsel  say,  no  matter  how  severe  or  galling  that  speech 
waS|  it  was  spoken  by  the  prosecutor  in  the  discharge  of  his  duty 
as  counsel,  that  it  was  all  relevant  to  the  matter  in  issue,  and  only 
a  legitimate  comment  on  the  evidence  in  the  case.  If  the  pro- 
secutor be  right  there  has  been  no  sufficient  cause  shown  against 
the  rule ;  if  the  defendant  be  right  it  should  be  discharged.  Much 
has  been  said  in  this  case  on  the  liberty  of  speech  which  the  law 
allows  to  the  advocate.  The  importance  of  this  liberty,  and  the 
necessity  for  having  counsel  unfettered,   has  been  strongly  urged 
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on  one  hand,  and  the  grievous  abuse  to  which  an  unrestricted 
liberty  may  lead,  has  been  strongly  pressed  on  the  other  side  :  but 
we  must  say  all  liberty  is  liable  to  abuse  and  may  run  into  excess, 
and  further,  that  privileges  which  are  most  valuable  are  most 
likely  to  be  abused.  The  impunity  of  the  barrister  is  not  the 
privilege  of  the  counsel^  but  of  the  client  whom  he  represents ; 
and  I  would  say,  freedom  of  speech  in  courts  of  justice  is  as  neces- 
sary for  the  protection  of  life,  liberty  and  property,  as  it  is  in 
either  house  of  Parliament.  Mr.  Lynch,  however,  for  the 
defendant,  said,  in  his  able  speech,  which  was  a  mixture  of  zeal 
and  temperance  which  cannot  be  too  much  praised  (and  I  should 
say  the  way  in  which  this  case  has  been  discussed  shows  how 
counsel  can  discuss  with  temperance,  moderation,  and  propriety), 
let  the  advocate  be  perfectly  free,  but  let  not  his  freedom  degene- 
rate into  malicious  slander  or  licentiousness ;  but  how  are  the  limits 
to  be  fixed,  I  would  ask?  With  great  deference,  I  say  it  is  im- 
possible to  fix  these  limits.  In  the  heat  of  Nisi  Prius,  in  the  full 
tide  of  impassioned  eloquence,  the  most  correct  counsel  may  pass 
the  bounds  of  temperance.  Human  nature  is  frail ;  there  are 
securities,  however,  against  abuse.  Self  respect,  considerations 
of  duty,  feelings  as  a  gentleman,  a  barrister,  and  a  Christian,  the 
interference  of  the  presiding  judge,  even  the  personal  interest  of 
the  advocate,  are  better  safeguards  than  statutes  or  the  inter- 
ference of  criminal  courts.  I  do  mean  to  say,  however,  that  when 
that  liberty  has  been  made  a  cloak  for  malice,  that  in  such  a  case 
the  slanderer  should  not  be  allowed  to  shelter  himself  in  this  robe  of 
protection,  or  that  in  such  a  case  he  will  find  favour  or  protection 
in  this  court.  It  was  stated  that  the  defendant  had  no  remedy 
by  action  for  the  injury  which  he  complains  of;  whether  he  has  or 
not  is  not  now  the  question  before  the  court;  but  I  consider 
Hodgson  v.  Scarlett  (a)  lays  down  two  positions  in  conformity  with 
the  earlier  cases, — first,  that  counsel  is  not  liable,  no  matter  how 
strong  or  severe  his  observations,  if  they  were  made  botid  Jide  and 
were  pertinent  to  the  case ;  secondly,  that  when  it  is  proved  that 
the  injurious  words  were  not  spoken  bond  Jide^  and  that  there  was 
express  malice,  the  words,  which  would  otherwise  be  privileged, 
may  be  actionable.  In  Hodgson  v.  Scarlett,  Mr.  Scarlett's  words 
were,  ^*  that  the  act  (the  defendant's)  was  one  of  the  most  pro- 
fligate things  I  ever  knew  to  be  done  by  a  professional  man,"  and 
"he  (the  defendant)  is  a  fraudulent  and  wicKed  attorney."  Severe 
and  insulting  as  these  observations  were,  because  the  court 
considered  them  relevant  to  the  matter  in  issue  in  that  case, 
and  spoken  bond  fide,  commenting  on  the  evidence,  they  held 
them  not  to  be  actionable.  The  words  complained  of  here  are 
perhaps  more  strong  and  more  severe  than  those  used  by  Mr. 
Scarlett ;  but  did  the  prosecutor  use  them,  bond  fide  considering 
them  a  fair  comment  on  the  evidence?  To  come  more  immediately 
to  the  matter  before  us,  how  are  we  to  determine  between  the 
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Srosecutor  and  the  defendant  ?    On  their  statements  are  we  to        ^■^' 
etermine  that  these  obsenrations  were  relevant  to  the  issues  on     kikwiait. 

the  record?     How  are  we  to  institute  the  investigation?     Such  a        

question  must  be  tried  by  a  jury.     How  is  the  court  in  its  present        ^^^' 
attitude  and  position  to  pronounce  on  such  a  question.     The  action      criminal 
in  which  Mr.  Armstrong's  speech  was  made  was  one  for  libel^  con-   v/^ormation, 

tained  in  letters  written  by  Mr.  Aylmer  to  Archdeacon  Knox, 

reflecting  on  the  character  of  Mr.  Kiernan.  The  charge  in  this 
letter  was,  that  Mr.  Kiernan,  in  a  matter  referred  to,  had  been 
guilty  of  sharp  practice  and  of  manufacturing  costs.  These  were 
the  libels  complained  of,  and  the  extraordinary  defence  set  up  was, 
that  the  charges  were  true  in  substance,  and  that  Mr.  Aylmer 
made  them  in  the  belief  in  their  truth,  and  without  malice.  The 
monstrous  issues  offered  by  this  defence,  unwarranted  either  by 
the  Common  Law  Procedure  Act  or  by  any  thing  else,  was  taken 
by  Mr.  Kiernan  in  my  opinion  most  rashly.  He  gives  as  his 
reason  for  so  doing,  that  he  wished  to  vindicate  his  character  from 
the  libel  as  completely  and  as  soon  as  possible,  and  accordingly 
issues  were  agreed  on,  whether  the  matter  stated  in  the  libel  were 
true  in  fact  or  not,  and  whether  Mr.  Aylmer  wrote  them  without 
malice,  and  with  a  belief  in  their  truth  as  alleged.  I  think  a  wider 
issue  could  not  be  taken,  or  one  allowing  more  latitude  to  counseL 
The  prosecutor  was  counsel  for  Mr.  Aylmer,  it  was  his  duty  to 
peitsuade  the  jury  that  these  several  charges  were  true,  and  that 
the  defendant  had  been  guilty  of  sharp  practice  of  manufac- 
turing costs;  and  it  is  lamentable  to  think  that  a  difference 
as  to  a  miserable  sum  of  4«.  6cf.,  should  have  led  to  all 
these  consequences.  The  defendant,  on  the  trial  of  that  action 
for  libel,  offered  himself  as  a  witness,  and  asserted  no  doubt 
his  innocence  of  the  charge  made  against  him  by  Mr.  Aylmer. 
He  was  cross-examined,  and  doubtless  closely,  and  at  length. 
Two  witnesses,  Byrne  and  Roe,  contradicted  him  in  some 
matters.  The  witnesses  were  confronted,  and  there  was  a  conflict 
of  evidence  between  Mr.  Aylmer  and  Mr.  Kiernan.  The 
questions  were  put,  and  answers  made  over  again.  Was  not, 
under  these  circumstances,  the  advocate  for  Mr.  Aylmer  justified 
in  asserting  the  truth  of  his  client's  case  ?  We  cannot  find  any- 
thinff  that  was  said  by  Mr.  Armstrong  that  was  irrelevant  that 
can  be  called  malicious,  and  not  band  Jide  intended  to  persuade  the 
jury  that  Mr.  Aylmer's  statements  were  correct.  I  am  not  here 
adverting  to  some  of  these  epithets  so  justly  complained  of.  Much 
was  said  about  private  prejudice  and  malice  on  the  part  of  Mr. 
Armstrong,  and  that  he  used  the  occasion  of  this  trial  to  abuse 
and  insult  the  defendant.  However  Mr.  Kiernan  may  have 
grounds  for  entertaining  this  suspicion,  it  is  no  more  than  suspi- 
cion, and  there  is  no  evidence  before  us  to  lead  us  to  that  conclu- 
sion. The  matters  referred  to  to  support  this  charge  I  shall  not 
go  into,  and  the  story  about  Susan  Bennett  is  quite  insuflicient  to 
found  any  such  notion.  At  first  the  court  was  disposed  to  think 
it  of  some  importance,  but  when  it  came  to  be  examined  and 
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Kbo*        explained  the  whole  fabric  at  once  vanishes  into  thin  air.     I  do  not 
EiERHAM.     ™6&i^  to  say  that  the  defendant  had  not  reasonable  grounds  for 

the  suspicion  he  entertained,  but  we  cannot  assume  that  the  pro- 

If^*  secutors  observations  were  irrelevant  or  malicious,  and  we  have 
CrimimJ  ^^  mode  of  trying  this  question  on  a  motion  for  liberty  to  file  a 
i^ormatiom.  criminal  information.  I  must,  however,  say  this  much,  not  in  jus« 
tificatioU)  but  in  palliation  of  the  defendant's  conduct,  that  there 
are  before  us  fifteen  affidavits,  which,  if  true,  abundantly  establish 
that  the  speech  of  Mr.  Armstrong  was  one  of  extreme,  I  may  add, 
of  undue  severity,  calculated  to  wound  his  feelings  and  deeply 
injure  him  both  in  his  private  and  professional  character,  and  tnat 
it  went  far  beyond  the  bounds  usually  taken  by  counsel  in  advo* 
eating  their  client's  case.  I  am  happy  to  say  Mr.  Kieman  was 
acquitted  of  the  charge  and  had  a  triumphant  verdict,  and  I 
would  have  hoped  the  matter  might  have  ended  then.  I  wish  he 
had  been  satisfied  with  his  triumph  and  the  assertion  of  his  inno- 
cence.  Stung,  however,  with  the  castigation  he  received,  he 
wrote  these  letters,  one  on  the  day  after  the  trial,  the  other  after 
a  lapse  of  a  couple  of  days.  I  must  say  Mr.  Armstrong's  answer 
was  manly  and  honest  The  defendant,  in  his  first  letter,  called 
Mr.  Armstrong's  attention  to  the  statement  in  his  speech,  that  in 
his  (counsel's)  private  and  deliberate  opinion  Mr.  Kieman's  con- 
duct had  been  unscrupulous,  corrupt,  and  ungentlemauly,  and  he 
was  asked  would  he  adhere  to  that  statement  Mr.  Armstrong's 
answer  was,  that  he  was  not  aware  of  having  so  expressed  himself, 
but  that,  if  he  had,  he  regretted  and  retracted  the  expression. 
I  think  that  letter  does  him  and  his  advisers  credit  He  also 
refused  to  retract  any  observation  made  by  him  as  counsel  during 
the  triaL  Now,  to  pause  here,  I  think  the  defendant  after  this 
should  have  stayed  his  hand.  He  had  got  a  verdict  in  his  favour^ 
a  retraction  of  that  of  which  he  had  first  complained.  Mr.  Arm- 
strong disclaimed  having  given  his  own  testimony  or  expressed  his 
private  opinion,  and  if  such  had  fallen  from  him,  he  regretted  and 
retracted  it  The  defendant,  however,  was  not  yet  satisfied,  and 
he  sent  the  letter  of  the  23rd  of  March,  the  letter  on  which  the 
conditional  order  was  obtained.  I  cannot  characterize  too  strongly 
the  coarseness,  the  illegality,  or  the  impropriety  of  that  letter,  and 
not  one  word  in  vindication  of  it  was  offered  by  the  defendant's 
counsel.  The  charges  against  Mr.  Armstrong  contained  in  that 
letter  are  fully  denied  by  him,  and  the  cause  therefore,  shown  by 
the  defendant  in  this  part  of  the  case,  falls  to  the  ground.  We 
cannot  say  that  the  letter  of  the  23rd  was  provoked  by  the  mis- 
conduct of  the  prosecutor.  It  appears,  however,  that  the  speech 
of  the  prosecutor  was  one  of  unusual  and  extreme  harshness  and 
severity,  and  that  observations  were  made,  not  only  calculated  to 
irritate  but  to  inflict  deep  injury.  Under  these  circumstances 
what  is  the  court  to  do?  fey  refusing  the  information,  we  should 
admit  that  the  defendant's  letter  was  provoked  by  improper  con- 
duct of  the  prosecutor;  by  granting  it  unqualifiedly,  we  should 
approve  of  all  that  fell  from  the  prosecutor  on  the  trial.     We  are, 
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for  the  first  time^  called  on  to  decide  in  such  a  case.     The  court        ^'°' 
has  looked  into  the  case  of  Btiit  v.  Jackson^  and  we  are  disposed  to     Kibriiav, 

appl J  the  rule  in  that  case  to  the  present,  to  adhere  to  the  doctrine        

there  laid  down,  and  to  adopt  the  language  of  the  eminent  judge        ^^^^' 
who   was   then   chief  of  this  court.     The  cases   are  very  much      CnmMol 
aUke,  and  the  fact  that  a  challenge  was  sent  by  the  defendant,    ii^ormatum, 
Mr.   Jackson,  makes  no  difference;   for  sending  a  letter  which 
must  provoke  a  challenge  is  not  substantially  di&rent  from  send- 
ing a  challenge.     I  had  intended  to  have  read  some  passages  from 
the  judgment  of  Chief  Justice  Blackburn  in  that  case,  but  I  find 
I  have  already  taken  too  much  time.     The  rule  in  this  case  will 
be   the   same  as  in  Butt  v.  Jackson^  disallow  the   cause    shown, 
and  make  the  conditional  order  absolute ;  the  information  not  to 
issue  without  further  order  of  the  court. 


Jtclantr. 

COURT  OF  CRIMINAL  APPEAL. 

(Before  Monahan,   C.J.,   Pigot,  C.B.,   Crampton  and 

Ball,  J  J.,  and  Gbeene,  B.) 

Reg.  v.  Marcus  BoNNER.(a) 

Indddment^-*^  Parcel " — Pleading — Sufficiency  of  description. 

The  word  *^ parcel^  is  not  a  sufficient  description  of  the  property 
alleged  in  an  indictment  to  have  been  stolen,  and  the  court  will  qtuuh 
a  conviction  upon  such  an  indictment. 

The  prisoner  was  indicted  for  stealing  **  one  parcel  of  the  value  of  one 
shilling^  of  the  goodsy^  SfC,  The  parcel  in  question  was  taken  from 
the  hold  of  a  vessel^  out  of  a  box  broken  open  by  the  prisoner, 

Heldy  an  insufficient  description. 

THE    following  case  was  reserved  by  the  Recorder  of  the 
borough  of  Londonderry. 
^^  The  prisoner,  Marcus  Bonner,  was  tried  before  me  at  the  last 

(a)  Reported  bj  P.  J.  M'Ksnka,  Esq.,  Barrieter-at-Law. 
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Reo.         October  Sessions  of  the  Peace  for  the  borough  of  Londonderry, 
BoinrsB.      ^°  *^  indictment  of  which  a  copy  is  annexed.     It  appeared  in 

evidence,  that  on  the  3rd  of  September  last  the  prisoner   was 

1855.        employed  by  the  prosecutors,  who  are  the  owners  of  the  steamer 

/fu2^mni«—   -^y^'  ^^  stowing  the  cargo  with  which  the  said  vessel  was  being 

Pleading^    loaded  to  procced  to  Liverpool,  and  on  this  occasion  he  forced  open 

Sufficiency  qf  several  boxes  which  had  been  lowered  into  the  hold  of  the  vessel, 

**^[*^    from  one  of  which  he  abstracted  and  carried  oflf  the  parcel  in 

question. 

"  No  evidence  of  the  contents  of  the  parcel  was  given,  and 
the  prosecutors  had  no  property  in  it,  except  as  carriers.  Mr. 
Hamilton,  counsel  for  the  prisoner,  contended,  that  the  contents 
of  the  parcel  should  have  been  stated  by  name,  and  that  the  word 
**  parcel,"  was  not  a  sufficient  description  of  property  stolen.  I  was 
of  opinion,  that  in  cases  like  the  present,  of  parties  in  possession 
as  carriers  of  goods  in  packages,  of  the  contents  of  which  tKey  are 
ignorant,  the  word  *'  parcel "  was  a  suflBcient  description  of  such 
property,  as  of  a  chattel  in  their  possession. 

"  The  prisoner  was  found  guilty,  and  I  respited  the  sentence,  and 
at  the  request  of  Mr.  Hamilton,  reserved  the  case  for  the  considera- 
tion of  the  Judges  of  the  Court  of  Criminal  Appeal  upon  the 
question  whether,  in  such  a  case,  the  word  "parcel"  is  a  sufficient 
description  of  property  in  an  indictment  for  larceny. 

"  W.  P.  Leathem." 

The  following  is  the  description  of  the  property  from  the  copy 
of  the  indictment  appended  to  the  case  :  "  One  parcel  of  the  value 
of  one  shilling,  of  the  goods  and  chattels  of  Samuel  Gilliland." 

Hamilton^  tor  the  prisoner. — ** Parcel"  is  not  a  sufficient  descrip- 
tion. It  does  not  sufficiently  identify  the  article  so  as  to  enable 
the  prisoner,  if  subsequently  indicted  on  the  same  charge,  to  plead 
autrefois  convict     A  parcel,  taking  it  most  advantageously  for  the 

Crown,  is  but  a  quantity  of  goods,  and  in  The  King  v. (1  Chitty 

Reports,  698.)  In  that  case,  which  was  an  indictment  for  a  con- 
spiracy to  defraud  the  prosecutor  of  "divers  goods,"  Abbott,  C.J., 
expresses  an  opinion,  that  though  such  description  was  sufficient 
in  an  indictment  for  conspiracy,  that  it  would  not  suffice  in  an 
indictment  for  larceny.  In  Rex  v.  JPry,  reported  2  Russell  on 
Crimes,  109,  it  was  held,  that  an  indictment  for  stealing  10/.  in 
moneys  numbered,  is  not  a  sufficient  description  in  an  indictment 
for  larceny.  In  Rex  v.  ChaUdey  (Rass.  &  Ry.  258),  it  was 
held  that  ** certain  cattle"  was  not  a  sufficient  description. 
Non  constat,  but  this  parcel  was  deeds  concerning  realty,  and  thus 
could  not  be  the  subject  of  an  indictment  at  common  law. 
"  Parcel  '*  means  either  "  a  part "  of  something,  or  **  a  portion  of 
land,"  and  is  therefore  utterly  insufficient :  he  also  referred  to 
Johnson's  Dictionary. 

CorbalUs,  Q.C.,  for  the  Crown. — The  word  "parcel"  is  a 
sufficient  description.  From  the  case  it  appears  that  the  prose- 
cutors were  carriers;   it  would  be  a  breach  of  trust  and  most 
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improper  for  carriers  to  open  parcels  confided  to  them,  and  unless       Reo- 
they  were  to  do  so,  they  could  not  describe  the  contents  of  the      bonweb. 
parcel  with  that  sufficiency  which  counsel  for  the  prisoner  insists  on.        

Green,  B. — Suppose  a  box  has  been  entrusted  to  a  carrier  by        ^8*5. 
A.  B.,  and  it  is  stolen  from  him,  cannot  he  go  to  A.  B.  and  inform  7„^^^__ 
himself  of  the  contents?  Pleading— 

PiGOT,  C.B. — Justice  need  not  in  any  way  be  thwarted   by  Sufficiency  of 
insisting  on  a  fuller  description.      It  might  have  been  described     **^[V<«^' 
as  a  brown  paper  parcel  bound  with  a  piece  of  twine,  or  some  such 
description  of  its  exterior  appearance. 

Crampton,  J. — Could  not  an  indictment  have  been  framed  for 
taking  the  covering? 

Corballis^  Q.  C,  referred  to  1  Will.  4,  c.  68,  sect.  2,  to  show  the 
word  **  parcel "  used  as  a  word  of  description. 

MoNAHAN,  C.  J. — You  might  as  well  argue  that  the  word 
^'  package,"  which  is  also  in  that  act,  was  sufficient.  The  truth  is, 
the  prisooer  stole  something,  but  what  it  is  nobody  yet  knows. 

Conviction  quoihecL 
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COURT  OF  QUEEN'S  BENCH. 

Ex  parte  D(»TETON.(a) 
November  12,  1855. 

Criminal  information. — TJbelUnu  impmioHan  contained  in  resotuiion  of 

vestry. 

Ai  a  ffestry  meeting  a  rewlmtion  was  adopted  containing  imputations  of 
sacrilege  and  fehng  against  the  rector  of  the  parish,  in  reference  to 
the  appropriation  of  stone  balls  belonging  to  the  church.  At  a  subse- 
quent meeting,  held  in  consequence  of  the  rector  having  called  fnr  an 
ejrpianatUm  and  apology,  another  resolution  wets  passed  to  the  effect 
that  ii  was  not  intended  by  the  former  resolution  to  impute  sticrilege 
and  felony  in  a  legal  sense ;  that,  as  the  stone  balls  had  been  given 
bach,  no  further  proceedings  should  be  tahen,  and  the  former  reso- 
lution expunged.  These  resolutions  were  signed  by  S.  as  chairman. 
The  rector  Sd  not  personally  attend  the  vestry  on  either  occasion  : 

Held,  that  under  these  circumstances  there  was  not  sufficient  ground 
for  granting  a  rule  for  a  criminal  information  against  S,,  edthough 
the  rectory  by  his  affidavit,  completely  vindicated  himself  from  any 
suspicion  of  improper  conduct, 

SIR  F.  THESIGER  moved  for  a  rule,  calling  upon  one 
Saunders,  a  parishioner  of  a  parish  in  the  county  of  Devon, 
to  show  cause  why  a  criminal  information  for  a  libel  should  not  be 
filed  against  him.  The  applicant  was  the  Rev.  Mr.  Doveton,  the 
rector  of  the  parish,  who  having  found  upon  the  premises  belonging 
to  the  rectory  two  stone  balls,  which  he  supposed  to  have  formed 
part  of  the  rectory  buildings,  but  which,  in  fact,  had  formerly 
Deen  removed  from  the  stone  pillars  of  a  gateway  leading  to  the 
church,  had  given  leave  to  one  of  the  parishioners  to  take  them 
away,  and  use  them  for  another  gateway.  Afterwards  discovering 
his  mistake,  he  informed  the  person  to  whom  he  had  given  that 
leave,  that  he  must  not  have  them  without  obtaining  the  consent 
of  the  churchwardens.  Nevertheless,  on  the  15th  September  a 
notice  was  issued  summoning  a  meeting  of  the  parishioners  to 
decide  what  steps  should  be  taken  in  consequence  of  the  appro- 
priation of  these  stones ;  and  on  the  20th  a  vestry  meeting  was 
held,  at  which  a  resolution  was  passed  unanimously,  imputing  in 
terms  that  the  rector  had  committed  **  sacrilege  or  felony  "  in  the 

(a)  Bqnrted  bj  A.  BrrruEBntKi,  Esq.,  Barrister  4it  Law. 
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appropriation  of  these  stones  without  leave  of  the  churchwardens.     Ex  parte 
The  rector  at  once  required  an  explanation  of,  and  apoloofj  for,     Poveton. 
this  resolution^  and  demanded  that  it  should  be  expunged  from  the        1955. 

minutes  of  the  vestry.     In  consequence  of  that  request  a  second        

vestry  meeting  was  held  upon  the  4th  October ;  and  upon  that  .  ^rimiwU 
occasion  a  resolution  was  passed  to  the  effect  that,  although  the  *^f'^^^^^^ 
vestry  had  no  intention  of  imputing  sacrilege  or  felony  to  the 
rector  in  a  legal  sense,  they  could  not  approve  of  the  removal  of 
the  stones  without  the  consent  of  the  churchwardens  or  parish- 
ioners ;  but  that,  the  balls  having  been  given  back,  no  further  pro- 
ceedings should  be  taken,  and  that  the  former  resolution  should 
be  expunged.  In  accordance  with  that  second  resolution  lines 
had  been  drawn  through  the  first  resolution,  but  in  a  manner  which 
left  it  quite  legible.  The  rector  did  not  attend  either  meeting; 
and  Mr.  Saunders  signed  the  resolution  as  chairman. 

LoBD  Campbell,  C.J. — I  think  a  rule  ought  not  to  be 
granted  in  this  ciise.  The  rector  has  shown  that  he  acted  most 
roperly,  and  that  he  has  been  charged  without  any  foundation, 
is  character  is  above  all  suspicion ;  but,  if  Mr.  Saunders  is  liable 
to  a  criminal  information,  the  whole  parish  is  equally  liable.  The 
parishioners  meet  in  vestry ;  and  they  come  to  a  resolution,  very 
mtemperately  and  very  improperly  expressed ;  but^his  application 
is  not  founded  upon  that  resolution,  but  upon  the  other  which  was 
passed  in  explanation  of  it.  The  rector  required  an  explanation, 
and  a  second  vestry  was  called.  So  far  that  was  a  proper  pro- 
ceeding. They  might  have  come  to  a  resolution  which  would  have 
been  deemed  by  the  rector  a  satisfactory  retractation  of  the 
charges  contained  in  the  first.  But  as  to  Mr.  Saunders,  all  we 
know  is,  that  he  was  in  the  chair.  He  may  have  advised  the 
parishioners  to  come  to  some  more  explicit  and  generous  retracta- 
tion of  the  terms  employed  in  the  first  resolution.  I  rather  wish 
that  Mr.  Doveton  had  attended  the  meetings  of  the  vestry; 
because  I  think  that  if  he  had  attended  the  first  and  given  the 
explanation  which  he  has  now  offered,  the  first  resolution  would 
never  have  been  passed;  or,  if  he  had  attended  the  second,  and 
made  the  same  explanation,  the  vestry  would  have  adopted  a 
more  ample  retractation  and  apology.  Then,  as  to  the  manner  in 
which  the  first  resolution  has  been  expunged,  it  must  certainly  be 
considered  as  erased,  and  it  may  at  any  time  be  obliterated.  I 
cannot  say  that  the  second  resolution  alone  affords  a  sufficient 

S'ound  for  issuing  a  criminal  information;  and  now  that  Mr. 
oveton  has  by  his  affidavit  completely  vindicated  his  conduct  in 
the  matter,  I  am  sure  that  it  is  for  the  peace  of  the  parish  and  the 
good  of  the  church  that  the  rule  should  be  refused. 

Coleridge,  J. — I  also  think  that  upon  these  affidavits  Mr. 
Doveton  is  completely  exculpated  from  the  charges  made  against 
him;  but  I  should  be  extremely  sorry  to  have  it  thought  that 
when  a  vestry  meeting,  colourably  held  for  that  purpose,  is  made 
the  means  of  publishmg  an  attack  of  a  gross  and  unfounded 
character  upon  the  rector  or  any  other  person,  such  person  could 

VOL.   VIL  c 
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AjMHi      not  obtain  protection    from    this  coort      Jud^ng    from   these 

If^^'     affidavits  only,  the  conduct  of  the  persons  who  voted  at  these 

1855.        vestry  meetings  appears  to  have  been  extremely  scandalous,  and  I 

pTT,     cannot  give  them  credit  for  any  candid  and  honest  wish  to  retrace 

mfi^matHm^  by  the  second  resolution  the  step  which  they  took  by  the  first; 

LiUh        but,  probably,  the  opportunity  which  Mr.  Doveton  now  has  had  of 

fully  answenng  these  imputations  will  be  sufficient  to  set  him  right 

with  his  parishioners ;  and  as  my  Lord  has  a  strong  opinion  against 

5 ranting  the  application^  and  I  think  that  where  there  is  any  doubt 
iie  court  ought  not  to  grant  a  criminal  information^  I  acquiesce  in 
the  judgment  of  the  court 

WiQHTMAN,  J. — If  the  question  had  stood  upon  the  first  reso- 
lution, I  should  not  have  doubted  that  it  was  a  proper  case  for  a 
criminal  information ;  but  considering  the  subsequent  explanation 
and  withdrawal  contained  in  the  second,  such  as  it  was,  I  think 
-  there  is  hardly  enough  to  warrant  the  court  in  granting  a  criminal 
information.  The  parishioners  may  have  acted  under  some  mis- 
take and  erroneous  information,  which  Mr.  Doveton  might  probably 
have  removed,  if  he  had  attended  either  meeting  ami  explained 
the  real  circumstances. 

Lord  Campbeul,  C.  J. — I  wish  to  add  that  I  entirely  concur 
in  what  has  heux  laid  down  by  my  brother  Coleridge,  tliiAt  if  the 
inhabitants  of  a  parish  should  malidoosly,  and  under  odonr  and 
pretence  of  meeting  in  vestry,  enter  in  the  parish  books  resolutions 
calumniating  the  rector  or  any  other  person^  thoee  who  so  acted 
would  be  hiuAid  to  a  criminal  information. 

Ituk  refiued. 
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COURT  OF  CRIMINAL  APPEAL. 

November  10,  1855. 

(Before  Jebvis,  C.  J.,  Parke,  B.,  Erle,  J.,  Crompton,  J., 

and  WiLLESy  J. 

Reg.  v.  Gordon,  (a) 

Bankruptcy — 12  «jr  13  Vict,  c.  106 — Felony  in  not  surrendering — Em- 
dence — Jurisdiction  of  Commissioners — Publication  in  Gazette — Notice 
— Service — DupUceUe  summons — Joint  adjudication — Intent  todefraud. 

Upon  an  indictment  against  one  of  two  bankrupts  against  whom  tkere 
was  a  joint  adjudication  for  not  surrendering  pursuant  to  the  12  4"  13 
Vict,  c,  106,  the  proceedings  in  bankruptcy,  on  being  put  in  evidence^ 
showed  several  alterations  and  interlineations.  The  papers  were  duly 
sealed  with  the  registrar's  seal :  Held,  that  in  the  absence  of  evidence 
as  to  when  the  alterations  and  interlineations  were  made,  the  presump" 
tion  was  that  they  were  made  in  proper  time,  and  that  therefore  the 
documents  were  admissible. 

Where  a  petition  in  bankruptcy  is  assigned  by  ballot  to  a  particular 
commissioner,  it  is  no  objection  to  the  subsequent  proceedings  that 
they  take  place  before  another  commissioner — each  commissioner  in 
the  London  district,  while  sitting  as  such,  constituting  a  court. 

The  duplicate  adjudication  was  left  at  the  counting-house  of  the  bank' 
rupts  on  the  2\st  of  June,  being  their  last-known  place  of  business. 
The  counting-house  was  then  locked  up  on  behalf  of  the  assignees, 
and  the  paper  was  seen  there  a  fortnight  or  three  weeks  afterwards. 
On  the  2^th  cf  July,  the  counHng-house  was  unlocked  for  the  purpose 
of  leaving  there  the  summons  to  appear,  and  the  place  was  locked  up 
again.  Before  the  trial  the  counting-house  was  searched,  and  neither 
of  these  papers  was  found.  A  proper  notice  to  produce  them  was 
served  upon  the  prisoners  : 

Held,  that  the  search  at  the  counting-house  and  the  notice  to  pro- 
duce were  sufficient  to  render  duplicate  originals  of  both  admissible. 

The  notice  in  the  Gazette  described  the  bankrupts  as  of  West  Ham  Lane, 
in  Middlesex,  but  the  former  proceedings  described  them  as  of  West 
Ham  iMne  in  Essex : 

Hdd,  that  the  variance  was  not  such  as  to  invalidate  the  proceedings. 

The  Gfizette  required  the  surrender  of  the  two  bankrupts  on  two  speci/ied 
days.  The  summons  to  appear  was  not  left  at  the  bankrupts  place 
of  business  until  the  first  of  those  days  had  expired  : 

Bdd,  that  the  service  of  the  summons  was  sufficient. 

(a)  Reported  by  B.  C.  Robinson,  Esq.,  Uarristor-at-Law. 

C   2 


20 


CRIMINAL  LAW  CASES. 


Bbo. 

r. 

Gordon. 


Upon  the  trial  the  jury  found  that  the  banhrupts  left  the  kingdom  before 
the  bankruptcy^  but  believing  that  they  should  be  made  bank- 
rupts, and  that  they  stayed  abroad  with  the  intent  to  defraud  their 
1855.  creditors  by  depriving  them  of  their  right  to  examine  them  ;  but  there 

was  no  evidence  that  the  bankrupts  had  actual  knowledge  of  the 

^onkntpuy.        contents  of  the  several  documents   in  bankruptcy,  or  even  of  the 

bankruptcy  itself: 

Held,  that  the  conviction  was  nevertheless  valid, 

November  30.' — ^Before  Campbell,  C,  J.,  Jervis,  C,  J.,  Parke,  B.,  Alder- 
son^  B,,  Wightman,  J,,  CressweU,  J,,  Erie,  J,,  Piatt,  B,,  Crompton,  J,, 
and  miles,  J. 

Only  one  duplicate  adjudication  in  bankruptcy  against  the  bankrupts^ 
and  only  one  summons  to  surrender  was  served: 

Held  {Jervis,  C.  J.,  Erie,  J.,  Piatt,  B,,  and  Willes  J.,  dissentientibus), 
thai  such  service  was  insufficient, 

THE  prisoner  was  tried  in  the  August  Sessions  at  the  Central 
Criminal  Court,  and  the  following  case  was  reserved  by  Mr. 
Justice  Erie : — 

The  indictment  was  against  the  prisoner  for  felony,  in  not  sur- 
rendering as  a  bankrupt  pursuant  to  12  &  13  Vict  c.  106,  s.  251. 

The  1st  count,  after  stating  the  bankruptcy  in  detail  of  Davidson 
and  Gordon,  alleged  that  a  duplicate  of  the  adjudication  was  served 
upon  Davidson  and  Gordon  by  leaving  the  same  at  their  ysuai 
place  of  business. 

That,  on  the  30th  of  June,  the  court  caused  notice  of  the  adju- 
dication to  be  advertized  in  the  Gazette,  and  appointed  two  public 
sittings  for  the  bankrupts  to  surrender — namely,  the  7th  of  July 
and  19th  of  August. 

That  the  19th  of  August  became  the  day  allowed  to  the  bank- 
rupts for  finishing  their  examination. 

That,  on  the  26th  of  July,  notice  in  writing  of  the  adjudication 
and  of  the  said  sittings,  and  of  the  day  limited  for  such  surrender 
and  allowed  for  finishing  such  examination  was  left  at  the  usual 
last  known  place  of  busmess ;  and  that  on  the  19th  of  August  the 
prisoners  did  not  surrender. 

The  2nd  count  was  the  same,  except  that  prisoner  is  chai^ged 
with  not  attending  to  finish  his  last  examination,  on  the  day  of 
surrender,  viz.  the  19th  of  August. 

The  3rd  count  recites  the  proceedings  in  bankruptcy  as  before, 
and  charges  that  prisoner  did  not  surrender  to  the  Court  of  Bank- 
ruptcy in  London,  although  the  Court  of  Bankruptcy  held  a 
sitting  for  receiving  such  surrender. 

The  4th  count,  after  reciting  proceedings  in  bankruptcy,  and 
that  the  19th  day  of  August  was  the  day  limited  for  their  sur- 
render to  the  Court  of  Bankruptcy,  and  that  twelve  at  noon  of 
that  day  was  the  day  and  hour  allowed  by  the  said  court  for 
finishing:  their  last  examination,  charges  that  prisoner  on  the  said 
day  so  limited,  &c.,  after  notice  given  in  the  Gazette  of  the  said 
adjudication  of  the  said  time  being  limited  for  the  said  surrender, 
did  not  surrender  himself  to  the  said  Court  of  Bankruptcy  at  any 
time  on  the  said  day. 
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The  prisoner  was  properly  convicted^  unless  one  of  the  following       ^^■®* 
objections  should  be  found  valid : —  Gordon. 

^  I  St.  Upon  the  evidence  it  appeared  that  the  bankrupts  left  this        

kingdom  on  the  17th  of  June,  believing  that  they  should  be  made  ^^^ 
banjkrupts,  and  that  they  staid  abroad  with  the  intent  to  defraud  Bankruptcw. 
their  creditors  by  depriving  them  of  their  right  to  examine  the 
bankrupts  and  to  make  them  responsible^  and  the  jury  must  be 
taken  to  have  found  that  this  was  so.  The  papers  requisite  to 
prove  the  bankruptcy  were  produced.  On  the  petition  there  was  an 
alteration  in  the  description  of  West  Ham  Lane,  the  place  of  the 
distillery  of  the  bankrupts,  from  Middlesex  to  Essex. 

On  tne  depositions  to  support  it  there  was  the  same  alteration, 
and  also  the  name  of  Davidson  was  interlined. 

On  the  adjudication  there  are  alterations  from  Middlesex  to 
Essex,  from  the  20th  to  21st  of  June,  from  the  name  of  Holroyd  to 
the  name  of  Fonblanque  as  commissioner. 

But  all  these  papers  were  produced,  sealed  with  the  seal  of  the 
r^istrar  of  the  Bankruptcy  Court.  Some  of  the  alterations  were 
attested  by  the  initials  of  the  registrar,  and  there  was  evidence 
given  in  the  course  of  the  trial,  but  after  some  of  them  had  been 
read  in  evidence,  that  satisfied  me  that  all  the  alterations  were 
made  while  the  papers  were  in  the  course  of  formation  and  before 
th^  were  used  as  complete. 

The  objection  was,  that  these  papers  were  not  admissible  in 
evidence,  and  if  admitted  were  invalid  by  reason  of  the  altera- 
tions. 

2nd.  Upon  the  petition  it  appeared  that  it  was  assigned  by 
ballot  to  Mr.  Commissioner  Goulburn ;  but  the  subsequent  pro- 
ceedings were  either  before  Mr.  Commissioner  Holroyd  or  Mr. 
Commissioner  Fonblanque.  The  objection  was,  that  they  were 
invalid  on  that  account. 

3rd«  The  duplicate  adjudication  was  left  at  the  counting-house 
in  Mincing  Lane,  bein^  the  usual  and  last  known  place  of  business 
of  the  bankrupts,  on  the  2l8t  of  June.  Ail  the  papers  and  pro- 
perty of  the  bankrupts  were  removed  therefrom,  and  the  place  was 
locked  up,  on  behalf  of  the  assignees,  on  the  same  day,  but  this 
paper  was  left  and  seen  there  a  K)rtnight  or  three  weeks  after  this 
removaL 

On  the  26th  of  Julv  the  duplicate  summons  to  appear  was  left 
at  the  same  counting-house,  wnich  was  unlocked  for  that  purpose, 
and  then  locked  up  again. 

Before  the  trial  the  counting-house  was  searched  and  neither  of 
these  papers  were  found.  Notice  to  produce  these  papers  was 
served  on  the  prisoner  in  prison,  and  the  service  must  be  taken  to 
bave  been  forty-eight  hours  before  the  trial  began. 

I  admitted  the  duplicate  originals  of  these  papers  to  be  read,  on 
the  ground  that  no  notice  to  produce  was  necessary,  and  if  it  was, 
that  the  search  for  the  originals  and  the  notice  to  produce  was 
sufficient.  The  objection  was,  that  these  documents  were  not 
admissible  in  evidence. 


20 


CRIMINAL  LAW  CASES. 


Bbo. 

r. 

Gordon. 


Upon  the  trial  the  jury  found  that  the  bankrupts  left  the  kingdom  before 
the  bankruptcy^  but  believing  that  they  should  be  made  bank- 
ruptSy  and  that  they  stayed  abroad  with  the  intent  to  defraud  their 
1855.  creditors  by  depriving  them  of  their  right  to  examine  them  ;  but  there 

was  no  evidence  that  the  bankrupts  had  actual  knowledge  of  the 

Sanknqftqf.        contents  oj  the  several  documents   in  bankruptcy^  or  even  of   the 

bankruptcy  itself: 

Held^  that  the  conviction  was  nevertheless  valid, 

November  30. — ^Before  Campbelly  C.  •/.,  Jervis,  C.  J.j  Parke,  B.,  Alder- 
son^  B.y  fFightman,  J.,  CressweU^  •/.,  Erie,  J,,  Piatt,  B.,  Crompton,  •/., 
and  Willes,  J. 

Only  one  duplicate  adjudication  in  bankruptcy  against  the  bankrupts, 
and  only  one  summons  to  surrender  was  served: 

Held  {Jervis,  C.  •/.,  Erie,  •/.,  Piatt,  B.,  and  WiUes  J,,  dissentientibus\ 
that  such  service  was  insufficient, 

THE  prisoner  was  tried  in  the  August  Sessions  at  the  Central 
Criminal  Court,  and  the  following  case  was  reserved  by  Mr. 
Justice  Erie : — 

The  indictment  was  against  the  prisoner  for  felony,  in  not  sur- 
rendering as  a  bankrupt  pursuant  to  12  &  13  Vict  c.  106,  s.  251. 

The  1st  count,  after  stating  the  bankruptcy  in  detail  of  Davidson 
and  Gordon,  alleged  that  a  duplicate  of  the  adjudication  was  served 
upon  Davidson  and  (jordon  oy  leaving  the  same  at  their  ysual 
place  of  business. 

That,  on  the  30th  of  June,  the  court  caused  notice  of  the  adju- 
dication to  be  advertized  in  the  Gazette,  and  appointed  two  public 
sittings  for  the  bankrupts  to  surrender — namely,  the  7  th  of  July 
and  19th  of  August. 

That  the  19th  of  August  became  the  day  allowed  to  the  bank- 
rupts for  finishing  their  examination. 

That,  on  the  26th  of  July,  notice  in  writing  of  the  adjudication 
and  of  the  said  sittings,  and  of  the  day  limited  for  such  surrender 
and  allowed  for  finishing  such  examination  was  left  at  the  usual 
last  known  place  of  busmess ;  and  that  on  the  19th  of  August  the 
prisoners  did  not  surrender. 

The  2nd  count  was  the  same,  except  that  prisoner  is  charged 
with  not  attending  to  finish  his  last  examination,  on  the  day  of 
surrender,  viz.  the  19th  of  August. 

The  3rd  count  recites  the  proceedings  in  bankruptcy  as  before, 
and  charges  that  prisoner  did  not  surrender  to  the  Court  of  Bank- 
ruptcy in  London,  although  the  Court  of  Bankruptcy  held  a 
sitting  for  receiving  such  surrender. 

The  4th  count,  after  reciting  proceedings  in  bankruptcy,  and 
that  the  19th  day  of  August  was  the  day  limited  for  their  sur- 
render to  the  Court  of  Bankruptcy,  and  that  twelve  at  noon  of 
that  day  was  the  day  and  hour  allowed  by  the  said  court  for 
finishing  their  last  examination,  charges  that  prisoner  on  the  said 
day  so  limited,  &c.,  after  notice  given  in  the  Gazette  of  the  said 
adjudication  of  the  said  time  being  limited  for  the  said  surrender, 
did  not  surrender  himself  to  the  said  Court  of  Bankruptcy  at  any 
time  on  the  said  day. 


OBIMINAL  LAW   CASES.  21 

The  prisoner  was  properly  convioted^  unless  one  of  the  following       ^^■®' 
objections  should  be  found  valid : —  Gobdoh. 

^  I  St.  Upon  the  evidence  it  appeared  that  the  bankrupts  left  this        ' 

kingdom  on  the  17th  of  June,  believing  that  they  should  be  made  ^^^' 
bankrupts,  and  that  they  staid  abroad  with  the  intent  to  defraud  Bankruptcw, 
Aeir  creditors  by  depriving  them  of  their  right  to  examine  the 
bankrupts  and  to  make  them  responsible,  and  the  jury  must  be 
taken  to  have  found  that  this  was  so.  The  papers  requisite  to 
prove  the  bankruptcy  were  produced.  On  the  petition  there  was  an 
alteration  in  the  description  of  West  Ham  Lane,  the  place  of  the 
distillery  of  the  bankrupts,  from  Middlesex  to  Essex. 

On  the  depositions  to  support  it  there  was  the  same  alteration, 
and  also  the  name  of  Davidson  was  interlined. 

On  the  adjudication  there  are  alterations  from  Middlesex  to 
Essex,  from  the  20th  to  21st  of  June,  from  the  name  of  Holroyd  to 
the  name  of  Fonblanque  as  commissioner. 

But  all  these  papers  were  produced,  sealed  with  the  seal  of  the 
r^strar  of  the  Bankruptcy  Court.  Some  of  the  alterations  were 
attested  by  the  initials  of  the  registrar,  and  there  was  evidence 
given  in  the  course  of  the  trial,  but  after  some  of  them  had  been 
read  in  evidence,  that  satisfied  me  that  all  the  alterations  were 
made  while  the  papers  were  in  the  course  of  formation  and  before 
thw  were  used  as  complete. 

The  objection  was,  that  these  papers  were  not  admissible  in 
evidence,  and  if  admitted  were  invalid  by  reason  of  the  altera- 
tions. 

2nd.  Upon  the  petition  it  appeared  that  it  was  assigned  by 
ballot  to  Mr.  Commissioner  Goulburn ;  but  the  subsequent  pro- 
ceedings were  either  beibre  Mr.  Commissioner  Holroyd  or  Air. 
Commissioner  Fonblanque.  The  objection  was,  that  they  were 
invalid  on  that  account. 

3rtL  The  duplicate  adjudication  was  left  at  the  counting-house 
in  Mincing  Lane,  bein^  the  usual  and  last  known  place  of  business 
of  the  bankrupts,  on  the  21st  of  June.  All  the  papers  and  pro- 
perty of  the  bankrupts  were  removed  therefrom,  and  the  place  was 
locked  up,  on  behalf  of  the  assignees,  on  the  same  day,  but  this 
paper  was  left  and  seen  there  a  fortnight  or  three  weeks  after  this 
removaL 

On  the  26th  of  Julv  the  duplicate  summons  to  appear  was  left 
at  the  same  counting-house,  which  was  unlocked  for  that  purpose, 
and  then  locked  up  again. 

Before  the  trial  the  counting-house  was  searched  and  neither  of 
these  papers  were  found.  Notice  to  produce  these  papers  was 
served  on  the  prisoner  in  prison,  and  the  service  must  be  taken  to 
have  been  forty-eight  hours  before  the  trial  began. 

I  admitted  the  duplicate  originals  of  these  papers  to  be  read,  on 
the  ground  that  no  notice  to  produce  was  necessary,  and  if  it  was, 
that  the  search  for  the  originals  and  the  notice  to  produce  was 
sufficient*  The  objection  was,  that  these  documents  were  not 
admissible  in  evidence. 
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Reo.  4th.  The  Gazette  stated  that  a  petition  for  adjudication  in  bank- 

^'  ruptcj  had  been  filed  against  Darnel  Mitchell  Davidson  and  Cosmo 

Gordon.      William    Gordon,   of    Mincing-lone    and    Cousins-lane,    Upper 

1855.        Thames-street,  in  the  city  of  London,  colonial  brokers  and  metal 

agents,  and  of  West  Ham  Lane,  in  the  county  of  Middlesex,  dis- 

^""^'''^P*^*  tillers,  dealers  and  chapmen,  and  they  having  been  declared  bank- 
rupts were  thereby  required  to  surrender  themselves  to  Edward 
Goulbum,  Esq.,  one  of  Her  Majesty's  Commissioners  of  the  Court 
of  Bankruptcy,  on  the  7th  day  of  July  next,  at  eleven  in  the  fore- 
noon, and  on  the  19th  day  of  August,  at  twelve  at  noon,  at  the 
Court  of  Bankruptcy,  in  Basinghall-street,  in  the  city  of  London, 
and  make  a  full  discovery,  &c. 

The  formerproceedings  had  described  them  in  the  same  manner, 
except  that  West  Ham  Lane  was  in  them  stated  to  be  in  Essex, 
and  not  in  Middlesex. 

The  objection  was,  that  the  notice  in  the  Gazette  was  insufficient 
on  this  account. 

5th.  The  Gazette  required  the  surrender  on  two  days  as  before 
stated. 

The  summons,  after  reciting  a  petition  and  an  adjudication, 
stated  that  E.  Holroyd,  commissioner,  summoned  the  bankrupts 
personally  to  be  and  appear  before  Edward  Goulbum,  serjeant-at- 
law,  at  the  Court  of  Bankruptcy  in  Basinghall-street,  in  the  city 
of  London,  on  the  7th  day  of  July,  1854,  at  eleven,  and  on  the 
19th  of  August,  1854,  at  twelve  at  noon,  the  labt-named  day  being 
the  day  limited  for  their  surrender  under  the  said  petition,  and 
they  were  then  and  there  to  be  examined,  &c. 

This  summons  was  not  served  by  leaving  it  at  the  counting- 
house  in  Mincing-lane  till  the  27th  July. 

The  objection  was,  that  this  service  was  insufficient,  being  after 
the  7  th  of  July,  one  of  the  days  appointed  for  surrendering,  and 
that  therefore  there  was  in  effect  no  summons,  and  therefore  no 
felony. 

6th.  The  memorandum  that  the  bankrupts  did  not  surrender  on 
the  19th  of  August,  stated  that  Mr.  Commissioner  Fonblanque 
sat  as  commissioner,  and  that  they  did  not  surrender. 

The  objection  was,  that  as  Mr.  Commissioner  Goulbum  did 
not  appear  to  have  sat,  the  offence  was  not  committed. 

7th.  It  appeared  that  only  one  duplicate  adjudication  in  bank- 
ruptcy and  only  one  duplicate  summons  to  surrender  was  served, 
and. 

The  objection  was  that  this  was  not  sufficient,  there  being  a  joint 
adjudication  against  two  bankrupts. 

8th.  There  was  no  evidence  that  the  prisoner  had  actual 
knowledge  of  the  adjudication  and  summons  to  surrender. 

But  the  jury  must  be  taken  to  have  found  that  he  went  abroad 
with  the  belief  before  stated,  and  stayed  abroad  with  the  intent 
before  stated. 

The  objection  was,  that  the  absence  of  evidence  of  actual 
knowledge  of  the  contents  of  these  documents,  or  of  the  bank- 
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raptcy,   rendered   the   eyidenoe  insufficient  to  support  a  con* 
Tiction. 

If  the  evidence  is  thought  to  be  insufficiently  stated,  it  is  to  be 
sent  back  for  a  further  statement ;  the  original  documents  in  bank- 
ruptcy will  be  in  court  for  reference  if  necessary. 

1  reserved  these  objections  for  the  opinion  of  the  Court  of 
Appeal. 

^  If  either  of  them  is  found  to  be  valid,  and  to  defeat  the  con- 
viction^ a  verdict  of  not  guilty  is  to  be  entered.  Otherwise  the 
conviction  to  remain. 

W.  Erle. 

Montague  Chambers  (with  him  Clarkson  and  Parry),  for  the  de- 
fendant, contended  with  reference  to  the  first  point  reserved,  that 
the  alteration  in  the  deposition  from  Middlesex  to  Essex  was  fatal 
to  the  case  for  the  prosecution.  The  case  stated  that  the  alteration 
was  made  before  the  depositions  were  Used,  but  not  before  they 
were  sworn ;  and  any  such  alteration  of  an  instrument  required  to 
be  upon  oath  would,  of  course,  destroy  its  validity,  at  least  with 
reference  to  its  altered  form. 

Erle,  J. — I,  of  course,  meant  to  state  on  the  face  of  the  case^ 
that  I  was  satisfied  the  alteration  was  made  before  the  deposition 
was  sworn. 

Chambers  contended  that  the  case  would  scarcely  bear  that 
eonstruetiony  but  that,  at  all  events,  there  was  not  at  the  trial  the 
slightest  evidence  to  establish  that  fact 

I^ARKE,  B. — Surely  the  presumption  is  that  the  alteration  was 
made  before  the  affidavit  was  sworn. 

Jekyis,  C.  J. — I  think  the  case  sufficiently  states  the  fact,  but 
is  not  the  rule,  with  regard  to  alteration,  this,  that  where  such 
alteration  of  a  document,  after  it  is  complete,  would  be  an  ofience 
cognizable  by  law,  it  is  to  be  presumed  (in  the  absence  of 
evidence  to  the  contrary)  that  it  was  made  when  it  legally  might 
be  made? 

Chambers  then,  with  reference  to  the  second  point  reserved, 
contended  that,  under  the  94th  and  other  sections  of  the  Bank- 
ruptcy Act,  the  commissioner  to  whom  the  petition  was  originally 
allotted  had  alone  jurisdiction  to  act  in  future  proceedings. 

By  the  10th  section  the  court  was  directed  to  sit  daily,  and  then 
there  was  a  proviso,  that  where  a  country  commissioner  could  not 
attend,  the  registrar  should  sit  for  him.  Another  proviso  declared, 
that  during  vacation  the  commissioners  in  London  might  regulate 
the  attendance  of  each  other  where  the  attendance  of  any  com- 
missioner was  needed.  This  showed  that,  except  under  the 
circumstances  mentioned,  each  commissioner  must  exclusively  deal 
with  the  petitions  allotted  to  him. 

Jekyis,  C.  J. — By  sect  6,  each  commissioner  separately  forms 
the  court. 

Chambers  adduced  that  section  as  a  strong  argument  in  his 
favour ;  so  soon  as  any  petition  was  allotted  to  a  commissioner, 
he  became  the  court  that  had  cognizance  of  the  particular  bank- 
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ruptcy,  and  any  other  commiBsioner  could  no  more  interfere  with 
the  case,  than  a  judge  of  the  Court  of  Queen's  Bench  could, 
except  under  particular  circumstances^  try  a  case  in  the  Common 
Pleas. 

As  to  the  third  point : 

Chambers  contended  that  the  notice  to  produce  was,  under 
the  circumstances,  not  sufficient  to  let  in  secondary  evidence  of 
the  summons  to  appear.  In  the  first  place  it  was  erroneous  to 
treat  this  as  a  mere  notice,  so  as  to  bring  it  within  the  rule  that 
no  notice  to  produce  a  notice  was  necessary.  It  was,  in  fact,  a 
summons,  and  it  was  essential  to  prove  that  it  was  duly  served 
under  such  circumstances  as  would  raise  a  fair  presumption  that  it 
had  come  to  the  bankrupt's  hands.  Even  the  contents  of  a  notice 
as  such  could  not,  under  all  circumstances,  be  proved  without  the 
service  of  a  notice  to  produce :  {Robinson  v.  Brawny  16  L.  J. 
46,  C.  P.)  If,  then,  this  was  such  a  document  that  the  original 
must  be  proved  or  sufficiently  accounted  for  before  secondary 
evidence  was  admissible,  it  must  have  been  proved  either  that  it 
presumably  came  to  the  hands  of  the  defendant,  and  that  a  notice 
to  produce  was  served ;  or  else  that  there  had  been  a  sufficient 
search  made,  and  that  the  document  mi^ht  be  taken  to  be  lost* 
Now  the  case  almost  excluded  the  possibility  that  it  could  have 
come  to  the  hands  of  the  defendant.  It  was  deposited  in  the 
counting-house,  which  was  in  the  possession  of  the  assignees,  and 
was  then  locked  up,  and  there  was  nothing  to  show  that  the  bank- 
rupt could  ever  have  had  access  to  it. 

Parke,  B. — On  the  part  of  the  prosecution,  it  is  said  that  no 
notice  to  produce  was  necessary.  It  was  merely  given  ex  abundanti 
cautelcu  If  they  had  proved  nothing  but  the  search,  then  you 
might  have  said  that  the  presumption  was  that  the  summons  came 
to  the  hands  of  the  defendant,  and  that  therefore  there  ought  to 
have  been  a  notice  to  produce.  If  there  is  a  presumption  at  all, 
surely  it  is  that  the  summons  came  to  his  hands.  He  and  his 
partner  were  the  only  persons  that  had  an  interest  in  it,  and, 
therefore,  it  may  be  taken  that  some  person  about  the  office  gave 
it  to  him. 

Chambers  contended  that  nothing  on  the  face  of  the  case 
could  lead  to  such  a  conclusion,  but,  on  the  contrary,  the  premises 
appeared  never  to  have  been  out  of  the  control  of  the  assignees. 
If,  then,  no  such  presumption  as  that  suggested  could  be  raised, 
had  there  been  any  sufficient  search  for  the  original,  so  as  to  let  in 
secondary  evidence? 

Jeryis,  C.  J. — It  was  proved  that  the  office  was  searched,  and 
that  the  document  could  not  be  found.  It  is  the  ordinary  mode 
of  introducing  secondary  evidence,  to  show  an  unsuccessful  search  in 
the  last  place  of  deposit  I  have  heard  Mr.  Justice  Maule  frequently 
say,  that  he  thought  the  practice  in  this  respect  had  been  much 
overstrained.  The  rule  was,  not  that  every  place  should  be 
searched  in  which  the  document  might  possibly  be,  but  that 
reasonable  exertions  should  have  been  used  to  find  it. 
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PARKBy  B. — And  whether  such  exertions  have  been  used  is  a       ^'^' 
question  exclusively  for  the  judge.  Gordok. 

Chambers  submitted  that  this  was  not  so  where  the  objection        

was  taken,  and  the  point  reserved.     For  ail  that  appeared,  the        ^^^ 
document  might  be  somewhere  upon  the  premises  at  that  very    Bankn^ies. 
moment : 

As  to  the  fourth  objection : 

Chambers  argued  that  was  much  as  the  advertisement  in  the 
Gazette  described  West  Ham  Lane  to  be  in  the  county  of  Mid- 
dlesex, in  accordance  with  the  description  in  the  proceedings 
before  the  alterations  before  referred  to  were  made  the  act  of 
Parliament  had  not  been  complied  with.  The  Gazette  was  the 
first  document  that  mentioned  any  days  for  surrendering,  and, 
therefore,  was  the  foundation  of  the  charge  contained  m  the 
indictment  In  a  case  reported  in  Montagus  Digest  (p.  78)  the 
bankrupt  was  described  as  of  Copthall  Buildings,  mstead  of  Copt- 
hail  Court,  and  it  was  held  bad. 

Parke,  B. — There,  I  think,  it  was  proved  that  there  was  another 
place  of  the  same  name. 

Chambers. — In  the  same  page  of  the  same  book  the  bankrupt 
was  described  of  one  parish  instead  of  another,  with  the  same 
result.  There,  as  here,  there  was  no  proof  of  any  other  place 
bearing  the  same  name.  In  Ex  parte  Marston^  in  the  same  book 
(page  78),  the  bankrupt  was  described  of  two  places  instead  of  one, 
and  it  was  held  to  vitiate  the  proceedings.  £x  parte  Beckwith, 
1  GL  &  Jameson,  was  to  the  same  effect. 

Jebyis,  C.  J. — May  not  the  distinction  between  what  is  void, 
and  what  is  voidable  merely,  apply  here.  Supposing  the  variance 
to  be  sufficient  to  supersede  the  bankruptcy,  stul,  until  it  is 
actually  ^uperseded,  the  validity  of  the  proceedings  cannot  be 
questioned. 

Chambers  contended,  that  his  objection  went  to  the  very  root 
of  the  charge,  because  the  bankrupt  seeing  the  advertisement,  and 
recognising  the  informality,  might  naturally  suppose  that  there 
was  no  crime  on  his  part  in  not  obeying  the  requisition. 

As  to  the  fifth  point: 

Chambers  contended,  that  there  being  two  days  for  the  sur- 
render, one  of  them  had  passed  before  the  summons  was  left  at 
the  bankrupt's  place  of  business,  so  that  in  fact^  he  was  required 
to  do  an  impossibility.  The  act  intended  to  give  the  bankrupt  a 
certain  time  in  which  to  surrender,  namely,  from  the  first  day  to 
the  last,  and  unless  this  period  was  assign^  to  him,  he  committed 
no  offence  in  not  appearing  to  the  summons.  If  the  service  was 
available  after  the  first  day  had  passed,  then  it  might  take  place 
a  day  before  the  second,  so  as  to  render  it  impossible  for  the  bank- 
rupt to  make  his  appearance  in  time. 

Jebyis,  C.  J. — The  service  must  of  course  be  a  reasonable 
service ;  and  it  would  be  a  question  for  the  jury,  whether  the 
bankrupt  had  had  a  fair  opportunity  of  surrendering,  and  that  his 
disobe£ence  was  therefore  wilful. 
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^*^  Chambers  said,  that  the  same  topic  might  be  ui^ed  as  he  had 

GoBDoir,     Qi*ged  preyiouslj,  namely,  that  the  bankrupt  might  be  misled  into 

the  belief  that  he  could  not  be  made  responsible  for  disobeying 

^^^^'  what  it  was  impossible  he  could  fully  comply  with  :  (He  referred 
Bmknt^teg.  ^^  ^^  P<^rte  JFood,  1  Atkins  221,  and  Ex  parte  Bold,  2  Brown,  9.) 
As  to  the  sixth  point,  he  urged  that  the  summons  was  by  a  com- 
missioner haying  no  authority  to  issue  it ;  and  secondly,  that  the 
commissioner,  before  whom  the  bankrupt  was  required  to  appear, 
did  not  sit  on  the  day  named.  The  summons  required  the  oank* 
rupt  to  appear,  not  before  the  court,  but  before  Mr.  Conmiissioner 
Goulbum;  so  that  if  he  had  attended  at  the  proper  time  he 
could  not  have  obeyed  the  order. 

The  argument  on  the  seventh  point  is  subsequently  given. 

As  to  the  eighth  point : 

Chambers  contended,  that  the  intent  found  by  the  jury  was  not 
the  intent  contemplated  by  the  251st  section.  At  the  time  the 
bankrupt  lefl  the  country,  it  was  not  certain  that  he  would  ever 
be  made  a  bankrupt,  and  of  course  no  offence  could  then  be  com- 
mitted by  him  with  reference  to  this  act  of  Parliament.  How 
then  could  the  occurrence  of  circumstances  subsequently,  of  which 
be  remained  in  entire  ignorance,  make  that  a  crime  which  was  not 
one  before  ?  The  intent  to  defraud  must  be  with  reference  to  the 
bankruptcy,  and  there  was  nothing  to  show  that  he  was  even 
aware  of  its  existence.  If  the  Legislature  were  to  say  that  the 
doing,  or  the  omitting  to  do,  a  certain  act,  with  or  without  knowledge 
of  the  necessity,  should  be  an  offence,  a  person  must  take  the  con- 
sequences of  dbing  or  omitting  to  do  the  particular  thing,  however 
ignorant  he  might  be  of  the  circumstances  which  constituted  the 
duty  on  his  part.  It  might  be  that  when  this  statute  said,  that 
service  of  notice  in  a  particular  way  should  be  good  service,  such 
service  might  be  good  as  a  notice,  although  it  absolutelyexcluded 
knowledge  on  the  part  of  the  accused;  but,  where  a  particular 
intent  must  be  proved,  the  circumstances  which  are  the  foundation 
of  the  charge  must  be  brought  to  his  knowledge,  or  the  intent 
could  not  be  established. 

Parke,  B. — The  charge  here  is,  that  the  defendant  did  not 
surrender,  and  that  allegation  must  be  proved. 

Chambers  submitted  that  the  intent  to  defraud  applied  to  all  the 
clauses  in  the  section  which  created  offences:  (/2.  v.  Uill, 
1  C.  &  K.  168;  22.  v.  Hihon,  2  Cox  Crim.  Cas.  318.) 

Parke,  B. — Those  cases  were  before  this  statute. 

Chambers  admitted  that  it  was  so,  but  the  sections  were  the 
same,  except  that  in  the  Bankrupt  Consolidation  Act,  after  the 
clause  relating  to  the  non-surrender,  the  words  ''  having  no  lawful 
impediment  proved  to  the  satisfaction  of  the  court  at  such  time, 
and  allowed  by  the  court  by  a  memorandum  thereof  then  made  on 
the  proceedings,"  were  added.  This  would  make  no  essential 
difference  in  considering  the  present  point. 

Jeryis,  C.  J. — Is  it  quite  clear  that  the  intent  to  defraud  in 
the  251st  section  has  reference  to  anything  more  than  the  last 
antecedent? 
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Chambers, — In  each  of  the  cases  quoted  two  judges  put  that 
oonstraction  on  the  section. 

^  Jeryis,  C.  J, — As  the  court  is  unanimous  as  to  all  the  objec- 
tions except  the  seventh,  we  will  give  judgment  at  once  upon 
them,  and  the  seventh  must  be  reargued  before  all  the  judges  on 
a  future  occasion* 

As  to  the  first  objection,  that  there  are  in  various  documents  errors 
and  interlineations.  The  case  finds  that  they  were  made  before  the 
documents  were  used ;  but  Mr.  Chambers  says,  that  with  respect 
to  some  of  them,  it  is  not  so  found.  The  rule  is,  that  wherever 
the  alteration  would  involve  fraud  or  misconduct,  the  presumption 
is,  until  the  contrary  is  proved,  that  fraud  or  misconduct  was  not 
committed,  and  that  the  alteration  was  made  at  proper  time.  The 
only  exception  is  in  the  case  of  wills.  The  alteration  here,  afler 
the  documents  were  used,  would  certainly  involve  fraud,  and 
therefore  it  is  unnecessary  to  consider  whether  the  case  is  con- 
clusive on  the  point  or  not. 

The  second  objection  is,  that  there  are  many  courts  of  bank- 
ruptcy in  the  city  of  London,  and  that  each  commissioner,  when  a 
particular  bankruptcy  is  allotted  to  him,  becomes  a  separate  and 
exclusive  court  for  carrying  it  out.  But  I  think  this  is  not  so. 
The  94th  section  requires  there  should  be  an  allotment  of  every 
petition  to  a  commissioner,  and  that  it  should  be  then  transmitted 
to  the  registrar  attending  such  commissioner.  This  is  merely 
directory,  and  for  the  convenience  of  business;  and,  even  though  it 
were  wrong  that  another  commissioner  should  act,  it  would  not 
render  the  proceedings  void,  though  it  might  render  those  irr^ularlv 
taken,  voidable.  The  6th  section,  however,  expressly  enacts,  that  each 
commissioner  shall  have  the  full  power  of  the  court,  and  shall  in  fact 
be  the  court.  And  the  1 9th  section,  authorizing  the  Lord  Chancellor 
to  appoint  a  London  Commissioner  to  act  m  the  country,  was 
merely  for  convenience.  A  commissioner  acting  for  another  in 
London,  is  on  the  same  principle  as  a  judge  of  any  one  of  the 
superior  courts  sitting  at  chambers  during  vacation,  and  transact- 
ing the  business  not  only  of  his  own  but  of  the  other  courts  also. 

The  third  objection  is,  that  the  service  of  the  adjudication  is 
imperfect.  I  think  that  the  service  was  good,  and  that  there  was 
good  evidence  of  such  service.  It  is  immaterial  to  consider 
whether  this  is  a  mere  notice,  or  something  more.  The  rule  of 
practice  is,  that  the  best  evidence  shall  be  given  that  it  is 
reasonably  in  the  power  of  the  parties  to  give,  and  that  rule  has 
been  complied  with.  The  original  document  must  be  produced  if 
the  party  can  produce  it ;  if  not,  evidence  must  be  given  of 
reasonable  exertions  having  been  used  to  find  it.  Here  the  docu- 
ment was  left  at  the  bankrupt's  last  place  of  business.  There  is  a 
presumption,  therefore,  raised  of  one  of  two  things ;  either  that 
the  bankrupt  has  got  it,  and  then  notice  to  produce  has  been 
given,  or  else  it  has  been  destroyed,  and  then  secondary  evidence 
of  the  contents  has  been  given.  If  this  were  not  so,  it  would  be 
imposttble  to  exhaust  all  the  means  of  inquiry  that  ingenuity 
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might  suggest  The  exertions  must  be  reasonable  ones,  just  as  in 
a  case  where  a  document  would,  under  ordinary  circumstances,  be 
in  an  attorney's  office^  it  is  sufficient  to  call  the  attorney's  clerk  to 
prove  that  he  has  searched  for  it,  and  cannot  find  it. 

The  fourth  objection  is  with  regard  to  the  variance  between  the 
particulars  of  adjudication  and  the  publication  of  them  in  the 
Gazettey  and  it  seems  to  be  contended  that,  if  the  defendant  really 
did  see  the  Gazette,  he  might,  by  reason  of  the  variance,  be  con- 
vinced that  the  proceedings  did  not  relate  to  him.  This  is  a  case 
in  which  the  false  demonstration  could  do  no  harm.  If  he  saw  the 
Gazettey  it  is  impossible  to  believe  that  he  could  doubt  its  relating 
to  him.  The  cases  cited  have  all  reference  to  attempts  made  to 
supersede  commissions,  and  the  courts,  in  the  exercise  of  their 
discretion,  seem  to  have  held  the  parties  to  a  considerable  amount 
of  technical  strictness.  But  this  is  a  totally  diiferent  matter. 
Here  the  bankruptcy  has  not  been  superseded,  and  the  proceedings 
must  therefore  be  taken  to  be  valid.  I  may  mention,  too,  that, 
with  respect  to  the  strongest  case  quoted  for  the  defendant,  the 
text  writers  do  not  seem  to  have  entirely  approved  of  the 
decision. 

The  fifth  objection  is — 1st,  that  the  summons  was  by  Commis- 
noner  Holroyd  to  appear  before  Commissioner  (joulbum,  but  this 
has  been  already  disposed  of;  2ndly,  that  the  bankrupt  was  to 
appear  on  two  specific  days,  and  that  one  of  those  days  had  expired 
beiore  the  notice  was  served.  The  answer  is,  that  by  the  251st 
and  the  104th  sections,  it  is  clear  that  the  defendant  was  to  appear 
at  the  time  limited  for  his  surrender,  and  that  the  time  limited 
expired  on  the  latter  of  the  two  days. 

The  sixth  objection  has  been  disposed  of  in  deciding  on  the 
second.  It  is  that  on  the  day  limited  for  the  surrender,  Commis* 
sioner  Goulburn  did  not  sit  at  all.  If  one  commissioner  can  sit 
for  another,  the  objection  fails.  We  think  that  the  surrender 
should  have  been  to  the  court,  and  the  commissioner  actually 
sitting  constituted  a  court  for  that  purpose. 

As  to  the  eighth  objection,  that  there  was  no  evidence  that  the 
defendant  had  actual  knowledge  of  the  adjudication  and  of  the 
summons  to  surrender,  and  therefore  could  not  have  absented 
himself  with  intent  to  defraud  his  creditors,  I  think  it  is  decided 
by  the  case  itself.  The  jury  have  found  that  the  bankrupt  stayed 
abroad  with  the  intent  to  defraud  his  creditors  by  depriving  them 
of  their  right  to  examine  him  and  to  make  him  responsible;  I 
think  that  this  is  a  sufficient  intent  within  the  meaning  of  the 
statute,  and  that  it  is  quite  unnecessary  to  decide  whether  the 
words  "  with  intent  to  defraud  "  override  the  various  clauses  of  the 
section ;  neither  is  it  necessary  to  give  any  opinion  on  the  two 
cases  quoted  on  this  subject,  although,  had  I  to  decide  upon  the 
point,  I  might  think  it  right  to  reconsider  the  matter,  with  refer- 
ence to  the  present  statute,  as  the  words  are  not  the  same  as  those 
in  the  former  ones. 

The  seventh  objection  will  be  reargued. 
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On  November  30th,  the  case  was  reamied,  so  far  as  the  seventh       Rbo. 
objection  was  concerned,  before  Campbell,  C.  J.,  Jervis,  C.  J.,    ^    •• 
Parke,  B.,  Alderson,  B.,  Wightman,  J.,  CressweU,  J.,  Erie,  J.,     ^''!^*- 
Piatt,  B.,  Williams,  J.,  Crompton,  J.,  and  Willes,  J.  1855. 

Montague  Chambers^  Q.  C.  {Parry  and  O.  B.  C.  Harrison  with  T— 
himX  for  the  defendant.-^ The  question  turned  on  the  104th  and  ^*'*~^^ 
25l8t  sections  of  the  Bankrupt  Act.  It  was  a  rule  in  bank- 
mptoy  law,  in  the  case  of  partners,  that  there  could  not  be  a  joint 
fiat  unless  each  was  dealt  with  as  a  separate  individual  ^The 
25l8t  section  used  the  words  that,  "  after  notice  thereof  in  wnting 
to  be  served  upon  him  personally,  or  left  at  the  usual  or  last 
known  place  of  abode  or  business  of  such  person,  or  personal  notice 
in  case  such  person  be  then  in  prison,"  &c.  By  the  112th  section 
the  bankrupt  was  protected  from  arrest  in  coming  to  surrender; 
and  by  the  112th  and  113th  sections  he  was  privileged,  after  sur- 
rendering and  obtaining  the  indorsement  of  the  court  upon  his 
sommons,  upon  the  production  of  it  to  the  officer.  Each  bankrupt, 
where  there  were  two,  would,  upon  coming  to  the  place  where  tne 
notice  had  been  left,  be  entitled  to  take  it  to  the  court  for  indorse- 
ment, and  then  to  keep  it  about  him  as  a  protection  to  be  shown 
to  any  officer  arresting  him.  But,  where  tnere  is  but  one  sum- 
mons, the  second  bankrupt  would  have  no  document  by  which  he 
eoold  protect  himself. 

It  could  not  be  argued  that,  where  the  notice  was  served  per- 
sonally, one  would  be  sufficient ;  and  why  should  not  two  be  also 
requisite  where  it  was  left  at  the  last  place  of  abode  or  business? 
If  the  construction  contended  for  was  the  right  one,  then  a  notice 
served  on  A.  in  London,  or  left  at  his  last  place  of  abode,  would 
be  a  good  notice  to  B.  in  Brighton.  The  78th  section  provided 
for  summoning  traders  to  the  Court  of  Bankruptcy  at  the  instance 
of  a  creditor.  There  was  in  that  section  a  specific  provision  for 
the  case  of  partnership,  and  by  it  a  delivery  of  the  account  and 
notice  to  any  one  of  Uie  partners  personally,  or  to  some  adult 
inmate  at  his  usual  or  last  Known  place  of  abode  or  business,  aij^d 
also  at  the  place  of  business  of  the  firm  was  sufficient.  In  the  case 
of  a  felony  created  by  the  same  statute,  the  Legislature  could  not 
have  intended  to  make  a  less  notice  sufficient.  By  the  interpretation 
clause,  sect.  276,  there  was  the  usual  direction,  that  the  singular 
number  should  be  taken  to  include  the  plural,  and  therefore  ^^  notice  '* 
would  mean  **  notices  "  where  there  were  more  bankrupts  than  one. 
In  R,  V.  Cheshire, «/«/.  (11  A.  &  E.  139),  it  was  held,  in  an  ap- 
peal against  a  conviction,  that,  although  one  justice  only  had 
signed  the  conviction,  notice  of  appeal  ought  to  have  been  given  to 
those  who  were  present. 

BramweUy  Q.  C.  (Poland  with  him),  for  the  prosecution.— It 
seemed  to  be  assumed  in  the  argument  that  a  summons  was  abso- 
lutely essential.  But  that  was  not  so.  A  notice  was  all  that  was 
required,  and  the  statute  directed  how  that  notice  was  to  be  given, 
and  in  the  present  instance  that  direction  had  been  complied  with. 
The  notice  nad  been  left  at  his  place  of  business,  and,  no  doubt. 
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^■o-        the  Legislature  had  intentionally  used  the  language  it  had  used,  as 
GotoDow,     ^^^  ba^brupt  might  always  be  presumed  to  he  in  communication 

with  the  persons  who  were  there. 

1S55.  Pabke,  B. — The  statute  points  out  five  modes  by  which  the 

Pamtruptcv.  ^^^^e  can  be  given :  by  personal  service^  by  leaving  it  at  the  iimal 
or  last  known  place  of  abode  or  business.  All  these  provide  a  good 
and  reasonable  chance  of  the  bankrupt  getting  it.  Your  argument 
is»  that  a  mere  form  should  be  gone  through  without  allowing  him 
such  Reasonable  chance. 

Bramwell  contended  that  there  was  nothing  in  the  251st  section 
that  required  the  bankrupt  to  have  actual  knowledge  of  the  cir- 
cumstances of  the  case.  It  prescribed  a  mode  of  serving  the 
notice^  and,  if  that  was  done,  the  knowledge  was  presumed.  Leav- 
ing the  notice  at  the  place  of  abode  was  necessarily  a  leaving  for 
the  person.  It  was  clearly  intended  that  a  felony  might  be  com- 
mitted, without  the  person  committing  it  knowing  everything  that 
had  ti^en  place  in  the  matter,  because  it  makes  good  a  service 
not  personal  A  man  who  was  in  a  situation  to  be  adjudged 
bauKTupt,  ought  to  be  in  expectation  that  that  would  be  done,  and  to 
take  measures  for  being  made  acquainted  with  it.  A  notice  to  be 
left  at  the  last  place  of  his  abode,  which  he  might  have  long  since 
quitted,  was  enough.  The  Le^slature  seemed  to  have  con- 
templated the  case  of  intentional  absence,  and  to  have  meant  to 
have  rendered  that  unavailing. 
Chambers  replied. 

Lord  Campbell,  C.  J. — I  think  this  objection  is  fataL  The 
251st  section  of  the  Bankrupt  Law  Consoudation  Act  creates  a 
felony  punishable  with  transportation  for  life,  and  that  felony  is 
committed  by  any  person  adjudged  a  bankrupt  not  surrendering 
himself  upon  the  day  limited  for  his  surrender.  This,  however,  is 
subject  to  a  condition  which  is  very  carefully  worded.  The  offence 
cannot  be  committed  by  any  person  until  ^*  after  notice  thereof  in 
writing,  to  be  served  upon  mm  personally,  or  left  at  the  usual  or 
lait  known  place  of  abode  or  business  of  such  person,  or  personal 
notice  in  case  such  person  is  then  in  prison."  The  question  then 
is,  there  having  been  a  joint  adjudication  against  two  bankrupts, 
both  having  the  same  place  of  business,  whether  one  notice  left  at 
that  place  of  business  is  sufficient  service  on  both  the  bankrupts, 
the  defendant  saying  that  a  separate  and  distinct  notice  ought  to 
have  been  left  for  each.  It  is  clear  that,  as  far  as  personal  service 
is  concerned,  there  must  be  a  separate  and  distinct  service  on  each 
bankrupt  whenever  that  mode  of  service  is  resorted  to ;  and  simi- 
larly, when  the  service  is  at  the  last  pl&ce  of  abode,  it  must  be 
one  at  the  last  place  of  abode  of  each.  The  same  reason  and  sense 
apply  to  the  remaining  mode  of  service.  It  is  of  great  importance 
l£at,  before  such  an  offence  as  that  which  is  created  by  this  statute 
18  consummated,  there  should  be  the  best  chance  that  the  person 
to  be  charged  with  the  offence  should  receive  the  notice  directed 
by  the  statute.  If  that  be  so,  the  intention  of  the  Legislature 
must  have  been  that,  when  there  is  more  than  one  bankrupt,  each 
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slioald  have  a  notice,  although  all  may  have  one  and  the  same 
place  of  business.  This  may  easily  be  done ;  and,  if  the  other  con- 
struction ought  to  be  put  upon  the  statute,  it  might  happen  that 
one  of  several  bankrupts  would  go  to  the  place  of  business,  find 
the  single  notice,  and  carry  it  away  with  him,  leaving  the  others 
without  the  means  of  knowing  that  such  a  notice  had  ever  been 
left.  Each  bankrupt,  by  havmg  possession  of  a  notice,  will  have 
the  opportunity  of  perusing  it  and  consulting  his  legal  advisers 
upon  it,  and  it  serves  to  remind  him  of  the  day  and  hour  lioiited 
for  his  surrender,  and  of  the  penalty  which  he  will  incur  by  not 
surrendering.  On  these  grounds  it  appears  to  the  majority  of  us 
that,  when  the  adjudication  has  been  against  two  or  more  persons, 
there  must  be  a  separate  and  distinct  notice  to  each  of  them. 

Jeryis,  C.  J.,  was  of  opinion  that  one  notice  was  sufficient,  and 
that  the  conviction  was  right. 

Pabke,  B.,  was  of  opinion  that  the  Legislature  intended  that 
there  should  be  a  separate  notice  for  each  bankrupt  that  each 
might  have  a  reasonable  chance  of  receiving  it. 

Aldebson,  B.,  Wightman,  J.,  and  Cresswell,  J.^  thought 
the  oonviction  wrong. 

Erle,  J.,  was  in  favour  of  the  conviction. 

Platt,  B.,  thought  one  notice  sufficient,  and  that  the  statute 
had  lieen  complied  with.  As  the  bankrupts  had  fled  the  country, 
and  were  abroad  when  the  notice  was  left,  no  inconvenience  could 
follow  to  them  from  there  being  but  one  notice. 

Williams,  J.,  and  Crompton,  J.,  agreed  with  the  majority  of 
theoonrt. 

Willes,  J.,  thought  that  the  conviction  should  be  affirmed.  He 
referred  to  the  fact  that  no  notice  in  writing  was  required  by  the 
25l8t  section  of  12  &  13  Vict.  c.  106,  where  the  bankrupt  is  in  prison^ 
and  inasmuch  as  the  words  ^^  notice  in  writing  ^  appear  for  the  first 
time  in  the  25  let  section,  he  thought  they  were  not  meant  to  limit 
theoffisnce. 

Conviction  quashed.- 

Bramwell,  Q.  C,  Ballantiney  and  Poland  for  prosecution. 

Chamben^  Q.  C^  darktonf  Parry ^  and  Harrison  for  defence. 
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COURT  OF  QUEEN^S  BENCH. 

January  26,  1856. 

Beg.  on  the  Prosecution  of  Sinnott  v.  Fbeke. 

Turnpike-road —  ToU — Exemption — Manure. 

A  horse  and  cart  employed  by  a  dust-contractor  in  conveying  street 
sweepings  (found  in  the  case  to  be  manure)  from  the  city  to  a  place 
of  deposit^  partly  for  the  contractor's  own  use  as  manure^  but  princi- 
pally for  the  purpose  of  sale  as  manure^  was  held  to  be  within  the 
following  exemptions  from  toll  in  a  turnpike  act :  ^^for  any  horse  or 
other  cattle  or  carriage  employed  in  carrying  or  conveying  (among 
other  things  J  manure  employed  in  husbandry  for  manuring  or  im- 
proving the  landJ* 

THIS  was  a  case  reserved  by  the  Recorder  of  Bristol  at  the 
borough  sessions  on  the  hearing  of  an  appeal  against  a 
conviction  of  justices  for  nonpayment  of  toU,  when  the  Recorder 
quashed  the  conviction,  subject  to  the  opinion  of  this  court. 

It  appeared  that  Sinnott,  the  appeUant,  was  a  dust-contractor, 
and,  unaer  a  contract  with  the  local  board  of  health  of  the  district 
•in  Bristol,  was  employed  to  remove  the  street  sweepings.  It  was 
found  that  street  sweepings  were  manure^  and  that  Sinnott  was 
accustomed  to,  and  was  at  the  time  of  the  demand  of  toll  in 
question  engaged  in  carrying  street  sweepings  from  Bristol  to  a 
place  of  deposit  which  he  had  without  the  city  adjoining  the 
turnpike-road.  He  took  there  about  100  tons  of  street  sweepincrs 
weekly,  and  used  some  part  for  manuring  a  small  piece  of  land 
of  his  own  about  two  and  a-half  acres,  and  sold  the  rest  for 
manure  from  time  to  time  as  customers  applied  for  it.  At  the 
time  when  the  toll  (4^.)  was  demanded,  Sinnott's  horse-cart  was 
conveying  street  sweepings  from  the  city  through  the  West  Grate 
Bar,  at  which  Freke,  the  defendant,  was  collector;  and  toll  being 
refused,  Sinnott  was  summoned  and  convicted,  which  conviction 
was  afterwards,  on  appeal  at  the  borough  sessions,  quashed  as 
aforesaid. 

The  following  are  the  material  statutory  provisions. 

The  59  Geo.  3,  c  xcv.  (An  Act  for  repairing,  widening  and 
improving  the  several  Roads  round  the  City  of  Bristol,  and  for 
muing  certain  new  Lines  of  Road  to  communicate  with  the  same), 
by  sect.  25  empowers  the  trustees  to  take  tolls  upon  horses,  carts, 
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carriages,  &c,  in  the  usual  form,  and  then  by  sect  40  provides       ^^' 
for  exemptions  from  such  toll.  Fun. 

That  section  exempts  persons  from  toll  for  anj  horses  or  cartSi        -^ — 
&C.,  employed  in  carrying  or  conveying,  or  going  empty  to  fetch,       ^®^' 
carry,  or  convey,  &c.,  any  stones,  gravel,  &c.,  or  other  materials  Tvn^^hiroad 
for  making  and   repairing  the  said  roads;  ''or  in  carrying  or     —ToU^ 
conveying  any  seed  tor  seeding  the  ground,  or  hay,  grass,  sainfoin,    ^StoempUtm, 
fodder,  &c*f  for  the  use  of  the  owner,  and  not  for  sale  or  not  sold 
or  disposed,  but  passing  to  be  laid  up  or  placed  in  the  houses^ 
ibams,  outhouses,  or  yanls,  or  on  the  lands  of  the  owners  thereof^ 
or  for  the  use  of  the  owners  thereof;  or  for  any  horse,  beast  or 
other  cattle,  or  carriage  employed  in  carrying  or  conveying  or 
going  empty  to  fetch,  &c.,  or  returning  empty,  &c.,  having  been 
employea  only  in  carrying  or  conveying  on  the  saoie  day,  any 
ploughs,  harrows,  or  implements  of  husbandry  (unless  laden  also 
with  some  other  thing  not  exempted  from  toll),  or  any  mould, 
dung,  soil,  marl,  manure  or  compost,  employed  in  husbandry  for 
manuring  or  improving  the  land,"  &c. 

Then  by  the  5  &  6  WilL  4,  c  18  (public),  An  Act  to  exempt 
Carriages  carrying  Manure  from  ToU^  it  is  provided  by  sect.  1, 
that  no  toll  shall  be  demanded  or  taken  on  any  turnpike  road  for 
or  in  respect  of  any  horse,  &c.,  cattle  or  carriage,  when  employed 
in  carrying  or  conveying  only  dung,  soil,  compost  or  manure  for 
land  (save  and  except  ume),  and  the  necessary  implements  used 
for  filling  the  manure,  and  the  cloth  that  may  have  been  used 
in  covering  any  hay,  clover  or  straw,  which  may  have  been 
conveyed. 

Pftdeaux^  in  support  of  the  order  of  sessions. — The  case  finds  that 
these  sweepings  are  manure,  and  the  only  question  is  the  liability 
to  toll  when  they  are  being  conveyed  to  a  place  of  deposit  for  sale, 
and  not  for  actual  and  immediate  use  upon  the  land.  The  final 
destination  of  the  sweepings  was  for  improving  and  manuring  the 
land,  and  if  so,  they  fall  within  the  exemption  in  59  Geo.  3,  c.  xcv. 
8.  40.  That  is  still  more  clear  from  the  5  &  6  Will  4,  c.  18,  s.  1. 
It  has  been  decided  that  uncrushed  bones  which  are  taken  through 
a  turnpike  to  a  farm  to  be  there  crushed,  and  part  of  them  there 
used  as  manure,  and  the  residue  to  be  afterwiurds  sold  and  to  be 
used  as  manure  at  other  places,  are  exempt  from  toll  under  3  Geo.  4, 
c.  126,  a  32,  and  5  &  6  Will  4,  c.  18,  s.  1 :  {Pratt  v.  Broton^ 
8  C.  &  P.  244 ;  and  in  Higginbotham  v.  Perkins,  8  Taunt  801, 
Dallas,  C.  J.,  said  that  an  exemption  in  favour  of  agriculture  is 
to  be  beneficially  construed.) 

fVelsby,  contrfi — This  is  a  farmer's  exemption,  and  depends  u^on 
whether,  at  the  time  of  toll  demanded,  the  sweepings  were  bemg 
conveyed  for  manuring  the  land.  The  rule  is,  that  a  toU  must  be 
imposed  by  clear  terms,  and  it  is  so  by  sect  25  of  59  Geo.  3, 
c  xcv.  That  being  so,  the  exemption  relied  on  must  also  be 
made  out  by  clear  terms.  Now,  if  this  exemption  is  allowed,  it 
must  be  also  allowed  in  the  case  of  a  cart  carrying  '*  guano  "  to  a 
place  of  deposit,  to  be  sold  again.    [Lord  Campbell,  C.  J.— Yes, 
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^■^        that  ''^ano **  may  be  cheap;  for  the  exemption  is  for  the  benefit 
Fbbkb       of  agnculture.]     This  exemption  was  not  made  in  favour  of  the 

dealer  in  manure^  but  only  m  favour  of  the  farmer.     [Wight- 

]^'       MAN,  J. — In  the  previous  part  of  sect.  40,  exempting  from  toll 
Ttat^rih^road  the  Carriage  of  seeds,  hay,  fodder,  &c,  it  is  limited  that  they  shall 
—ToU--     be  for  the  use  of  the  owner,  and  not  for  sale.     There  is  no  such 
Esumption.    limitation  in  the  part  as  to  manure.] 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  the  recorder  took 
a  just  and  correct  view  of  the  statute  in  quashing  the  conviction. 
The  words  of  the  exemption  are,  ^^  for  any  horse,  &c  employed  in 
carrying  or  conveying  manure  employed  in  husbandry,  for  manur- 
ing or  improving  the  land."  It  is  allowed  that  this  is  manure ; 
and  ^'employed  in  husbandry  for  manuring  the  land"  must  mean 
*'  to  be  employed."  That  was  the  object  and  destination  of  this 
manure ;  it  was  to  be  employed  in  manuring  the  land.  I  am  of 
opinion  that  this  exemption  was  properly  claimed ;  and  this 
exemption  being  for  the  benefit  of  agriculture,  that  is  as  much 
afiected  by  this  case  being  exempted  from  liability  to  toll  as  by 
the  case  where  the  manure  is  being  actually  conveyed  by  the 
fiirmer  to  be  laid  on  his  own  land. 
The  rest  of  the  oourt  concurring, 

Order  ofiessians  canfirmecL 
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COURT  OP  CRIMINAL  APPEAL. 

Nauember  24,  1855. 

(Before  Jervis,  C.  J.,  Parke,  B.,  Wightman,  Cresswbll,  and 

WiLLEB,  JJ.) 

Beg.  v.  Dixon  and  Another,  (a) 

Ltareeny — Finding — Lost  note — Means  of  discovering  owner — Prisoners* 

belief  thcU  the  owner  could  be  traced. 

In  order  to  convict  the  finder  of  a  lost  chattel  of  larceny^  it  must  be 
proved  thai  at  the  time  of  the  finding  there  was  either  the  owner's  name 
upon  ii^  or  that  something  occurred  which  would  give  the  prisoner  at 
the  moment  the  means  of  hnowing  who  the  owner  was. 

Upon  an  indictment  for  stealing  a  note  it  was  found  by  the  jury  that  the 
note  was  lost  by  the  prosecutor  and  found  by  the  prisoner.  There  was 
no  evidence  that  the  note  had  any  name  or  other  marh  upon  it  indi^ 
eating  to  whom  it  belonged ;  nor  was  (here  evidence  of  any  other 
circumstances  which  would  disclose  to  the  prisoner  at  the  time  when 
he  found  it  the  means  of  discovering  the  owner. 

Held,  thai  he  could  not  be  convicted  of  larceny^  although  the  jury,,  being 
ashed  whether  at  or  after  the  time  of  the  finding  he  believed  thai  there 
was  not  a  reasonable  probability  that  the  owner  could  be  founds  had 
answered  that  he  did  believe  that  the  owner  could  be  traced. 

THE  prisoners  were  indicted  for  felony  at  the  Leeds  Borough 
Sessions,  holden  before  the  Recorder  of  that  borough  on  the 
23rd  day  of  October,  1855.  The  indictment  contained  three 
counts.  The  first  count  charged  the  prisoners  with  feloniously 
stealing,  from  the  person  of  John  Grimsnaw,  money  to  the  amount 
and  Talue  of  38^  10^.,  and  one  cotton  purse  of  the  value  of  Is.,  of 
the  goods,  moneys,  and  chatteb  of  the  said  John  Grimshaw. 
The  second  count  charged  them  with  feloniously  stealing  money 
and  purse  (described  as  before).  The  third  count  charged  them 
with  feloniously  receiving  money  and  purse  (described  as  before) 
then  lately  before  feloniously  stolen,  knowing  them  to  have  been 
feloniously  stolen.  Both  prisoners  pleaded  not  guilty  to  all  the 
counts,  and  issue  was  joined  on  the  part  of  the  Crown. 
The  case  was  tried  at  the  said  Sessions  before  the  s^d  Recorder 

(«)  B^orM  hj  A.  BiTTLinoir,  E«i^  Bwriiter-tUL*.. 
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^^'  and  a  jury.  No  evidence  was  given  sufficient  to  support  any  of  the 
Dixon  akd  charges  against  Mary  Ann  Lee.  As  to  William  Dixon  the  follow- 
Anothsb.  ing  facts  were  proved.  John  Grimshaw,  about  four  in  the  after- 
noon of  the  4th  day  of  September  last,  being  then  in  the  town  of 
Leeds,  placed  in  a  black  purse  seven  five  pound  notes,  three 
Larceny—  sovcreiras,  and  three  shillings.  He  at  that  time  put  this  purse  in 
^""woS.^  an  inside  pocket  of  a  waistcoat  which  he  then  had  on.  He  did 
nofr  see  either  the  purse  or  the  money  again  before  he  discovered, 
as  after  mentioned,  that  he  had  lost  them.  About  eight  o'clock 
in  the  same  aftemooh  he  quitted  a  public  house  Where  he  had 
been  drinking,  and  at  that  time  he  felt  his  purse  in  the  pocket  in 
which  he  had  placed  it  He  was  then  not  sober.  He  afterwards 
left  Leeds  by  a  railway  train  which  arrived  at  Bradford  soon  after 
ten  o'clock  that  afternoon,  and  on  his  arrival  there  he  found  that 
he  had  not  the  purse  or  the  money.  He  returned  to  Leeds  early 
on  the  next  morning,  and  communicated  the  facts  to  the  police. 
About  eleven  o'clock  in  the  evening  of  the  same  4th  day  of 
September  last,  William  Dixon  was  seen  in  possession  of  two  of 
the  five  pound  notes  which  had  been  placed  in  the  purse  by  John 
Orimshaw ;  William  Dixon  changed  one  of  these  two  notes,  and 
endeavoured  to  change  the  other,  but  was  not  able  to  do  so. 
On  the  next  morning,  between  seven  and  eight  o'clock,  William 
Dixon  attempted  to  change  one  of  the  notes  that  had  been  placed 
in  the  purse  by  John  Gnmshaw.  Apoliceman,  under  the  belief 
that  this  was  a  foiged  note,  asked  William  Dixon  where  he  had 
got  that  note  and  the  note  which  he  had  changed  on  the  preceding 
night.  William  Dixon  answered  that  he  had  found  both  last  night 
in  the  Croft;.  The  Croft  is  an  open  area  in  a  much  frequented  part 
of  Leeds,  and  there  was  full  time  for  John  Grimshaw  to  have 
been  in  the  Croft  between  the  time  of  his  leaving  the  public  house 
and  that  of  his  coming  to  the  railway  at  Leeds  on  the  said 
preceding  night. 

The  counsel  for  William  Dixon  urged  to  the  jury  that  the 
story  told  by  Wiliam  Dixon  was  probably  true,  and  that  John 
Grimshaw  had  probably  lost  the  purse  and  money  in  the  Croft;. 
It  was  not  disputed  that  William  Dixon,  if  he  found  the  money, 
intended  at  and  always  from  the  time  of  finding  it,  to  appro- 
priate it;  but  the  counsel  contended  that  on  this  supposition 
William  Dixon  was  entitled  to  an  acquittal  on  all  the  counts. 

The  jury  stated  that  they  were  of  opinion  that  the  purse  and 
money  were  not  stolen  from  John  Grimshaw's  person,  but  lost  by 
him,  and  found  by  William  Dixon. 

The  Hecorder  then  desired  them  to  consider  four  questions, 
namely, — 

First  Whether  John  Grimshaw  had  intentionally  abandoned 
his  right  to  the  money. 

Secondly.  Whether  William  Dixon  at  or  after  the  time  of  hi^ 
•finding  the  money  believed  that  the  owner  had  abandoned,  his 
right  to  the  money. 

Thirdly.  Whether  there  was  or  was  not  reasonable  probability 
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lit  and  from  the  time  of  the  finding  that  the  owner  could  be       B>^ 
traced.  j^^^  ^^ 

Fourthly.  Whether  at  or  after  the  time  of  the  finding  William    Anoihxb. 

Dixon  believed  that  there  was  not  reasonable  probability  that  the       

owner  could  be  found  ?  ^• 

The  jury  answered  the  first  two  questions  in  the  negativei  and    Larceny^ 
the  third  in  the  affirmative,  and  as  to  the  fourth  they  said  that    ^^^"^  '^ 
they  were  of  opinion  that  William  Dixon  did  believe  that  the  " 

owner  could  be  traced. 

The  Recorder  then^  at  the  request  of  the  counsel  for  William 
Dixon,  put  three  more  questions  to  the  jury,  namely,— 

first.  Did  the  owner  know  where  to  find  the  money  ? 
'    Secondly.  Had  William  Dixon  reason  to  know  to  whom  the 
money  belonged  ? 

Tmrdly.  Did  William  Dixon  reasonably  believe  that  the  owner 
knew  where  to  find  it  ? 

The  jury  answered  all  the  last-nlentioned  three. questions  in 
the  negative. 

The  opinion  of  the  Recorder  upon  all  the  questions  of  fact 
coincided  with  that  of  the  jury,  and  he  told  the  jury  that  upon 
their  view  of  the  facts  William  Dixon  was  guilty  of  the  ofience 
chained  in  the  second  count. 

The  jury  found  that  Mary  Ann  Lee  was  not  guilty  of  any  of 
the  offences  charged  in  the  indictment,  and  that  William  Dixon 
was  guilty  of  the  offence  charged  in  the  second  count,  and  not 
^ilty  of  any  other  offence  charged  in  the  indictment 

The  Recorder  sentenced  WilCam  Dixon  to  be  imprisoned  and 
kept  to  hard  labour  in  the  Leeds  Borough  House  of  Correction 
for  the  space  of  five  calendar  months,  but  respited  the  execution 
of  the  judgment.  William  Dixon  not  being  able  to  give  bail 
was  committed  to  the  said  house  of  correction  until  the  question 
hereafter  mentioned  should  have  been  considered.  He  is  still 
confined  in  the  said  house  of  correction. 

The  question  for  the  opinion  of  the  Justices  of  either  Bench  and 
the  Barons  of  the  Exchequer  is,  whether  the  prisoner  ought  to 
have  been  so  convicted  as  aforesaid  under  the  circumstances  above 
mentioned. 

No  counsel  appeared  on  the  part  of  the  prisoner. 

Pickering^  in  support  of  the  conviction,  contended  that  the 
answer  of  the  jury  to  the  fourth  question  distinguished  this  from 
ThurhonCs  case:  (1  Den.  C.  C.  387;  S.  C,  nom.  R.  v.  Wood^ 
3  Cox  Crim.  Cas.  453.) 

Pabke,  B. — I  do  not  see  what  evidence  there  is  to  give  occasion 
to  those  questions.  The  note  had  no  name  upon  it,  nor  did  the 
prisoner  see  it  fall  from  the  prosecutor ;  and  there  was  nothing  to 
show  the  prisoner,  at  the  time  when  he  took  it  up,  that  the  owner 
could  be  discovered. 

Pickering. — But  the  jury  have  found  that  he  did  so  believe. 

Pabke,  B. — Probably,  if  he  took  sufficient  pains;  a  man  might 
always  trace  the  owner  of  a  lost  note. 


1855. 


38  CBIMINAL  LAW  GASES. 

^^'  Cbesswell,  J. — ^The  jury  have  not  found  that  at  the  time  of 

Dixon  and    taking  up  the  note  he  so  believed. 

Akothib.         Pickering. — The  meaning  of  the  answer  to  the  fourth  question 
is,  that  he  so  believed  from  the  first. 

Pabke,  B. — No ;  the  verdict  is  not  satisfactory  upon  that  point. 
Larcentf^  The  question  is,  whether  at  the  time  of  finding  the  note  there  are 
^""■oto.^  drcumstances  appearing  whereby  the  owner  can  be  found.  In 
this  case  it  is  quite  consistent  with  the  answer  of  the  jury  that 
the  prisoner  may  not  have  believed  that  the  owner  could  be  traced 
at  uie  time  when  he  took  it  up;  and  any  belief  or  knowledge 
acquired  afterwards  would  be  immaterial. 

Fickerinff.— In  B.  v.  West  {b)  (1  Dearsley,  C.  C.  402;  6  Cox 
Crim.  Cas.  417)  it  seems  to  have  been  considered  that  some  endea* 
vours  to  discover  the  owner  should  be  used. 

Parke,  B. — That  was  not  a  case  of  lost  goods,  and  the  decision 
proceeded  upon  that  ground. 

Jebvis,  C.  J. — We  are  all  of  opinion  that  the  conviction  must 
be  quashed. 

Conviction  reversed, 

(h)  Reg.  T.  Wett.  A  purchaser  by  mistake  left  his  pnrse  on  the  prisoner's  market-stall, 
withoot  himself  or  the  prisoner  knowing  it.  The  prisoner  afterwards  seeing  it  there,  bat  not 
at  the  time,  knowing  whose  it  was,  appropriated  it,  and  sobseqaently  denied  all  knowledge  of  it 
when  inquiry  was  made  by  the  owner.  Held,  guilty  of  larceny.  Jenris,  C.J.,  saying,  **  if 
there  had  bran  any  eridence  that  this  was  lost  property  properly  so  speaking,  a  further  question 
■hoold  haye  been  put  whether  proper  endeayours  were  made  by  the  prisoner  to  find  the  owner. 
But  there  was  no  reasonable  ground  here  for  supposing  that  the  purse  was  lost.  There  is  a 
elear  distinction  between  property  put  down  and  left  as  this  purse  was,  and  property  lost." 
Those  are  the  words  attributed  to  Jerris,  C.  J.,  in  the  report  of  the  case,  24  L.  J.  4,  M.  G. ;  but 
aooording  to  the  report  in  6  Cox  Grim.  Gas.  417,  the  words  used  were,  *'  If  the  eyidence  had 
shown  that  this  was  lost  property,  the  question  ought  to  haye  been  put  to  the  jury  whether  the 
prisoner  had  reasonable  meani  of  finding  the  owner)  or  reasonably  belieyed  that  the  owner  could 
not  be  found." 
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COURT  OP  CRIMINAL  APPEAL. 
November  24,  1855. 

(Before  Jebyis,  C. J.,  Pabke,  B.,  Wightmak,  Cbbsswell,  and 

WlLLES,  JJ.) 

Reg.  v.  Roberts,  (a) 

Coimn^^-^Procuring  dies  tdih  intent  to  make  foreign  com^-MUdemeanor 
— Attempt  to  commit  felony— Stat  37  Geo.  3,  c.  126,  s.  2. 

It  is  a  misdemeanor  at  common  law  to  make  or  procure  dies^  having 

engraved  thereon  the  obverse  and  reverse  sides  of  a  foreign  coin^  with 

intent  therewith  to  make  such  coin  ;  for  it  is  an  act  done  with  intent 

to  commit  and  proximately  connected  with  the  commission  of  a  staiutable 

felony. 

Soj  held,  although  it  was  found  that  a  touUng  press  and  some  other  things^ 
which  the  prisoner  had  not  procured^  were  required  for  the  completion 
iff  the  felony ;  and  that  the  prisoner  only  intend^  to  make  a  few 
of  the  counterfeit  coin  in  England  by  way  of  trying  his  apparatus. 

WILLIAM  ROBERTS  was  tried  before  Willes,  J.,  at  the 
Warwick  Summer  Assizes,  1855,  upon  an  indictment  con^ 
taining  several  counts,  to  the  effect  foUowing,  that  is  to  say : 

First  count — For  unlawfully,  knowingly,  and  without  lawful 
authority,  or  excuse,  making  and  causing  to  be  made,  cut  and 
engrayea  two  dies,  one  of  the  obverse  side,  the  other  of  the  reverse 
side  of  a  silver  half  dollar  of  Peru,  not  being  coin  current  in  this 
realm,  with  intent  to  use  them,  and  by  means  thereof  feloniously 
and  gainst  the  form  of  the  statute  to  make  counterfeit  Peruvian 
half  dollars,  and  so  attempting  to  make  such  counterfeit  coin. 

Second  count — Same  as  first,  except  a  verbal  difference  in 
describing  the  dies. 

Third  count. — Same  as  first,  only  saying  *'  obtained  and  pro- 
cured," instead  of  **  made  and  caused  to  be  made.'' 

Fourth  count. — Same  as  second,  with  like  difference  as  between 
first  and  third. 

Fifth  count. — For  attempting  feloniously  and  against  the  form  of 
the  statute  to  coin,  as  in  first  count,  by  making,  &c.,  tho  dies 
with  intent  to  use  them  in  coining  such  counterfeit  coins ;  and  also 

(a)  Reported  by  A.  Biitlbston,  Esq.,  Bmrrister-at-Law. 


J 
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'^■o.       by  procuring,  &c.,  two  galvanic  batteries  suitable  and  necessary 
BoBSBm     ^^^  ^^  purpose;   and  also  by  procuring,  &c.,  acids  and   other 

chemicals  suitable  and  necessary  for  the  purpose. 

1855.  Sixth  count. — For  attempting  to  coin  half  dollars  of  Peru  (with- 

iTM&^ii^o,^  out  statinff  the  means).  .   ,  .      , 

Procuring  iie»  So  much  of  the  indictment  as  appears  necessary  is  copied  in  the 
j^mok^  accompanying  paper,  marked  A.,  which  may  be  referred  to  as  part 
J^"'^'^  ofthiscase. 

It  appeared  at  the  trial  that  early  in  the  present  year  (1855)  the 
prisoner,  without  any  authority  or  license  so  to  do,  ordered  and 
caused  to  be  made  by,  and  procured  of,  William  Johnson,  a  die- 
sinker  at  Birmingham,  in  Warwickshire,  who,  though  he  executed 
the  order,  gave  notice  to  the  police  immediately  upon  receiving  it, 
and  committed  no  ofibnce  against  the  law  in  the  transaction,  the 
necessary  dies  for  making  a  counterfeit  half  dollar,  being  a  silver 
coin  of  a  foreign  country,  namely,  the  Republic  of  Peru,  not  being 
a  coin  of,  or  permitted  to  be  current  in,  this  realm.  The  dies, 
though  suitable  and  necessary  for  making  such  counterfeit  coin, 
could  not  §lone  produce  it,  a  press,  copper  olanks,  galvanic  battery, 
and  a  preparation  of  silver  being  also  necessary  for  that  purpose. 
The  bnsoner  had  procured  galvanic  batteries,  and  had  oeen  in 
D^otiation  for  the  purchase  of  a  press  and  copper  blanks  for  the 
aforesaid  purpose,  but  he  was  not  proved  to  have  actually  procured 
either  press,  blanks,  or  preparation  of  silver.  The  prisoner  caused 
to  be  made  and  procured  the  dies  in  Birmingham,  and  intended  to 
procure  the  rest  of  the  necessary  apparatus  there  for  the  purpose 
and  with  the  intention  of  using  the  entire  apparatus  when  pro- 
cured, including  the  dies,  in  making  counterfeit  Peruvian  naif 
dollars,  resembling  the  genuine  coin ;  and  the  only  disputed  ques- 
tion of  fact  at  the  trial  was,  whether  he  intended  to  coin  in  Peru 
only,  or  whether  he  intended  to  coin  also  in  this  country. 

There  was  evidence  for  the  consideration  of  the  jury  on  both 
sides  of  this  question,  and  the  learned  counsel  for  the  prosecution 
and  the  prisoner  respectively  addressed  the  jury  upon  it. 

It  was  contended  on  behalf  of  the  prisoner  that  there  was  no 
proof  of  the  sixth  count,  charging  an  attempt  to  coin,  the  complete 
apparatus  not  appearing  to  have  been  procured ;  but  as  it  was 
arranged  that  the  question  whether  any  such  offence  against 
the  law  as  alleged  had  been  committed  should  be  reserved,  I 
thought  it  better  not  to  make  a  distinction  between  the  counts  at 
the  trial. 

It  was  further  contended  on  behalf  of  the  prisoner  that  the  jury 
ought,  upon  the  evidence,  to  find  that  he  only  intended  to  make 
the  coin  in  Peru,  and  not  in  England,  in  which  case  it  was  argued 
that  no  offence  against  the  laws  of  England  had  been  committed. 

It  was  furtner  contended,  on  behalf  of  the  prisoner,  that  even 
if  he  did  intend  to  coin  in  this  country,  that  intention,  though 
coupled  with  the  act  of  causing  the  dies  to  be  made,  and  procuring 
them  in  pursuance  of  such  an  mtention,  fell  short  of  an  attempt  to 
commit  a  felony,  and  therefore  was  not  an  offence. 
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I  told  the  jury,  inter  alia,  that  if  the  intention  of  the  prisoner  in       Bmo, 
procuring  the  dies  was  to  procure  the  necessary  apparatus  complete,    j,    ^' 

and  therewith,  including  the  dies,  to  make  any  number,  however        * 

small,  of  counterfeit  Peruvian  half  dollars  resembling  that  coin,       1855. 
even  one  in  Ei^land,  the  unauthorized  causing  to  be  made  and  ifi-j^^L,,_ 
procuring  the  dies  in  pursuance  of  and  with  a  view  to  carry  into  Procuring  diet 
effect  that  intention,  would,  in  my  opinion,  be  a  misdemeanor.  firmdanp 

The  jury  stated  it  to  be  their  opinion  that  the  intention  of  the  fi"^^  "'^ 
prisoner  was  to  cause  to  be  made  and  procure  the  dies  and  other 
necessary  apparatus  in  order  therewith  to  coin  counterfeit  Peruvian 
half  dollars,  and  to  make  a  few  only  of  the  counterfeit  coin  in 
England,  by  way  of  trying  whether  the  apparatus  would  answer 
before  sending  it  out  to  Peru,  to  be  there  used  in  making  the 
counterfeit  com. 

I  directed  the  jury,  if  they  thought  that  the  dies  were  caused  to 
he  made  and  procured  by  the  prisoner  as  already  mentioned,  in 
pursuance  of,  and  in  order  to  effect  that  intention,  to  find  the 
prisoner  guilty,  which  they  accordingly  did. 

I  thereupon  postponed  the  judgment  until  the  next  assizes, 
admitting  the  prisoner  to  bail,  and  reserved  for  the  opinion  of  the 
Justices  of  either  Bench  and  Barons  of  the  Exchequer,  according 
to  the  statute,  the  following  questions,  which  arose  at  the  tria^ 
namely: 

Whether  the  prisoner,  by  so  causing  to  be  made  and  procuring 
the  dies  as  aforesaid,  with  the  intention  of  using  them,  together 
with  the  rest  of  the  necessary  apparatus,  when  procured,  in  coining 
a  few  counterfeit  Peruvian  naif  dollars  in  England,  in  order  to  try 
the  apparatus  before  sending  it  to  Peru,  to  be  there  used  for 
making  the  counterfeit  coins,  was  guilty  of  an  offence  against  the 
law  of  this  country  ?  and, 

Whether  any  or  either  of  the  counts  of  the  indictment  alleged 
such  an  offence?  (See  37  Geo.  3,  c.  126,  s.  2,  cjidDuffdak  v.  The 
Queen,  1  E.  &  B.  435.  (b) 

O'Brien  (with  him  Brewer),  for  the  prisoner.  1.  All  the  counts 
of  this  indictment  charge  an  attempt  to  commit  a  statutable  felony, 
and  the  acts  charged  and  proved  do  not  amount  to  an  indictable 
attempt.     There  are  to  be  found  in  the  books  certain  dicta  to  the 

(ft)  Tlie  marginal  note  of  that  case  is:  "  It  is  a  miBdezneandr  to  procure  indecent  prints  with 
iotant  to  publish  them.  But  to  preserve  and  keep  them  in  possession  with  such  intent  is  not  a 
misdemeanor."  Lord  Campbell,  C.  J.  said  "  We  hare  decisions  on  both  sets  of  counts.  /2e^. 
r.  Htatk,  Buss.  &  B.  184,  shows  that  those  counts  cannot  be  supported,  which  merely  charge 
s  pooaesirion  with  intent  to  publish ;  the  mere  intent  cannot  constitute  a  misdemeanor  when 
onaceompanied  with  any  act.  The  case  is  precisely  in  point.  But  as  to  the  coonts  which 
charge  a  procuring  with  intent  to  publish,  we  find  that  in  Reg,  y.  Fuller^  Russ.  &  R.  306,  in 
Easter  Term,  1816,  all  the  judges  were  of  opinion  that  the  procuring  counterfeit  oom  with 
intoit  to  nttcr,  was  a  misdemeanor,  and  that  this  mi^t  be  eyidenced  by  the  possession.  Must 
lot  the  law  be  the  same  as  to  the  pubHcalion  of  indecent  prints  ?  The  circulation  of  counterfut 
Mm  is  a  statutory  offence;  the  circulation  of  indecent  prints  is  punished  at  common  law  for 
the  protection  of  morals.  The  procuring  of  such  prints  is  an  act  done  in  the  commencement  of 
k  misdemeanor,  the  misdemeanor  being  the  wicked  offence  of  publishing  obscene  prints." 
(Toleridge,  J.  added,  "  the  law  will  not  take  notice  of  an  intent  without  an  act.  Possession  is 
M  such  act,  but  procuring  with  the  intent  to  commit  the  misdemeanor,  is  the  first  step  towards 
:he  oommittiDg  of  the  misdemeanor.** 
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^^'       effect  that  eveiy  act  done  towards  the  commission  of  an  indictable 
EoBBBTs.     offence  is  itself  indictable ;  but  that  position  cannot  be  supported. 

*     Dugdale  y.  The  Queen  (1  E.  &  B.  435),  is  perhaps  the  strongest 

1855.  case;  but  that  proceeded  upon  the  authority  of  IL  y.  Fuller 
Miwd^ii^ifuyr—  (Russ.  &  Ry.  308),  and  the  whole  doctrine  appears  to  have  origi- 
Proagring  dies  uated  in  B.  Y.  Sutton  (2  Stnu  1074),  which  case  was  afterwards 
^^^^^  reversed  by  the  case  of  B.  y.  Heath  (Russ.  &  Ry.  184.)  Except 
foreign  com.  ^j^j^  respect  to  high  treason  in  ancient  times,  the  maxim  of  the 
civil  law  that  voluntas  reptUabatur  pro  factOy  has  not  been  admitted 
into  the  criminal  law  of  England ;  but  in  B.  y.  Sutton,  the  court  said, 
**  the  intent  is  the  offence."  [Jervis,  C.  J. — That  is  so,  the  act 
is  evidence  of  the  intent ;  but  the  guilt  is  in  the  intent(c)]  If  the 
doctrine  can  be  upheld  in  the  terms  in  which  it  is  stated  in  some 
of  the  cases,  then  a  man  who  has  formed  the  intention  of  commit- 
ting an  offence,  would  be  indictable  for  leaving  his  own  house  for 
that  purpose,  although  the  next  minute  he  should  abandon  the  dei^n. 
The  most  recent  case  on  this  subject  is  B.  v.  Eaglettm  (6  (^x 
Crim.  Cas.  559, 571 ;  24  L.  J.  158,  M.  C.)»  and  there  Parke,  B.,  in 
delivering  the  judgment  of  the  court,  says,  *'  the  mere  intention  to 
commit  a  misdemeanor  is  not  criminal,  some  act  is  required,  and 
we  do  not  think  all  acts  towards  committing  a  misdemeanor  indict- 
able. Acts  remotely  leading  towards  the  commission  of  the  offence 
are  not  to  be  considered  as  attempts  to  commit  it,  but  acts  connected 
with  it  are,  and  if  in  this  case,  after  the  credit  with  the  relieving 
officer  for  the  fraudulent  overcharge  any  further  step  on  the  part 
of  the  defendant  had  been  necessary  to  obtain  payment,  as  the 
making  out  of  a  further  account,  or  producing  the  vouchers  to  the 
board,  we  should  have  thought  that  the  obtaining  credit  in  account 
with  the  relieving  officer  would  not  have  been  sufficiently  proxi- 
mate to  the  obtaining  the  money.  But  on  the  statements  in  this 
case,  no  other  act  on  the  part  of  the  defendant  would  have  been 
required.  It  was  the  last  act  depending  upon  himself  towards  the 
payment  of  the  money,  and  therefore  it  ought  to  be  considered  as 
an  attempt.**  In  order,  therefore,  to  render  an  act  indictable  as  an 
attempt,  the  person  charged  must  have  proceeded  so  far  towards  the 
completion  of  the  offence,  that  the  very  next  act  to  be  done  by 
him  would  be  the  complete  offence.  This  is  a  reasonable  limita- 
tion of  the  doctrine,  for  otherwise  the  procuring  of  paint  with 
intent  to  paint  indecent  pictures  for  sale,  or  of  materials  for  a 
net  to  poach  with,  would  oe  indictable ;  and,  if  so  limited,  the 
doctrine  does  not  apply  to  the  present  case,  because  the  defen- 
dant must  have  done  several  other  acts  before  he  could  have  com- 
pleted the  offence  of  coining.  He  had  not  procured  some  of  the 
necessarv  materials.  [Wightman,  J. — But  the  dies  would  not  be 
applicable  to  any  other  purpose  than  that  of  making  the  coin.] 
Stdl  the  act  itself  is  indifferent,  they  may  be  used  for  a  lawful 

(e)  The  oonrt  said  in  R.  ▼.  SuUon : — "  Hera  the  intent  is  the  offence,  and  the  htmng 
in  his  custody  an  act  that  is  the  evidence  of  that  intent;"  and  the  only  part  of  that  dedskn 
which  was  oTerrnled  in  R,  y.  Heathy  was  the  Utter  part;  it  heing  coosidered  that  the  merely 
having  in  possession  was  not  an  act 
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purpose.     In  B.  v.  WilUams  (1  Den.  C.  C.  39),  upon  an  indict-        Bki. 
ment  for  attempting  to  poison,  it  was  held  not  enoagh  to  have      bombkts 

given  the  poison  to  a  third  person,  in  order  that  it  might  be        

administercKl  to  the  prosecutor.     [Cresswell,  J. — But  that  deci-        1855. 
don  turned  upon  the  language  of  the  particular  statute  creating  ^ig^f^^^^^o^,^ 
the    offence  of  attempting  to  poison.]      The  indictment  would  ProcmingdiM 
not  be  good  without  alleging  an  attempt  to  commit  the  felony ;  and    /^  moHi^ 
the  acta  alleged  and  proved  do  not  make  out  an  attempt.  M^  «»»• 

2.  The  finding  of  the  jury  disproves  the  offence  altogether, 
because  it  shows  that  the  defendant  had  no  intention  to  commit 
the  offence  of  coining  in  England.  The  statute  only  applies  to  a 
coining  in  England,  and  the  making  of  a  few  coins  here  by  way  of 
experiment  would  not  be  a  coining  within  the  statute.  The  statute 
is  directed  against  coining  for  the  purpose  of  circulation,  and  the 
ooiiiing  of  a  few  by  way  of  experiment  would  not  be  coining  for 
the  purpose  of  circulation.  [Jebyis,  C.  J. — The  statute  is  quite 
general,  and  is  intended  to  prevent  the  making  of  counterfeit 
coin  at  all.]  But  the  specimens  would  hardly  come  under  the 
designation  of  counterfeit  coin.  [Cbesswell,  J. — What  would 
they  be  then  if  not  counterfeit  coin  ?]  Merely  medals,  unless 
intended  for  circulation.  [Pabke,  B. — You  say  they  might  be 
made  as  specimens  for  a  gentleman's  cabinet]  Yes.  [Wight* 
MAN,  J. — I  should  pause  before  I  held  that  the  making  of  such 
ocnns  even  as  specimens  for  a  cabinet,  was  not  an  offence  within 
the  statute.]  The  court  cannot  take  judicial  cognizance  that  the 
coining  of  this  money  would  be  an  offence  in  Peru.  It  may  be  a 
perfectly  innocent  act  there,  and,  if  so,  can  the  mere  trial  of  the 
unplements  in  this  country  be  an  indictable  offence  ?  It  is  sub- 
mitted that  it  cannot,  and  that  the  conviction  is  wrong. 

BiiUesUm  (  Cockle  with  him),  for  the  prosecution,  was  not  called 
upon. 

Jebyis,  C.  J. — ^I  am  of  opinion  that  the  conviction  is  right. 
This  is  not)  as  was  the  case  in  JS.  v*  WilUams^  an  indictment  for  a 
statutable  attempt  to  commit  an  offence,  but  for  the  common  law 
misdemeanor  of  aoing  an  act  towards  the  commission  of  an  indict 
able  offence.  There  does  not  appear  to  have  been  any  direct 
attempt  to  coin,  and  if  this  had  oeen  a  chaige  of  a  statutable 
attempt  to  coin,  the  prosecution  would  have  failed ;  but  here  the 
indictment  is  founded  upon  the  criminal  intent  coupled  with  an 
act.  It  is  no  doubt  difficult,  if  not  impossible,  to  lay  down  any 
definite  rule,  as  to  what  is  such  an  act  done  in  pursuance  of  a 
criminal  intent,  as  constitutes  an  indictable  misdemeanor  ;  and  I 
will  not  attempt  to  draw  the  line ;  but  there  is  no  great  j)ractical 
difficulty  in  sayin?^  whether  any  particular  case  rails  within  or 
without  the  line.  In  this  case  I  entertain  no  doubt  that  it  falls 
within  it.  Merely  walking  towards  a  place  with  intention  to 
commit  a  murder  there,  would  not  be  indictable;  but  here  the 
prisoner's  intention  being  to  coin  half  dollars  of  Peru,  the  pro- 
curing of  the  dies  was  intimately  connected  with  that  intention; 
and  indeed  could  have  been  obtained  and  used  for  no  other  purpose. 
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Bbo.  Pabke^  B. — Between  acts  which  are  and  acts  which  are  not 

^  **  indictable^  as  bein^  coupled  with  a  criminal  intent»  the  line  of 

distinction  cannot  be  exactly  defined,  though  it  is  easy  to  tell 

1855.        whether  a  given  case  lies  on  one  side  of  the  line  or  the  other. 
j^^j/~~~^  I  agree  that  the  law  is  as  laid  down  in  ii.  y.  Eagleton^  and  that  to 
Procuring  dkt  Constitute  the  misdemeanor  the  act  done  must  be  proximate  to  the 
for  making    offencc  intended.  Merely  going  to  Birmingham  in  order  to  procure 
foreign  ooi^  ^\q^  jf  jj^  }j^  j^^^  procured  them,  would  not  have  been  any  act  suffi- 
ciently proximate  to  the  ofience;  but  I  think  the  act  of  procuring  the 
dies  to  be  made  was  sufficiently  proximate  to  the  ofience  of  coining. 
They  could  not  have  been  procured  for  any  lawful  purpose.    A 
distinct  attempt  to  coin  need  not  be  proved,  except  in  the  case  of 
statutable  attempts,  as  in  R.  v.  Williams,  which  stand  upon  a 
difierent  ground. 

WiGHTMAK,  J. — I  am  of  the  same  opinion.  It  cannot  be  said 
that  every  act  which  is  done  in  furtherance  of  an  intent  to  commit 
an  ofience  is  itself  indictable ;  nor  is  it  possible  to  define  very 
exactly  what  acts  are  so  indictable.  But  according  to  the  rule  laid 
down  in  JS.  v.  EagUton,  they  must  be  acts  connected  immediately 
with  the  ofience  intended  to  be  committed,  and  having  no  other 
object,  and  in  the  present  case  the  procuring  of  the  dies  appears  to 
me  to  fall  within  that  rule. 

C^ESSWELL,  J. — The  cases  of  procuring  coin  with  intent  to 
utter  them,  show  that  a  direct  attempt  to  commit  the  principal 
offence  is  not  necessary. 

WiLLES,  J. — I  expressed  my  opinion  upon  this  case  at  the  triaL 

Conviction  qffirmecL{d) 

(d)  See  ScofeleTt  case,  Cald.  397 ;  and  Beg,  v.  Higguu^  2  East,  5;  in  which  caae  (at 
p^  81),  Lawrence,  J.  said:  '*The  ofience  does  not  rest  in  mere  intention;  fior  in  soliciting  Dixon 
to  commit  the  felony,  the  defendant  did  an  act  towards  carrying  his  intent  into  czecatioii.  It 
is  an  endeayoor  or  attempt  to  commit  a  crime.  The  argument,  therefore,  for  the  defeodant 
must  go  the  length  of  showing  that  an  endeayonr  or  attempt  to  commit  a  felony  is  no  ofieooe, 
not  eren  a  misdemeanor,  if  the  felony  be  not  committed:  for  if  the  felony  had  been  committed 
by  the  servant,  the  defendant  himself  wonld  have  been  a  felon.  The  doctrine  laid  down  by 
Lvrd  Mansfield  in  /2.  t.  Scqfieldf  which  comprises  all  the  principles  of  the  former  dedaiflos^ 
entirely  goyems  the  present  case ;  that  so  long  as  an  act  rests  in  bare  intention,  it  is  not 
ponishable  by  our  laws ;  but  immediately  when  an  act  is  done,  the  law  judges  not  only  of  the 
act  done,  but  of  the  intent  with  which  it  is  done ;  and  if  accompanied  with  an  unlawftil  and 
malicious  intent,  though  the  act  itself  would  otherwise  haye  been  innocent,  the  intent  being 
criminal,  the  act  becomes  criminal  and  punishable.  That  case  is  ably  reported,  and  contains 
ererything  oonyincing  which  can  be  said  on  the  subject" 
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COURT  OF  CRIMINAL  APPEAL. 
November  24,  1855. 
re  Jervis,  C.  J.,  Parke,  B.,  Wightman,  Cbesswell,  and 

WiLLES,  J.) 

Reg.  o.  Abman.  (a) 

dement^Receipt  of  money  by  virtue  of  emphymetU — Question 

for  the  jury — Miidirection. 

'he  trial  of  an  indictment  against  a  person  employed  as  store- 
fr  and  clerk  under  the  governor  of  a  county  gaol  for  embezzlement^ 
peered  thai  although  it  was  no  part  of  his  regular  duty  to  receive 
ly,  yet  he  was  aUowed  by  the  justices  to  do  so  in  the  absence  of  the 
rnor  ;  and  it  was  objected  on  his  behalf  thai  he  had  not  received 
umey  by  virtue  of  his  employmeniy  and  that  thai  was  a  question 
kejury. 

hai  a  was  a  question  for  the  jury  ;  and  the  judge  having  directed 
ury  that  if  Uiey  believed  that  the  prisoner  received  the  money^  he 
-eceive  it  by  virtue  of  his  employment^  the  conviction  was  wrong. 

the  Quarter  Sessions  for  the  Borough  of  Bedford,  holden 
on  the  29th  day  of  June,  1855,  before  the  Recorder, 
am  Annan  was  indicted  for  embezzling  the  several  sums  of 
,  \6s.  9d,  and  10s.,  the  moneys  of  the  justices  of  the  county 
Iford. 

prisoner  was  employed  in  the  service  of  the  prosecutors 
Kobert  Evan  Roberts,  the  governor  of  the  county  gaol,  as 
3eper  and  clerk  of  the  prison,  and  on  his  appointment  written 
^ions,  of  which  a  copy  is  annexed,  were  delivered  to  him. 

prisoner  was  from  time  to  time  informed  by  the  trades 

i;or  of  the  sale  of  goods  manufactured  in  the  prison,  and  it 

B  duty  to  enter  an  account  of  these  in  the  day-book,  and  to 

)at  bills  of  parcels  and  receipts  for  the  purchasers. 

^vemor  usuaUy  received  the  payments  made  by  customers 

ih  goods ;  but  sometimes  in  his  absence  the  prisoner  received 

and  when  he  did  so  the  course  of  business  was  that  he 

f  on  the  same  day,  enter  the  receipt  thereof  in  the  day- 

ind  should  hand  over  to  the  governor  the  amount  so  received. 

proved  also  by  two  of  the  prosecutors  that  they  had  them- 

made  payments  to  the  prisoner  for  goods  manufactured  in 

.ol,  and  that  it  was  in  their  knowledge  that  he  received 

fh)m  customers  for  goods  so  manufactured. 

(a)  Reported  by  A  BtiTLESTOir,  Esq.,  Btrrister^at-Law. 
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Kto.  It  was  objected  by  the  counsel  for  the  prisoner  that  he  had  not 

ji^^^      received  the  moneys  by  virtue  of  his  employment,  and  that  it  was 

'     a  question  for  the  jury  to  decide  whether  he  had  so  received  them 

1855.       or  not.     The  Recorder  told  the  jury  that  under  these  circum- 

EmbezzUmoit  stances  if  they  were  satisfied  that  the  prisoner  had  received  the 

—Receipt  2y    moucys,  he  was  of  opinion  that  he  received  them  by  virtue  of  his 

•w*^  9f     employment.     The  jury  having  found  that  he  did  so  receive  them, 

*"^'*^''"'*^    the  Recorder  told  them  that  the  only  question  then  left  was  whether 

he  embezzled  them. 

The  jury  found  the  prisoner  guilty. 

Whereupon  judgment  was  postponed^  and  the  prisoner  was 
discharged  on  bail  to  appear  at  the  next  Epiphany  Sessions  for 
the  borough. 

The  opmion  of  the  judges  is  asked  whether  the  Recorder  ought 
not  to  have  left  it  to  the  iury  to  say  whether  or  not  the  prisoner 
had  received  the  moneys  by  virtue  of  his  employment 

Instructions  to  Storekeeper  and  Clerk. 

To  enter  upon  his  duties  at  unlocking  in  the  momii^.  To 
superintend  the  cleaning  of  the  offices^  and  to  consider  himself 
responsible  for  everything  therein.  He  is  not  to  allow  subordinate 
officers  to  interfere  nor  meddle  with  any  of  the  books,  nor  must  he 
permit  them  to  congregate  or  gossip  in  the  office. 

Meals,  8fc. — He  must  go  to  breakfast  at  forty-five  minutes  past 
seven,  return  at  thirty  minutes  past  eight,  a.m.  Dinner  at  twelve, 
return  at  one,  p.m.,  except  on  Tuesdays  (V.  J.  Meetings^  on  those 
days,  if  the  meetings  are  not  over  before  one  o'clock,  ids  dinner 
must  be  brought  to  uie  prison. 

Duties. — He  will  take  his  turn  at  the  front  gates  in  night  duty,  in 
common  with  the  gate  and  assistant  porter,  except  the  week  pre- 
ceding and  during  the  assizes  and  sessions,  and  at  other  tiroes  should 
the  governor  require  his  services.  When  not  on  night  duty,  his 
duties  will  cease  at  seven,  p.m.  When  on  night  duty,  the  same 
time  allowed  him  for  tea  as  to  the  other  officers.  He  will  have 
a  Sunday  off  duty  in  common  with  the  other  officers. 

Office. — To  check  the  daily  state  books  daily.  To  take  the  utmost 
care  of  the  commitments  and  other  documents  in  the  office.  To 
endorse  and  deposit  them  in  their  proper  place.  To  post  the  pro- 
vision books  and  prison  registers  up  every  day.  To  collect  the  invoices 
for  the  weekly  meeting  on  Tuesday.  The  requisition  list  to  be 
prepared.  The  accounts  from  the  various  cash  books  to  be  pre- 
pared and  laid  before  the  governor  for  signature  every  Monday 
evening.     The  stock  book  to  be  regularly  posted  up. 

Stores. — The  storekeeper  alone  will  be  held  responsible  to  the 
governor  for  the  safe  keeping  and  proper  distribution  of  the  stores 
m  his  charge,  to  enter  all  articles  received  and  issued  in  the  books 
supplied  for  that  purpose,  stating  from  whom  received  and  to  what 
department  of  the  prison  issued.  He  must  also  see  that  the  articles 
supplied  are  according  to  sample;  any  departure  therefrom  he  must 
at  once  communicate  to  the  governor. 
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The  general  issue  of  stores  for  the  ensuing  week  to  be  issued       Beo. 
every  Friday  evening  at  four  o'clock,  and  only  those  articles  are  to     j^j^i,^ 

be  issued  which  are  applied  for  and  entered  in  the  requisition  book^        ' 

which  the  storekeeper  will  lay  before  the  governor  for  his  inspection.        1855. 

Prisoners'  names  to  be  entered  in  *'  Kegister  Description  Book,"  ^,,,5^^,^^ 
"  Sentence  Book,"  and  *'  Diary, "  if  a  fine,  in  '^  Fine  Book ; "  also  ^Receipt  hy 
the  commitments  laid  before  governor  every  evening,  endorsed      virtue  0/ 
with  the  usual  particulars ;  every  Friday  make  out  list  of  discharge    *"9»'^^y*»^'- 
prisoners  for  the  ensuing  week*   •'  Borough  prisoners  "  to  be  entered 
ma**  Borough  Prisoners'  Book."    Punishment  by  governor  to  be 
entered  every  week  for  V.  J.  meeting. 

Government  Convicts. — Prepare  weekly  return  of  convicts  every 
Saturday,  also  "monthly  return"  first  of  every  month,  to  be 
forwarded  to  Director  of  Convict  Prisons. 

Sessions. 

Manufactory. — The  outstanding  accounts  to  be  made  and  sent 
out  previous  to  eveir  Quarter  Sessions. 

BUb. — Forms  to  be  sent  to  parties  supplying  goods  previous  to 
each  Session. 

Sessions. — Black  list  for  assize  and  sessions,  calendars  to  be  pre- 
pared for,  &c.>  in  the  usual  form. 

Stationtry — Check  off  all  articles  supplied,  as  stated  in  the 
contracts  for  stationery. 
ISth  Feb.  1854. 

Jhzer,  for  prisoner.-*-The  written  instructions  approved  by  the 
Secretary  of  otate  pursuant  to  4  Geo.  4,  c.  64,  r^ulated  the  prisoner's 
duties;  and  he  could  not  receive  money  by  virtue  of  his  employment. 
[Jebyxb^  C.  J. — ^Bat  he  was,  in  fact,  employed  to  receive  money 
80fiiefli]iie&  That  seems  not  to  have  been  disputed.  The  objeo- 
tioii  was  that,  in  point  of  law,  he  could  not  be  so  employed.]  All 
that  was  admittea  was  the  receipt  of  the  money,  and  the  chairman 
was  requested  to  ask  the  jury,  whether  it  was  received  by  virtue  of 
his  employment ;  instead  of  which,  he  told  them  that,  in  point  of 
law,  it  was  so  reodved. 

Pearse,  in  support  of  the  conviction. — The  fair  understanding 
of  the  ehurman^s  direction  is,  that  if  they  believed  the  evidence  of 
the  ptactice,  that  would  justify  them  in  finding  that  the  money  was 
leoeiyed  by  virtue  of  the  employment;  and  that,  therefore,  in 
Bobetance  tiie  question  was  left  to  the  jury. 

Js&YiSy  C.  J . — ^The  case  does  not  so  state  it.  The  chairman 
ong^t  to  have  asked  the  question,  whether  the  money  was  received 
by  virtue  <^  the  employment ;  but  it  appears  quite  clearly  that  he 
did  not. 

Paskb,  B. — He  should  have  explained  to  the  jury,  that  there 
might  have  been  an  employment  by  the  justices,  independently  of 
the  statutory  regulations;  and  then  asked  them  whether  there 
was  sadli  an  emjuoyment,  and  whether  the  money  was  received  by 
virtue  of  it. 

The  other  judges  concurring,      •  Conviction  reversed. 
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COURT  OP  CRIMINAL  APPEAL. 

November  24,  1855. 

(Before  Jebyis,  C.  J.,  Parke,  B.,  Wightman,  Cresswell,  and 

WiLLES,  JJ.) 

Reo.  v.  Stubbs  and  Others,  (a) 

Evidence — Corroboration  of  accomplices. 

The  rule  which  requires  the  evidence  of  an  accomplice  to  be  corroborated 
is  one  of  practice  only,  and  althoftgh  it  is  the  practice  of  the  judges  to 
advise  juries  to  disregard  the  evidence  of  such  witnesses^  so  far  as  it 
implicates  any  prisoners  against  whom  there  is  no  other  evidence^  yet  a 
different  direction  is  not  incorrect  in  point  of  law  ;  and  where  a  chair* 
man  of  quarter  sessions  told  the  jury  that  corroboration  of  the  accom* 
plice  as  to  two  out  of  three  persons  charged  was  sufficient^  though  his 
evidence  as  to  the  Uiird  person  should  be  viewed  with  more  suspicion^  a 
conviction  of  all  three  was  affirmed. 

AT  the  Oeneral  Quarter  Session  of  the  peace  for  the  county  of 
Durham,  held  at  Durham  on  the  2nd  day  of  July,  1855, 
before  Rowland  Burdon,  Esq.,  chairman,  Francis  Stubbs,  Newton 
Wardle,  William  Waithman,  and  John  Thornton,  were  indicted 
for  stealing  and  receiving,  knowing  it  to  be  stolen,  a  quantity  of 
copper  or  yellow  metal,  the  property  of  Edward  Bailey. 

The  evidence,  so  far  as  it  went  to  implicate  Stubbs,  was  as  follows : 
— Joseph  Bailes,  Joseph  Robson,  and  John  Robson,  three  accom- 
plices in  the  robbery,  swore  to  the  copper  having  been  taken  from 
the  possession  of  the  prosecutor  on  the  nights  of  Thursday,  Friday, 
and  Saturday,  the  24th,  25th,  and  26th  days  of  May,  in  the  year 
of  our  Lord,  1855. 

They  swore  that  Stubbs  was  present  on  the  last  of  these  takings 
only,  and  that  he  assisted  in  carrying  the  copper  to  a  place  of 
deposit  in  the  Hendon  Banks,  on  Sunderland  Moor,  near  the  town 
of  Sunderland,  and  that  he  assisted  in  carrying  some  of  it  from  the 
place  aforesaid,  and  in  selling  it  at  one  Storeys,  a  marine  store 
dealer  in  Sunderland,  and  shared  in  the  money  that  was  produced 
by  such  sale.  Storeys  was  called  and  swore  that  Wardle,  Waith- 
man and  Joseph  Robson  were  the  parties  who  brought  the  copper 

(a)  Reported  by  A.  Bitilmtox,  Esq.,  BarriBter-at-Law^ 
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Bbo. 

9, 


to  his  premises  and  sold  it,  and  no  further  evidence  was  adduced 

as  a^mst  Stubbs,  but  the  accomplices  were  corroborated  in  other      ^ubbs. 

particulars  in  regard  to  the  other  prisoners.  

At  the  conclusion  of  the  case  for  the  prosecution,  the  counsel        ^^^ 
for  the  prisoner  Stubbs,  after  calling  the  attention  of  the  chairman    svidence  of 
to  several  cases,  asked  him  to  direct  the  jury  that  the  evidence  of  aecompiicet-— 
the  accomplices  in  respect  of  the  prisoner  Stubbs  was  not  corrobo-  (^orroborauoi^ 
rated,  and  that  it  ought  to  have  been  corroborated  as  to  each 
prisoner  individually ;  whereas  it  was  only  corroborated  as  to  two 
of  the  four  prisonera,  Stubbs  not  being  one  of  the  two.     After 
hearing  the  counsel  for  the  prosecution,  the  chairman  directed  the 
jory  that  it  was  not  necessary  that  the  accomplices  should  be  cor- 
roborated as  to  each  individual  prisoner  being  connected  with  the 
crime  charged ;  that  their  being  corroborated  as  to  material  factS| 
tending  to  show  that  Wardle  and  Waithman  were  connected  with 
the  robbery,  was  sufficient  as  to  the  whole  case.    But  that  the 
jury  should  look  with  more  suspicion  at  the  evidence  in  Stubbs* 
case,  where  there  was  no  corroboration,  than  in  the  cases  of  Wardle 
and  Waithman,  where  there  was  corroboration,  but  that  it  was  a 
qaesticm  for  the  jury.     The  jury  found  all  the  prisoners  guilty. 
Stubbs  was  sentenced  to  twelve  months  imprisonment  and  hard 
labour* 

Hie  question  for  the  Court  of  Criminal  Appeal  is,  whether  the 
direction  of  the  chairman  was  right  ? 

Gray,  appeared  for  the  prosecution,  but  no  counsel  for  the 
prisoner. 

Jebyis,  C.  J. — Although  we  may  regret  the  result  which  has 
followed  in  this  case  from  departing  from  the  usual  practice,  we 
cannot  interfere,  for  it  is  not  a  rule  of  law  that  an  accomplice  must 
be  confirmed.  In  point  of  law  the  judge  is  bound  to  tell  the 
jury  that  they  may  nnd  a  verdict  of  guilty  upon  the  unconfirmed 
testimony  of  an  accomplice  ;  but  the  usual  course  is  to  advise  them 
not  to  do  so.  The  object  of  so  advising  the  jury  is,  that  they  may 
thereby  be  assisted  in  getting  at  the  truth  ;  but  if  it  were  necessary 
that  the  accomplice  should  be  corroborated  in  every  particular,  his  evi- 
dence would  be  rendered  entirely  unnecessary.  When  the  accomplice 
speaks  to  three  persons  as  having  been  engaged  in  committing  an 
offence,  and  is  confirmed  as  to  the  identity  of  two  only,  it  is  my 
practice,  and  I  think  it  is  the  proper  course,  to  tell  the  jury  that, 
though  they  may  act  as  to  all  three  on  this  evidence,  yet  they  will 
do  well  not  to  act  upon  it  as  to  the  third  man,  with  respect  to 
whom  there  is  no  confirmation  ;  because  nothing  is  easier  for  the 
accomplice  than  to  speak  the  truth  as  to  two,  and  put  the  third 
man  into  his  own  place.  The  jury,  however,  may,  if  they  choose 
to  do  so,  give  credit  to  the  accomplice  and  act  upon  his  evidence, 
tbooeh  not  confirmed;  but  they  generally  yield  to  the  advice 
which  the  judge  ofiers  them.  The  usual  and  proper  practice  has 
not  been  followed  in  this  case,  but  we  cannot,  on  that  account, 
hold  the  conviction  bad  in  point  of  law. 

Parke,  B* — -*My  ex[>erience  as  a  judge  extends  over  more  than 
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a  quarter  of  a  century,  and  I  have  uniformly  directed  the  jury  in 
Stubbs.      respect  of  the  unsupported  testimony  of  an  accomplice,  in  the 

manner  pointed  out  by  the  Lord  Chief  Justice.     I  have  told  the 

'^^^       jury  that  they  may  act  on  such  unsupported  testimony,  if  they 
Eridenee  of   cau  bring  their  minds  to  place  reliance  on  it,  but  I  have  adrised 
aeampHet^  them,  and  juries   have   generally  acted   on   the   advice,   not  to 
CvrrD6oniii<M.  g^ j  ^  prisoner  guilty,  unless  his  testimony  was  corroborated,  both 
as  to  the  transaction  itself,  and  also  as  to  the  identity  of  the 
person  charged.     The  judges  have  not  been  quite  agreed  as  to 
the  degree  of  corroboration  which  ought  to  be  required ;  but  as 
an  accomplice  necessarily  knows  all  the  facts  of  the  case,  and  upon 
the  question  of  identity  his  evidence  does  not  receive  any  con- 
firmation irom  its  consistency  with   those  facts,  I  have  always 
advised  the  jury  to  require  confirmation  as  to  that  veiy  point  of 
identity ;  and  I  do  not  recollect  any  instance  of  their  acting  against 
that  advice.     The  chairman  has  not  followed  the  practice,  but  that 
is  for  the  Secretary  of  State. 

WiGHTMAK,  J. — There  has  certainly  been  some  diveraty  of 
practice  upon  this  subject,  as  appears  (rem  the  note  (b)  to  2  Starkie 
(Law  of  Evidence,  tit.  "Accomplice,**  p.  13),  where  A  v.  Jones 
(2  Camp.  133),  K  v.  Dawber  (3  Stark.  34),  and  other  cases,  are 
cited  as  instances  in  which  it  has  been  held,  that  where  several 
are  jointly  tried,  and  there  is  confirmation  only  as  to  some,  others 
may  be  convicted  as  to  whom  there  is  no  confirmation.  But  the 
question  is  one  for  the  juiy.  If  they  can  conscientioudy  rely 
upon  the  testimony  of  an  accomplice,  though  not  confirmed,  there 
is  no  rule  of  law  which  prohibits  them  from  doing  so ;  and  con- 
firmation can  only  mean  some  independent  evidence  supporting 
a  part  of  the  accomplice's  statement,  not  the  wb<de  of  it. 


(H)  The  loQomn;  obserraHons  are  extracted  froa  tliat  note:  **  But  then  the  qneetkn 
is  MIT  disHoctioB  to  be  made  as  to  tbe  nature  of  the  ciimaiBtaiKes*  in  respect  of  vhich 
finni^ioo  is  Rijaired — b  it  sofficiait  that  tbe  aocompliee  be  ccnfirmed  simplr  as  to  the  eorftu 
Midi,  or  are  some  confinnatorr  cumimstances  cssntbl  as  to  tbe  idemiitg  of  tke  oJHsmder  t 
Tlie  object  of  reqwrui^  eonfinnatorr  endoDce  most  dthcr  be  to  create  s«ch  a  defise  of 
eonSdnce  in  the  anecntr  of  the  acooapUce,  as  to  reader  him  gmtrmOg  crtdSkh  ercn  as  to 
statements  in  respect  of  which  he  is  not  coofinned,  or  to  exdode  the  probability  of  ha  attemptiof 
to  deceire  in  the  ^i  fiicahi  trmrnBoeiiom  vhich  he  details.  If  the  latter  be  the  tnie  principle^ 
some  cocfirvatkn  as  to  the  agencr  of  the  accused  should  seem  to  be  essential ;  far  where  thcrt 
are  no  area— tancss  indepeDdcntlT  of  the  teatinwwT  of  the  accomplice  to  implirate  the  mhmuI, 
the  connctioo  mnst  nscemarilj  rest  on  the  credibUitj  of  the  vitness.  From  the  kuig«B|ce  of 
the  jodges  on  the  subject,  and  particaLulT  that  of  Thompson,  C.J.  (in  the  ease  5t  IL  r. 
Smmikm^  York  Tiiak.  lS19y  p^  16)»  it  shoold  seem  that  cootiraatioa  as  to  the  drcnBtaaem 
of  the  odcncet,  wUhont  anj  as  to  the  iimtkjf  of  C4c  mftrnder^  is  fafficient :  provided,  of  eoone^ 
the  jQXj  be  iodoced  to  pre  credit  to  sach  a  vitness^  Tbe  same  iaflarence  mar,  it  seems,  bs 
drawn  from  those  cases  where  it  has  been  held,  that  where  wreral  are  jointij  tried,  and  there 
is  confirmation  onlj  as  to  some,  olbcis  mar  be  conTicted  as  to  whom  there  is  no  confirmation. 
See  12:  ▼.  Jones,  S  Camp.  133;  and  12:  V.  jDteier,  3  Stark.  34;  and  the  point  is  stated 
to  hare  been  expreadr  deciied  in  Birietfs  Oaae,  Rassw  &  Kr.  25A.  It  mnst»  howrrer,  be 
ndnuttcd,  that  even  awmmiitg  that  it  is  svCdcnt  to  confirm  br  crcamstanem  the  |!cxMnl 
CTC^bOitT  of  the  accumpfice,  ret  that  mere  confirmation  as  to  the  cxrcnmstaBcn  of  the 
oftnee,  thonfh  it  mi^  show  tlie  accmacr  of  the  accomp&e s  renoiUectian.  asnallj  adbfds  a 
rerr  impericct  test  of  his  jeaceriry.  Tbe  ordinarj  motire  te  decciTe,  bj  which  an  accomplke 
woald  be  inflaeooed,  b  the  hope  of  sarxog  himselC  and  it  mar  be  a  mend,  who  pnrtkipated  in 
tbe  offmce.  bj  tbe  ccnnction  of  an  innocent  person,  and  tbe  temptatian  is  to 
•s  to  the  dicnmttanms  ef  tbe  Bftn»>  hnt  mnretf  as  to  tbe  actnts  wbs  <^smwittad  it.* 
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Cresswell,  J. — 1  have  always  adopted  in  practice  the  rule       ?«o. 
mentioned  by  my  brother  Parke,  and  upon  this  ground,  that  an      stubbs. 

accomplice  is  a  man  who  can  have  no  difficulty  as  to  the  circura-        

stances  of  the  case,  and  whose  knowledge  of  those  circumstances        1855. 
therefore  tends  in  no  degree  to  show  that  his  statement  is  correct    ^^      ^/. 
as  to  the  persons  who  committed  the  offence.  accomplicei— 

WlLLES,  J.— The   statute    11    &    12    Vict.  C.  78,    provides   that  Corroboration. 

questions  of  law  may  be  reserved  for  the  consideration  of  this  . 
court.     The  question  reserved  in  this  case  is  one  of  practice  only, 
and  not  one  of  law. 

Conviction  affirmed. 


COURT  OF  CRIMINAL  APPEAL. 

November  24^  1855. 

(Before  Jbryis,  CJ.,  Parkb,  B.,  Wightman,  Cresswell,  and 

WiLLES,   JJ.) 

Reg.  v.  Smith,  (a) 

Shooting  with  intent  to  murder — Mistake  as  to  the  person  shot  at. 

If  A.  intending  to  murder  B,  shoots  at  and  wounds  C,  supposing  him 
to  be  B.y  he  is  guilty  of  wounding  C  with  intent  to  murder  him ;  for  he 
intends  to  kill  the  person  at  whom  he  shoots. 

THE  following  case  was  reserved  by  Crompton,  J : — 
The  prisoner  was  convicted  before  me  at  the  Winchester 
Summer  Assizes,   1855,  on   an  indictment  charing  him   with 
wounding  William  Taylor,  with  intent  to  murder  him. 

On  the  night  in  question  the  prisoner  was  posted  as  a  sentry  at 
Parkharst,  and  the  prosecutor,  Taylor,  was  posted  as  a  sentry  at  a 
neighbouring  post. 

The  prisoner  intended  to  murder  one  Malony,  and  supposing 
Taylor  to  be  Malony  shot  at  and  wounded  Taylor. 

The  jury  found  that  the  prisoner  intended  to  murder  Malony, 
not  knowing  that  the  party  he  shot  at  was  Taylor,  but  supposing 
him  to  be  Malony ;  .and  the  jury  found  that  he  intended  to  murder 
the  individual  he  shot  at,  supposing  him  to  be  Malony. 

I  directed  sentence  of  death  to  be  recorded,  reserving  the 
question  whether  the  prisoner  could  be  properly  convicted,  on 

(«)  Reported  by  A.  Bittlbstom,  Esq.,  Barrister-aULaw. 

E  2 
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^■®'       this  state  of  facts,  of  woundinff  Taylor,  with  intent  to  murder  him. 
SioTH       See  Rex  v.  HoUy  {b)  7  C.  &  I*.  518;   see  also  Reg.  v.  Ryan,  (c) 

'      2  Moo.  &  Rob.  213. 

^^^^'  The  case  was  not  argued  by  counsel  on  either  side. 

Shooting  at  om     Jekyis,  C.  J.-*The  conviction  is  quite  right,  and  must  be 
penon  m     affirmed. 

"^J^JJ^^        Pabkb,  B. — The  prisoner  mistook  the  person ;  but  there  is  no 
Itumt  to  hUL  doubt  that  he  intended  to  kill  the  man  at  whom  he  shot,  and  that 
was  Taylor. 

The  other  judges  concurring. 

Conviction  cffirmedL 

(&)  Rea  T.  HolU  Indictment  for  shooting  at  H.  with  intent  to  mnrder  H.  Eyidence, 
that  the  priflooer  intending  to  kill  L.  shot  at  H.  roiatab'ng  him  for  L.  Littledale,  J.,  aaked 
the  jniy  whether  the  prisoner  intended  to  kill  H.,  telling  them  that  the  law  inferred  that  a 
person  intended  to  do  that  which  was  the  immediate  and  necessary  offset  of  his  own  act 
The  joiy  foand  that  the  prisoner  did  not  intend  to  iojnre  H^  and  the  jndge  directed  an 
aoqnittaL 

(e)  Reg.  t.  Byan.  Indictment  for  causing  poison  to  he  taken  bj  A.  B.  with  intent  to  mnrder 
A  B.  Evidence,  that  the  poison,  thongh  acddentallj  taken  bj  A  B.,  was  intended  for 
C.  D.  Verdict — Guilty.  Parke,  B.,  afterwards  said  that  he  had  spoken  to  Alderson,  B.,  on 
the  snbject,  and  they  both  doubted  whether  the  Terdict  could  be  supported,  the  aTerment  of 
intention  not  being  proved  as  laid.  In  R.  ▼.  Lewis^  6  Car.  &  P.  161,  a  conviction  under 
similar  drcumstances  had  taken  place,  but  he  questioned  the  propriety  of  that  decision ;  and 
nnder  1  Vict  c  85,  s.  2,  it  was  sufficient  to  allege  the  act  done  **  with  intent  to  conamii 
nrarder^  generally.  But  as  the  intention  was  described  with  particularity  ^  to  murder  A.  B.*' 
that  intention,  in  his  opinion,  ought  to  be  proved.  He  therefore  directed  a  fresh  indictment 
to  be  sent  up  laying  the  intent  to  '*  oommit  murder,**  under  which  the  prisoner  waa  oonTictei 
and  transported  for  life. 
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COURT  OF  CRIMINAL  APPEAL. 

November  24,  1855. 

(Before  JbbyiSj  C.J.,  Parke,  B.,  Wightman,  CBBSSWELLy  and 

WiLLES,  JJ.) 

Reo.  v.  Jabyis.  (a) 

Putesnon  of  caunterfeU  coin — Evidence  of  gmUy  knowledge^  and 

intention  to  utter, 

Tke  mere  possession  of  a  large  quantity  of  pieces  of  counterfeit  coin^  of 
ike  same  date  and  nuike,  each  being  wrapped  up  in  a  separate  piece  of 
poper^  ajffords  evidence  for  the  jury  both  of  guilty  knowledge,  and  of 
an  intention  to  utter, 

THIS  case  was  reserved  by  Isaac  Spooner,  Esq.^  Deputy  Re- 
corder of  the  borough  of  Birmingham.  The  prisoner  William 
JarriB,  was  tried  before  me,  the  Deputy  Recorder  of  the  borough 
of  Birmingham,  at  the  General  Quarter  Sessions  of  the  Peace, 
holden  for  the  said  borough  on  the  26th  day  of  June,  1855,  upon 
an  indictment  charging  him  with  having  in  his  possession  on  the 
10th  day  of  June,  1855,  a  number  of  pieces  of  false  and  counter- 
feit coin,  to  wit,  thirteen  pieces  of  false  and  counterfeit  coin 
resembling  and  apparently  intended  to  resemble  and  pass  for  thir- 
teen pieces  of  the  Queen's  current  silver  coin  called  half-crowns ; 
and  fourteen  pieces  of  false  and  counterfeit  coin  resembling  and 
apparently  intended  to  resemble  and  pass  for  fourteen  pieces  of  the 
Queen*s  current  silver  coin  called  shillings,  knowing  the  same  to 
be  false  and  counterfeit,  and  with  intent  to  utter  and  put  off  the 
same.  The  prisoner  was  apprehended  at  twelve  o'clock  at  night 
in  a  lodging-house  at  Birmingham  by  a  policeman,  who  searched 
him  and  found  upon  him  in  different  pockets  of  his  dress,  four 
counterfeit  crowns,  all  electro-plated,  of  the  same  date  and  the 
fiame  mould,  each  crown  being  wrapped  in  a  separate  piece  of  paper ; 
tlurteen  counterfeit  half-crowns,  all  electro-plated,  of  the  same  date^ 
two  of  the  same  mould,  each  half-crown  being  wrapped  in  a 
separate  piece  of  paper;  and  fourteen  counterfeit  shillings,  all 
electro-plated,  of  the  same  date,  and  the  same  mould,  each  shilling 
being  wrapped  in  a  separate  piece  of  paper;  and  four  shillings  good 

(a)  Reported  by  A.  Bittleston,  Esq.,  BarrisUr-at-Law. 
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Bbo.        money.     On  his  apprehension,   and  at  the   police   station,   the 
Jarv         prisoner  said  that  they,  meaning  the  counterfeit  coin,  had  been 
given  him   while  gambling,   and   he   did   not   know   they    were 


1855.       counterfeit. 
„       r    -       Upon  these  facts,  it  was  contended  for  the  prisoner,  that  on  the 

Possession  of     ,  ^  ^  ,  ',  /.-r^t.  i?v  ^»tmi       a  g%  a  rt 

eounter/eU  com  truc  Construction  of  the  act  of  Parliament,  the  2  Will.  4,  c.  34,  s.  8, 
■^Evidence  of  under  which  the  indictment  was  framed,  there  was  no  evidence  to 
mtent  to  lUter.  g^  ^.^  ^.j^^  j^j^  ^^^^  ^j^g  prisoner  knew  the  coin  to  be  false  or  coun- 
terfeit, or  that  he  intended  to  utter  and  put  off  the  same.  And  a 
decision  of  Mr.  Justice  Maule  at  the  Warwick  Summer  Assizes, 
1854,  on  an  indictment  charging  a  like  offence  under  the  same 
statute  against  the  same  prisoner^  was  cited  and  relied  on. 

But  on  the  facts  proved  before  them,  I  told  the  jury  that  I 
thought  there  was  evidence  to  go  to  them,  that  the  prisoner  had 
the  coin  in  his  possession  knowing  the  same  to  be  false  and 
counterfeit^  and  with  intent  to  utter  and  put  off  the  same^  but  that 
they  must  be  fully  satisfied  on  these  points  before  they  could  find 
the  prisoner  guilty. 

The  jury  found  the  prisoner  guilty  of  the  misdemeanor,  and  I 
sentenced  him  to  three  years  imprisonment  in  the  gaol  at  Birming- 
ham, as  he  was  well  known  as  a  notorious  utterer  and  putter  off  of 
false  coin.  I  request  the  opinion  of  the  judges  whether  the  facts 
above  stated  justify  the  conviction  of  the  prisoner  in  point  of  law. 

The  case  was  not  argued  by  counsel  on  either  side. 

Jebvis,  C.  J. — I  am  of  opinion  that  the  conviction  must  be 
affirmed.  We  cannot  be  guided  by  a  supposed  decision  of  my 
brother  Maule^  which  is  not  reported,  and  about  which  we  really 
know  nothing.  Upon  the  facts  stated  in  this  case  I  have  no  doubt 
that  there  was  eviaence  for  the  jury  ;  and  the  question  was  pro- 
perly  left  to  them.  The  jury  here  found  that  the  prisoner  did 
know  the  coins  to  be  false  and  intended  to  utter  them  ;  and  I  agree 
with  them  in  that  verdict.  The  prisoner  is  found  in  possession  of 
four  spurious  crown  pieces  of  the  same  date  and  mould;  thir- 
teen spurious  half-crowns  of  the  same  date;  and  fourteen 
spurious  shillings  of  the  same  date  and  mould,  all  wrapped  in 
separate  pieces  of  paper^  to  prevent  them  from  rubbing  against  one 
another.  How  could  he  have  them  without  knowing  that  they 
were  false?  and  for  what  purpose  could  he  have  them  but  to  utter 
them? 

Parke,  B. — I  am  of  the  same  opinion.  If  my  brother  Maule 
did  decide  as  is  suggested  in  the  case,  that  decision  cannot  be  sus- 
tained. It  is  contrary  to  several  authorities,  and  especially  R.  y. 
Fuller  ^R.  &  Ry.  308),  which  are  cited  in  1  Russ.,  on  Crimes^  p.  48, 
where  it  is  correctly  stated  that  the  having  a  large  quantity  of 
counterfeit  coin  in  possession  under  suspicious  circumstances,  and 
unaccounted  for,  appears  to  have  been  considered  as  evidence  of 
having  procured  it  with  intent  to  utter  it  as  good.  Here  the  sus- 
picious circumstances  were  abundantly  sufficient  to  warrant  the 
jury  in  finding  the  prisoner  guilty,  and  the  conviction,  therefore, 
must  be  affirmed. 
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Cresswell,  J. — There  is  the  additional  circumstaDce  that  the        ^*®- 
sparioQS  coins  were  found  in  different  pockets  of  his  dress,  if  any-      jar^ 

thing  more  were  necessary  than  the  large  quantity  and  the  wrap-        

ping  up  of  each  piece.  i^^^* 

WiGHTMAN,  J.,  and  Willbs,  J.,  concurred;  Po«JZ^  of 

Conviction  affirmecL  eounter/eU  coin 


Efridenetof 
mtmitouUer, 


COURT  OF  CRIMINAL  APPEAL. 
January  19,  1856. 

(Before  Pollock,  C.B.,  Alderson,  B.,  Coleridge,  Williams, 

and  Willes,  JJ.) 

Reg.  t?.  Austen  and  Another,  (a) 

Evidence'^AdmissibiUty  of  deposition — Foreign  witness  absent  abroad, 

Vjpon  a  trial  for  felony  it  is  no  ground  for  receiving  in  evidence  a  deposit 
turn  taken  before  the  committing  magistrate  that  the  witness  is   a 
foreigner  and  absent  in  a  foreign  country. 

THE  following  case  was  reserved  by  Mr.  Bodkin. 
Joseph  Austen  and  John   Turner  were  tried  before  me, 
acting  as  Assistant-Judge  at  a  sessions  for  the  County  of  Middlesex 
on  the  14th  day  of  August,  1855,  for  stealing  various  articles,  the 
property  of  William  Doodt. 

The  charge  was  fully  established  against  them ;  they  were  found 
guilty,  and  sentenced  to  penal  servitude  for  six  years. 

They  were  ordered  to  remain  in  prison,  but  the  execution  of 
the  judgment  was  respited  until  the  opinion  of  the  Criminal  Court 
of  Appeal  could  be  obtained  upon  the  following  facts : 

W  illiam  Doodt  not  being  in  attendance  to  prove  that  the  stolen 
property  was  rightly  stated  to  belong  to  him,  it  was  proposed  to 
read  hb  deposition  taken  before  the  committing  magistrate  as 
evidence  of  that  fact. 

The  deposition  had  been  duly  taken  in  the  presence  of  the  pri- 
soners, who  had  the  opportunity  of  cross-examination,  and  it  was 
satisfiEustorily  proved  that  William  Doodt  was  not  absent  with  any 
mtention  of  defeating  justice,  but  that  being  a  foreigner,  serving 
on  board  a  foreign  vessel  at  the  time  the  property  was  stolen,  he 
had,  since  the  committal  of  the  prisoners,  returned  to  his  own 

(a)  Reported  bj  A.  Bittlbston,  Esq.|  Barrister-at-Lair. 
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^^^'        country,  and  at  the  time  of  the  trial  was  residing  in  a  foreign 

Austen  and  kingdom.     It  was  contended,  that  although  this  cause  of  absence 

Akothes.     was  not  within  the  provisions  of  the  1 1  &  12  Vict,  c  42,  s.  17,  the 

j~*        above  facts  made  the  deposition  receivable  independently  of  that 

'       statute,  and  considering  it  desirable  to  have  the  point  settled,  I 

Evidence—    received  the  evidence.    I  have  now  to  submit  to  the  Justices  of 
^^I^JJ'^JI^  either  Bench  and  Barons  of  the  Exchequer  whether  such  reception 

a6road.        WaS  right 

This  case  was  first  argued  on  the  24th  November,  before  Jervis, 
C.J.,  Parke,  B.,  Wightman,  J.,  Cresswell,  J.,  and  Willes,  J.,  bat 
the  argument  was  not  then  concluded,  and  the  case  was  now 
re-argued  by  the  same  counseL  The  substance  of  both  arguments 
is  embodied  in  the  following  report. 

Metcalfe^  for  the  prisoner. — The  deposition  was  inadmissible ;  for 
there  was  no  evidence  that  the  witness  was  either  dead  or  so  ill  as 
not  to  be  able  to  travel ;  and  those  are  the  only  c.ases  in  which  the 
statute  11  &  12  Vict,  c  42,  s.  17,  provides  for  the  admission  of  the 
deposition. 

Parke,  B. — The  statute  mentions  those  two  cases,  but  it  does 
not  necessarily  exclude  all  others,  (b) 

Metcalfe. — It  is  reasonable  to  suppose  that  the  Legislature  in- 
tended to  exclude  all  others  by  mentioning  only  two.  But  even 
before  the  statute  of  11  &  12  Vict.  c42,  the  deposition  would  not 
have  been  receivable  under  the  circumstances  nere  stated.  It  is 
no  more  than  a  case  of  temporary  absence,  which  might  be  a 
ground  for  postponing  the  trial,  but  is  no  ground  for  receiving  the 
deposition  in  evidence. 

Crompton,  J. — It  has  been  held  that  the  deposition  of  a 
witness  who  had  gone  to  sea  since  his  examination  could  not  be 
received. 

Metcalfe. — In  R.  v.  Hagan  (8  Car.  &  P.  167);  where,  however, 
it  was  received  by  consent.  And  in  R.  v.  Savage  (5  Car.  &  P.  143^ 
where  the  prosecutrix  was  so  near  her  confinement  as  to  be  unable 
to  travel,  her  deposition  was  tendered  in  evidence ;  and  1  Hale, 
586,  and  Kelyng,  55,  were  cited;  but  Patteson,  J.,  said,  *'  That 
has  been  doubted  by  Mr.  Starkie  (2  Stark.  Evid.  276),  and  I  think 
the  evidence  is  not  admissible."  Therefore,  neither  at  common  law 
nor  under  the  statute  was  the  deposition  in  this  case  admissible, 
and  the  conviction  must  be  reversed. 

Caarteriy  for  the  prosecution. — This  deposition  was  admissible 
upon  the  principles  of  the  common  law,  and  the  statute  1 1  &  12 
Vict.  c.  42,  s.  17,  does  not  render  inadmissible  any  deposition  which 
was  previously  admissible.  At  common  law  it  was  laid  down  in 
an  Anonymous  case  in  Godbolt,  326,  that  the  deposition  of  a  witness 
in  an  EngUsh  court,  in  a  cause  betwixt  the  same  parties,  may  be 
read  to  the  jury,  ^'so  as  the  party  make  oath  that  he  did  his 

(6)  See  /^  ▼.  Scaife,  20  L.  J.  229,  M.  C. ;  where  it  was  held  that  since  the  statute,  the 
deposition  would  be  admissible  if  the  witness  was  keptawaj  by  the  procorement  of  the  prisoner, 
bat  that  it  was  not  admissible  merely  on  the  ground  that  the  witness  after  diligent  search 
ooold  not  be  found. 
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endeavoar  to  find  his  witness,  but  that  he  could  not  see  him  nor       B>o- 
hear  of  him ;"  and  that  is  cited  as  law  in  1  Stark.  Evid.  265,  and  j^jj^^  ^^jtd 
I  Taylor  on  Evidence,  s.  349 ;  but  Taylor  adds,  that  **  in  criminal    Ahothbh. 

proceedings  it  would  seem  that  a  similar  latitude  is  not  allowable,"       

referring  to  Lord  Marletfs  case  (Kel.  55 ;  6  How.  Sta.  TrL  771.)       1!!!' 
However,  the  rules  of  evidence  are  the  same  in  civil  and  in  criminal    Evidenee^ 
cases.     (Per  Abbott,  J.,  in  R.  v.  WaUon,  2  Stark.  R.  155.)  '^''^'''^'^SlSu 

Pollock,  C.B. — The  general  rules  are  the  same,  but  there  are  ^"^^'^Xwd!^ 
pttTticular  exceptions.     The  examination  of  a  prisoner  would  not 
be  admissible  against  him  in  a  criminal  case,  unless,  in  the  mode  of 
taking  it,  the  statutory  requisites  were  complied  with ;  but  in  a 
civil  case  it  would. 

Ciiarten. — The  authorities,  however,  are  not  confined  to  civil 
cases,  for  even  in  criminal  cases  Lord  Hale  (1  Hale,  305 ;  2  Hale, 
52)  lays  it  down  that  the  deposition,  may  be  given  in  evidence  if 
the  witness  is  prevented  from  attending  by  sickness,  or  is  unable 
to  travel    (He  also  referred  to  1  Chitt.  Cr.  Law,  586.) 

Williams,  J. — But  Mr.  Greaves,  in  his  edition  of  Russell  on 
Criines  (voL  2,  p.  889),  considers  that  not  to  be  law,  and  refers 
to  R.  V.  Savage  (5  Car.  &  P.  143),  and  R.  v.  Osbom  (7  Car.  &  P. 
799),  as  well  as  to  the  observations  of  Mr.  Starkie :  (2  Stark.  Evid« 
276.) 

Caarten. — The  older  authorities,  however,  certainly  support  the 
propositidn ;  and  in  Lord  Altham  v.  The  Earl  of  Anglesey  (Gilb.  Eq. 
Gas.  16 ;  Rep.  temp.  Holt,  736),  it  was  held  that  where  the  witness 
resides  in  a  place  beyond  the  jurisdiction  of  the  court  his  deposi- 
tion may  be  read.  It  seems,  therefore,  that  at  common  law  the 
deposition  was  admissible  in  all  these  cases  :  the  death  of  the  wit- 
ness, his  permanent  or  even  his  temporary  illness,  his  absence 
beyond  the  jurisdiction,  and  his  being  kept  away  by  the  procure- 
ment of  the  prisoner. 

Pollock,  C.  B. — It  would  be  contrary  to  the  inveterate  prac- 
tice of  manv  years  growth  to  receive  a  deposition  merely  on  the 
ground  of  the  absence  of  the  witness  from  any  cause  which  might 
be  merely  temporary.     If  the  witness  is  dead  the  case  is  clear. 

Aldebson,  B. — Or  kept  away  by  the  prisoner,  or  permanently 
insane. 

Williams,  J. — Or,  as  is  said  in  Russell  on  Crimes,  p.  889,  *^  If 
there  be  a  permanent  inability  to  attend;  as,  if  the  witness  be  so  ill 
that  there  is  no  probability  that  he  will  ever  be  able  to  attend." 

Caarieru — If  a  witness  is  absent  in  a  foreign  country  he  is  dead 
for  all  purposes  of  evidence,  just  as  in  Godbolt,  326,  it  is  said,  '*  If 
a  party  cannot  find  a  witness,  then  he  is,  as  it  were,  dead  unto 
lam." 

Aldebson,  B. — Then  if  a  witness  is  absent  in  Scotland  or  Ire- 
land he  is  to  be  considered  dead  in  law  ? 

Caarteru — If  an  attesting  witness  was  resident  in  Ireland  his 
handwriting  might  be  proved  as  if  he  were  dead,  (c) 

(e)  HodmU  t.  Fcrwum^  1  Stark.  90,  per  Lord  Ellenborough ;  Doe  ?.  Ca^ptrkmi  9  Car.  & 
Ml2,  porAUenoOyB. 


1856. 
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Bbo.  Alderson,  B. — Is  there  any  case  in  which  inability  to  attend 

AnsTRT  AND  **  ^^®  moment  of  the  trial  has  been  held  sufficient  to  let  in  the 

Anotubb.     deposition  ?    In  this  case,  for  all  that  appears,  the  witness  may  be 

in  Calais,  and  if  any  efforts  had  been  made  to  obtain  his  attendance 

they  might  have  been  successfuL 

Evidence—        CcLarten. — It  is  found  that  he  was  not  absent  with  any  intent  to 
DepotUumof  defeat  j  US ticc. 

"•"^JJ^j^^  Alderson,  R — That  renders  it  more  probable  that  his  attend- 
ance might  have  been  secured  if  proper  exertions  had  been  made. 
The  only  ground  in  this  case  is,  that  the  witness  was  not  subject  to 
the  process  of  subpoena ;  but  that  is  not  enough.  In  Boyle  y. 
Wiseman  (24  L.J.  160,  Exch.)  it  was  never  suggested  that  that 
alone  would  be  sufficient  to  let  in  secondary  evidence. 

Caarten. — ^In  B.  v.  Hagan  it  certainly  was  done  by  consent,  but 
if  it  had  been  considered  contrary  to  any  stict  rule  of  law  it  would 
not  have  been  permitted  even  with  consent ;  and  in  Buller*8  Nisi 
Prius,  242,  it  is  said,  *^  If  the  witnesses  examined  on  a  coroner's 
inquest  be  dead  or  beyond  sea  their  depositions  may  be  read." 

Coleridge,  J. — In  B.  v.  Hagan  the  judge  ruled  that  without 
consent  it  could  not  be  done,  but  that  with  consent  it  might ;  and 
there  the  prisoner  was  allowed  to  give  in  evidence  the  deposition 
of  the  witness  because  the  Crown  consented. 

Caarten. — The  question  is  one  of  considerable  importance,  as  the 
ends  of  justice  may  often  be  defeated  if  under  such  circumstances 
a  deposition  cannot  be  read. 

Pollock,  C.  B. — The  more  important  the  question  the  more 
insuperable  is  the  objection  which  arises  from  the  inveterate  prac- 
tice of  not  receiving  depositions  under  such  circumstances. 

Caarten. — The  principle  upon  which  the  admissibility  of  a  depo- 
sition in  anv  case  rests  is,  that  the  party  produces  the  best  evidence 
of  which  the  case  is  capable,  and  that  principle  applies  to  the 
present  instance.  Where  the  witness  is  out  of  the  jurisdiction  of 
the  court,  those  who  require  his  evidence  are  not  responsible  for 
his  absence,  and  they  may  supply  the  evidence  in  tne  best  way 
they  can. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  deposition  was 
inadmissible.  The  statute  points  out  two  cases  in  which  the  de- 
position may  be  received,  and  this  is  not  either  of  them.  It  is 
impossible  by  any  forced  construction  to  bring  this  case  within 
the  statute.  Independently  of  the  statute,  the  reception  of  the 
deposition  was  contrary  to  the  inveterate  practice  of  the  judges,  and 
that  practice  confirmed  by  at  least  one  decided  case. 

AxDERSON,  B.,  concurred. 

Coleridge,  J. — I  wish  not  to  be  understood  as  expressing  an 
opinion,  that  the  statute  limits  the  admissibility  of  depositions  to 
the  two  cases  there  mentioned.  There  may  be  several  others  in 
which,  according  to  the  old  rule  of  the  common  law,  the  deposition 
may  be  receivable ;  but  in  this  case  the  facts  take  the  case  out  of 
the  rule  altogether.  It  is  not  even  shown  that  the  attendance  of 
the  witness  might  not  easily  have  been  obtained.   On  the  contrary. 
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it  is  quite  consistent  with  the  statement  in  this  case,  that  the        ^^' 
witness  may  have  been  no  further  off  than  in  Scotland^just  on  the  AusTEicAin) 
other  side  of  the  border,  within  hail,  and  quite  ready  to  come,  if    Another. 
called.  -- — 

Williams,  J.  concurred.  ' 

WiLLES,  J. — At  common  law,  the  practice  of  admitting  deposi-  Evidence— 
tions  in  the  absence  of  the  witnesses  seems  to  have  been  very  exten-  i>fpoeiti€n  rf 
rively  exercised ;  and  I  think,  therefore,  that  it  is  necessary  to  look  abroad. 
for  some  broader  ground  than  has  been  suggested  for  the  decbion  of 
this  case.  The  distinction  appears  to  me  to  be  this — between  the 
cases  in  which  the  deposition  is  taken  for  the  purpose  of  being  used 
in  evidence  on  the  trial,  if  the  witness  is  absent ;  and  the  cases  in 
which  it  is  taken  in  the  course  of  a  preliminary  investigation,  in 
order  only  to  ascertain  whether  the  case  ought  to  be  submitted  to 
further  judicial  inquiry.  In  the  former  case  much  greater  latitude 
is  allowed  than  in  the  latter  ;  but  in  the  latter,  the  deposition  is 
not  receivable  in  evidence  if  there  is  any  possibility  of  procuring 
the  oral  testimony.  That  reconciles  all  the  cases.  If  the  witness 
is  dead  or  permanently  disabled  from  attending  it  is  admissible 
even  at  common  law ;  out,  in  the  present  case,  there  are  no  facts 
which  bring  it  within  the  rule  of  the  common  law  or  the  words  of 
the  statute. 

Alderson,  B. — I  must  say,  that,  in  my  opinion,  the  rule  as  to 
the  admissibility  of  depositions  in  lieu  of  the  oral  testimony  of  the 
witnesses  ought  to  be  carefully  and  rigidly  limited ;  for  the  same 
rule  which  is  laid  down  as  to  depositions  taken  by  magistrates  when 
the  accused  is  present,  and  has  the  opportunity  of  cross-examination, 
will  Apply  also  to  depositions  taken  by  coroners  in  the  absence  of 
the  accused.  1  doubt  much  whether  the  practice  ought  not  to  be 
strictly  confined  to  the  cases  specified  in  the  statute. 

Conviction  quashed. 
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COUKT  OF  CRIMINAL  APPEAL. 
January  26^  1856. 

(Before  Pollock,  C.  B.,  Martin,  B.,  Coleridge,  Cresswell, 

and  Williams,  JJ.) 

Beg.  v.  John  Moah.  (a) 

Embezzlement  by  receiver  of  taxet — Stat.  2  WiU.  4,  c.  4 — Evidence — 

General  deficiency  in  accounts. 

Upon  the  trial  of  an  indictment  under  2  Will.  4,  c.  4,  «.  1,  charging  that 
A.J  being  entrusted  by  virtue  of  his  employment  in  the  public  service 
with  the  receipt  and  custody  of  certain  money,  the  property  of  the 
Crown,  did  fraudulently  and  feloniously  apply  the  same  to  his  own 
use^  it  was  proved  that  A.,  being  a  receiver  of  taxes,  had  hept  in  his 
own  hands  a  balance  very  much  exceeding  that  which  he  was  allowed 
to  retain  ;  and  upon  being  ashed  whether  he  was  prepared  to  pay  over 
that  balance  or  any  part  of  it,  he  replied  that  he  was  not.  He  was 
then  reminded  that  there  uku  a  balance  of  excise  duties  alone  of  about 
300/.  standing  against  him  from  the  previous  Monday,  which  was  a 
receipt  day  at  a  particular  place  in  his  district.  He  then  produced 
255/L,  and  said  that  was  all  he  had  in  the  world  ;  and  that  the  rest  he 
had  spent  in  an  unfbrtuncUe  speculation  : 

Held,  that  upon  these  facts  there  was  evidence  of  the  receipt  of  a 
particular  sum  of  300/.  by  virtue  of  his  employment,  and  of  a  mis- 
application  by  him  of  a  part  of  it ;  and  that  in  this  case^  therefore^  the 
conviction  was  right,  even  if  evidence  of  a  general  deficiency  on  a 
balance  of  accounts  would  not  alone  have  supported  such  an  indict" 
ment. 

QucerCy  whether  evidence  of  a  general  deficiency  on  a  balance  of  accounts 
is  sufficient  to  sustain  an  ordinary  indictment  for  embezzlement  under 
7^8  Geo.  4,  c.  29,  s.  47. 

rjlHE  following  case  waa  reserved  by  Cress  well,  J. : — 
A  The  prisoner  was  tried  before  me  at  the  last  Chester  Gaol 
Delivery,  on  an  indictment  which  contained  two  counts.  The 
second,  upon  which  alone  he  was  found  guilty,  was  as  follows: 
'^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  the  said  John  Moah  afterwards,  and  within  six  calen- 
dar months  from  the  time  of  committing  the  said  offence  in  the  first 
count  of  this  indictment  mentioned,  to  wit,  on  the  13th  day  of 

(a)  Beported  by  A.  Bittusston,  Eaq.,  Barrister-at-Law. 
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September,  in  the  year  aforesud,  being  then  employed  in  the  public       Reg. 
service  of  our  Lady  the  Queen,  and  entrusted  by  virtue  of  such  ^' 

employment  with  the  receipt  and  custody  of  money,  the  property        

of  our  Lady  the  Queen,  did  by  virtue  of  his  said  employment,  and        1856. 
whilst  he  was  so  employed  as  aforesaid,  receive  and  have  in  his   r._i~Z-<M|* 
possession,  and  was  entrusted  with  certain  money,  the  property  of  — ^rtdence— 
our  said  Lady  the  Queen,  to  wit,  to  the  amount  of  five  tnousand      Gmend 
pounds,  for  and  on  account  of  the  public  service  of  our  Lady  the    *^^^^*^*g'** 
Queen,  and  the  said  money  then  fraudulently  and  feloniously  did 
apply  to  his  own  use  and  benefit.     And  so  the  jurors  aforesaid, 
upon  their  oath  aforesud,  do  say  that  the  said  John  Moah,  in 
manner  and  form  aforesaid,  the  said  last-mentioned  money,  being 
the  property  of  our  Lady  the  Queen,  from  our  Lady  the  Queen 
feloniously  did  steal,  take,  and  carr^  away  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of 
cor  Lady  the  Queen  her  Crown  and  dignity." 

It  was  proved  that  the  prisoner  had  for  several  years  been  an 

officer  of  receipt' of  inland  revenue  for  the  Chester  district.  In  that 

capacity  he  received  income  tax,  land,  and  assessed  taxes,  and  duties 

of  excise.    On  each  of  these  accounts,  he  was  allowed  by  the  Board 

of  Inland  Revenue  to  retain  in  his  hands  a  balance  of  one  hundred 

pounds  to  meet  contingent  expenses.     There  were  two  inspectors 

of  taxes  for  different  portions  of  the  prisoner's  district,  and  it  was 

his  duty  to  send  them  returns  showing  the  amounts  received  and 

remitted  by  him,  and  the  balance  remaining  in  his  hands.  According 

to  tlie  accounts  so  rendered  by  the  prisoner  in  the  months  of  July 

uid  August,  1855,  the  balance  remaining  in  his  hands  under  each 

head  much  exceeded  what  he  was  allowed  to  retain,  and  in  the 

month  of  September  the  balance,  in  the  whole,  amounted  to  more 

than  five  thousand  pounds.  On  the  13th  of  that  month,  the  general 

surveyor  of  inland  revenue  came  to  Chester,  and  after  examining 

the  revenue  accounts,  had  an  interview  with  him,  and  produced  to 

him  a  statement  extracted  from  his  own  accounts,  making  the 

balance  in  his  hands  five  thousand  two  hundred  and  fourteen 

pounds  and  a  fraction.     He  said  he  knew  the  balance  was  about 

that  sum,  as  he  had  gone  through  the  accounts  a  few  days  before. 

The  surveyor  then  asked  him  if  he  was  prepared  to  hand  over  that 

balance  or  any  part  of  it   He  said  he  was  not.   The  surveyor  then 

reminded  him  tnat  there  was  a  balance  of  excise  duties  alone  of 

about  three  hundred  pounds  standing  against  him  from  the  previous 

Monday,  which  was  a  receipt  day  at  Tarporley.   The  prisoner  then 

took  out  two  hundred  and  fifty-  five  pounds  in  Bank  of  England  notee^ 

a  cheque  for  twenty-five  pounds  eight  shillings  and  fourpence,  and 

a  money  order  of  fourteen  shillings,  and  said  that  was  all  the  money 

he  had  in  the  world.  The  surveyor  asked  him  what  he  had  done  witn 

all  the  rest,  he  said  he  had  spent  it  in  an  unfortunate  speculation. 

On  behalf  of  the  prisoner  it  was  objected  that,  inasmuch  as  no 
evidence  was  given  on  behalf  of  the  Crown  of  the  receipt  and  mis- 
application of  any  particular  sum,  he  could  not  be  convicted  under 
the  2  Will.  4,  c.  4. 


MOAH. 
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rbo.  I  would  not,  on  that  ground,  direct  an  acquittal,  but  left  the 

^;^       case  to  the  jury,  who  found  the  prisoner  guilty  of  the  offence 
alleged  in  the  second  count,  and  I  have  now  to  request  the  opinion 
1856.        of  this  court  as  to  the  sufficiency  of  the  evidence  to  sustain  the 

^-— -^  conviction. 

—Evidause—      '^^^  prisoner  in  the  mean  time  remains  in  custody. 
Gmend  Ballontine  {Giffard  with  him)  for  the  prisoner. — The  second 

^^feiw^r^w  count  of  this  indictment  is  framed  upon  the  words  of  the  stat. 
2  Will.  4,  c.  4,  s.  1  (6),  which  differ  slightly  from  the  words  of 
stat.  7  &  8  Greo.  4,  c  29,  s.  47,  which  is  the  general  act  against 
embezzlement;  but  the  difference  was  intr<3uced  probaDly  to 
meet  the  difficulty  arising  from  the  cases  in  which  it  had  been 
held,  that  there  must  be  a  denial  of  the  recdpt  of  the  money,  or 
some  false  account,  in  order  to  constitute  embezzlement.  The 
present  case,  however,  may  be  treated  for  the  purpose  of  this 
argument  as  an  ordinary  case  of  embezzlement.  Now,  in  all 
cases  of  embezzlement,  the  real  offence  charged  is  larceny,  and 
the  effect  of  the  statute  only  is  to  get  rid  of  the  necessity  of 
proving  one  of  the  ingredients  essential  to  larceny  at  common  law, 
viz.  that  the  property  had  come  into  the  hands  or  the  master;  with 
that  exception,  the  servant  must  be  shown  to  have  stolen  his 
master's  money  or  goods  in  the  same  way  as  upon  an  indictment 
for  larceny;  and,  indeed,  the  statutes  and  the  indictment  describe 
the  offence  as  larceny.  But  larceny  can  only  be  committed  in 
respect  of  something  tangible,  some  chattel  which  is  capable  of 
being  *'  taken  and  carried  away."  No  man  can  steal  that  which 
is  merely  imaginary,  a  mental  result  from  a  certain  combination 
of  figures ;  and  upon  that  ground  the  present  conviction  cannot . 
be  sustained.  The  evidence  shows  a  general  deficiency  in  the 
prisoner's  accounts,  that  is  to  say,  he  has  received,  at  various  times, 
sums  amounting  to  a  certain  aggregate  sum;  and  he  has  duly 
accounted  for  part  only  of  that  aggregate  sum.  That  result  is 
arrived  at  by  a  calculation;  but  it  is  not  represented  by  any 
tangible  thing  which  can  be  the  subject  of  larceny. 

Coleridge,  J. — You  do  not  mean  that  the  misapplication  of 
any  particular  coin  need  be  shown. 

BaUantine. — I  should  contend  that  that  was  necessary,  but  for 
the  special  statutory  provisions  which  have  dispensed  with  that 
necessity :  (7  &  8  Geo.  4,  c.  29,  s.  48 ;  2  Will.  4,  c.  4,  s.  3  (c),  and 
14  &  15  Vict  c.  100,  s.  18.) 

(&)  2  Will.  4,  c.  4,  s.  1 :  ^  If  any  person  employed  in  the  public  seirice  of  Hia  Majesty, 
and  entmsted  by  virtne  of  such  employment  with  the  receipt,  cnstody,  management,  or  oontn4» 
of  any  chattel,  money,  or  valoable  security,  shall  embezzle  the  same  or  any  part  thereof,  or  in 
any  manner  frandnlently  apply  or  dispose  of  the  same  or  any  part  thereof,  to  his  own  nse  or 
benefit,  or  for  any  purpose  whatsoever,  except  for  the  public  ser%'ice,  every  such  offender  shall 
be  deemed  to  have  stolen  the  same,  and  shall  in  England  and  Ireland  be  deemed  guilty  <^ 
felony,  and  in  Scotland  of  a  high  crime  and  offence ;  and  on  being  thereof  convicted  in  due  form 
of  law,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported  beyond  the  seas  for  any 
term  not  exceeding  font  teen  years,  nor  less  than  seven  years,  or  to  be  imprisoned,"  &c 

(c)  Sect  3:  **  That  it  shall  be  lawful  to  charge  in  the  indictment  to  be  preferred  against 
any  offender  under  this  act,  and  to  proceed  against  him  for  any  number  of  distinct  acts  <^ 
embezzlement  or  fraudulent  application  or  disposition  as  aforesaid,  not  exceeding  three,  which 
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Coleridge,  J. — Then  it  is  found  in  this  case  that  the  surveyor       ^^- 
reminded  him  that  there  was  a  balance  of  excise  duties  alone  of      moah. 

about  ZOOL  standing  against  him  from  the  previous  Monday,  which        

was  a  receipt  day  at  Tarporley.    Then  the  prisoner  produced  2552L,        ]^* 
and  said  that  was  all  he  had  in  the  world.     Does  not  that  show  EmbezzUmmu 
that  at  all  events  some  part  of  a  sum  of  300/.,  received  on  a  given  —Evidence— 
day,  had  been  misapplied  by  him?  s^^ai' 

Ballantine. — The  oalance  of  300/.  would  consist  of  numerous      a^^2^ 
items  received  from  different  people ;  and  the  prisoner  was  always     ^^' 
entitled  to  retain  100/.  to  meet  contingent  expenses.     It  is  there- 
fore impossible,  upon  this  evidence,  to  point  out  any  particular 
sum  of  money  received  by  the  prisoner  and  embezzled. 

Pollock,  C.  B. — ^You  say,  then,  that  if  a  servant  is  entitled  to 
ke^  in  hand  \h  out  of  20/,  which  he  receives  for  his  master,  he 
may  steal  the  whole  with  impunity. 

BaOantme. — Not  if  the  transaction  can  be  traced;  but  where 
the  only  evidence  is  a  general  deficiency  in  the  accounts,  it  is 
impoesible  to  point  to  any  particular  transaction  of  receipt  and 
misapplication.  If  evidence  of  a  general  deficiency  were  held  to 
be  sufficient,  the  prisoner  would  be  indirectly  deprived  of  certain 
rights  which  the  law  gives  him.  In  the  first  place,  he  would  have 
great  difficulty  in  making  out  a  plea  of  autrefois  convict  or  acquit. 
Suppose  a  man  to  be  indicted  for  embezzling  a  larger  sum  of 
money,  and  to  be  convicted  upon  evidence  of  a  general  deficiency 
to  that  amount;  and  to  be  afterwards  indicted  for  embezzling 
several  particular  sums  of  smaller  amount,  what  means  would  he 
have  of  identifying  those  sums  with  any  portion  of  the  amount, 
which  was  the  subject  of  the  former  charge  ? 

Pollock,  C.  B. — He  would  plead,  generally,  that  he  had  been 
before  convicted  of  the  same  offence;  and  upon  the  trial,  I  do 
not  see  that  there  would  be  any  difficulty  in  showing  that  it  was 
the  same  offence;  because  the  general  balance  upon  the  whole 
account  must  necessarily  include  all  the  particular  items. 

BaUantine^ — Suppose  the  second  indictment  alleged  the  em- 
bezzlement of  a  particular  cheque,  how  could  he  show  that  he 
had  been  before  convicted  of  embezzling  that?  It  may  be 
that  everything  is  included  in  the  general  balance;  but  then 
the  indictment  is  not  for  embezzling  a  general  balance,  but  for 
embezzling  certain  sums  of  money  received  b^  virtue  of  the 
employment.     The  evidence  of  a  general  deficiency  is  used  to 

may  have  been  committed  bj  him  within  the  spece  of  six  calendar  months  from  the  firat  to  the 
last  of  evcfa  acta ;  and  in  every  anch  indictment,  where  the  offence  shall  relate  to  any  money  or 
asy  valuable  secarity,  it  shall  be  sufficient  to  allege  the  embeszlement  or  frandulent  application 
or  diapoeitioo  to  he  of  money,  without  specifying  any  particular  coin  or  Taluable  security;  and 
soeb  allegation,  so  far  as  it  regards  the  disposition  of  the  property,  shall  be  sostained,  if  the 
flfleodcr  aball  be  prured  to  have  embeasled  any  amount,  although  the  particular  species  of  coin 
or  valnable  aecori^,  of  which  such  amount  was  composed,  shall  not  be  proved,  or  if  he  shall  be 
profed  to  haTe  onbezzled  any  piece  of  coin  or  any  valuable  security  or  any  portion  of  the  value 
thereof,  altboagb  aoch  piece  of  coin  or  valuable  security  may  have  been  delivered  to  him  in  order 
that  aooM  pert  of  the  valne  thereof,  should  be  returned  to  the  party  delivering  the  same, 
tad  altboii^  such  pert  shall  have  been  returned  accordingly." 
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^^^'       support  the  allegation  of  embezzling  particular  sums ;  and  there  can 
MoAH.       ^  °^  conviction^  unless  the  prisoner  is  found  guilty  of  embezzling 

some  particular  portions  of  the  general  balance.     That  being  so,  it 

1856.       would  in  very  many  cases  be  impossible  to  prove  tliat  the  prisoner 

Embegziement   ^^^  already  been  convicted  of  embezzling  the  very  same  sums. 

-^Evidence--      PoLLOCK,  C.  B. — This  is  a  Statutory  offence ;  and  the  statute 

d^a^'     ^y>  *^**  ^^  *  person  does  certain  things  he  shall  be  deemed  to 

a^^^^    have  stolen.    That  may  not  be  a  convenient  method  of  legislation ; 

but  the  question  here  is  whether  the  prisoner  has  done  those 

things.     And  has  he  not,  if  there  is  a  general  deficiency  in  his 

accounts  ? 

Coleridge,  J. — Sect  3  of  2  Will.  4,  c.  4,  provides  that  the 
form  of  indictment  may  be  general,  alleging  merely  the  fraudulent 
application  of  money,  and  that  it  shall  be  supported  by  proof  thkt 
the  offender  has  embezzled  any  amount,  although  the  particular 
species  of  coin,  or  valuable  security,  of  which  that  amount  was 
composed,  should  not  be  proved,  or  by  proof  of  his  having  embezzled 
any  coin  or  security,  or  '^  any  portion  of  the  value  thereof,^  although 
a  portion  of  the  value  shoula  have  been  returnable,  and  returned 
to  the  party  from  whom  the  coin  or  security  was  received. 

Williams,  J. — Does  not  that  mean  that  if  he  received  5*.,  and 
had  to  return  one  to  the  customer ;  and  then  embezzled  the  Am.^  or 
any  part  of  it,  he  should  be  guilty  ? 

Ballantine, — It  has  no  further  operation  than  that.  But  there 
is  another  difficulty  in  the  way  of  this  conviction,  which  is  this, 
that  the  general  deficiency  may  represent  any  indefinite  number 
of  distinct  embezzlements ;  and  the  law  will  not  permit  a  man  to 
be  put  upon  his  trial  for  a  vast  number  of  different  offences  at  the 
same  time. 

Pollock,  C.  B. — I  am  not  aware  that  there  is  any  rule  of  law 
against  it;  but  it  is  no  doubt  the  practice  of  the  judges  not  to 
permit  a  prisoner  to  be  embarrassed  in  his  defence  by  a  multiplicity 
of  charges,  and  in  such  cases  to  require  the  prosecution  to  elect. 

Ballantine. — And  that  practice  has  so  far  been  recognised  and 
acted  upon  by  the  Legislature,  that  special  provision  has  been 
iiAde  for  including  in  one  indictment  "  any  number  of  distinct 
acts  of  embezzlement,  not  exceeding  three,  which  may  have  been 
committed  by  him  against  the  same  master  within  the  space 
of  six  calendar  months  from  the  first  to  the  last  of  such  acts." 
(7  &  8  Geo.  4,  c  29,  s.  48.)  There  is  a  similar  provision  in  s.  3 
of  2  Will.  4,  c  4;  and  now  as  to  larceny  also  in  14  &  15  Vict 
c  100,  s.  16.  But  notwithstanding  these  provisions,  if  a  charge 
of  embezzlement  may  be  proved  by  evidence  merely  of  a  general 
deficiency,  it  is  impossible  to  say  how  many  distinct  acts  of 
embezzlement  may  be  involved  in  the  charge. 

Williams,  J. — That  assumes  that  the  receipt  of  the  sum  is  the 
offence. 

Ballantine, — Not  that  the  receipt  is  the  offence,  but  that  the 
receipt  of  a  particular  sum  and  the  misappr6priation  of  that  sum 
constitute  the  offence. 
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tmoEy  J. — Suppose,  then,  that  the  prisoner  receives  varioas  Rbo. 

iionej  from  many  different  persons^  and  puts  them  alto*  *'• 

a  bag,  without  any  means  of  afterwards  distinguishing  ^^' 

ou  say,  that  if  he  takes  out  less  than  the  whole^  he  can-  isse. 

evicted  ?  «juir" 

tine. — Yes.     It  would,  in  that  case,  be  impossible  to  say  fH^^^H^ 

ticular  sum  or  sums  received  by  virtue  of  his  employment  General 

nbezzled.  deieiefKym 

WELL,  J. — But  suppose  he  had  received  various  sums  from 
people  amounting  to  five  thousand  pounds,  and  he  paid 
)  into  his  banker's,  together  with  five  thousand  pounds  of 
Qoney,  and  afterwards  drew  out  the  whole  by  one  cheque, 
ed  it  to  his  own  use. 

tine. — There  would  be  evidence  for  the  jury  in  that  case 
mpt  and  embezzlement  of  a  particular  sum. 
WELL,  J. — How  is  that  different  from  this  case,  where 
ler  says,  I  know  that  the  balance  is  about  five  thousand 
nd  I  have  misappropriated  it  ? 

time* — The  difference  is,  that,  in  this  case,  the  total  receipts 
larger  than  the  amount  of  defalcation,  and  there  is  no  evi- 
ilicable  to  any  particular  sum.  The  authorities  upon  this 
*e  few  and  not  satisfactory.  It  has  been  supposed  that  R.  v. 
Moa  C.  C.  447)  is  an  authority  for  the  position  that  an  in- 
fer embezzlement  may  be  supported  by  proof  of  a  general 
r  of  moneys  that  ought  to  be  forthcoming,  without  showing 
cnlar  sum  received  and  not  accounted  for;  but  there  was 
ce  of  opinion  amongst  the  judges  upon  that  case,  and  the 
1  was  ultimately  amrmed  by  a  majority  of  one  onlv.  It 
Iso  that  it  was  decided  not  upon  the  general  principle,  but 
special  facts  of  the  particular  case.  Mr.  J  ustice  Allan 
sentencing  the  prisoner  said,  that  the  judges  were  of 
tiat  there  was  evidence  for  the  jury  of  his  having  received 
oneys  on  a  particular  day :  (7  Car.  &  P.  635.)  [Cress- 
— The  case  reserved,  however,  expressly  states  that  par- 
oneys  could  not  be  ascertained.]  At  all  events,  R»  v.  Grove 
een  generally  acted  upon  since. 

WELL,  J. — In  R.  V.  Lambert  (2  Cox  Crim.  Cas.  309),  it 
I  upon  by  ray  brother  Erie. 

tine.— In  R.  v.  Uayd  Janes  (8  Car.  &  P.  288),  Alderson,  B. 
it  was  not  sufficient  to  prove  a  general  deficiency,  and  he 
at  the  decision  in  R.  v.  Chrove  turned  upon  the  special 
Dces  of  that  case.  Again,  in  R.  v.  Chapman  ( 1  Car.  &  K. 
iliams,  J.  laid  down  the  same  rule.  There  a  clerk,  whose 
to  receive  moneys,  make  payments,  and  pay  over  balances, 
a  his  book  a  sum  of  thirty-five  pounds  as  paid,  when,  in 
id  only  paid  twenty-five  pounds,  so  that  the  balance  which 
rer  to  his  master  was  ten  pounds  less  than  it  ought  to 
u  But  the  learned  judge  asked  the  counsel  for  the  pro- 
vhether  he  could  show  ^^  any  precise  sum  received  by  the 
ya  account  of  his  master,  and  the  whole  or  part  of  that 
11.  F 
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SMk        very  sum  appropriated  by  him  to  bis  own  iiBes ;  **  and  upon  being 
^^j^       told  that  there  was  no  evidence  of  that  kind,  he  added;    **in 

'       the  absence  of  such  evidence,  I  think  that  the  prosecution  cannot 

1S56.        be  sustained ; "  and  he  directed  an  acquittal.    Yet,  that  learned 

Fmhcmlcmmf  J"^®  tried  Grove^  and  was  one  of  the  majority  who  afterwards 

^Endem»—  affirmed  the  conviction.     Upon  principle,  therefore,  and  authority 

Gtmral      it  is  submitted  that  an  indictment  for  embezzlement  cannot  be 

^'^J^*^**    sustained  without  proof  of  the  receipt  of  some  particular  sum  of 

money,  and  of  the  misappropriation  of  that  sum  or  of  some  part  of  it, 

and  if  that  be  so  in  the  ordmary  case  of  embezzlement  it  is  equally 

so  in  the  case  of  an  indictment  founded  Upon  the  statute  2  Will.  4, 

c.  4,  8.  1.     [Cbesswell,  J. — The  words  of  that  statute  are  more 

comprehensive  than  those  of  7  &  8  Geo.  4,  c  29,  s.  47.     It  is  not 

easy  to  avoid  the  effect  of  the  words,  that  if  any  person  having 

*^  the  management  or  control  of  any  money  "  shall  **  m  any  manner 

fraudulently  apply  or  dispose  of  the  same  or  any  part  thereof  to  his 

own  use,**  he  shall  be  deemed  to  have  stolen  the  same.    Suppose  that 

moneys  are  to  be  paid  into  the  account  of  a  receiver  for  a  particular 

district,  and  are  so  paid  in.     Then  he  has  the  control  and  manage-  ^ 

ment  of  that  money,  but  if  he  draws  a  cheque  and  pays  it  away  for  * 

his  own  use,  would  it  be  necessary,  upon  an  indictment  under  this 

statute,  to  show  who  paid  it  in  ? 

Ballantine. — Probably  not,  but  then  it  must  be  shown  in  point 
of  fact,  that  he  had  in  his  control,  at  some  one  time,  a  particular 
amount  which  he  is  charged  with  embezzling. 

Cbesswell,  J. — That  is  proved  in  this  case  by  the  prisoner's 
own  admission ;  which  left  no  doubt  that  on  the  Tarporley  receipt 
day  he  got  into  his  hands  a  lump  sum  of  three  hundred  pounds. 

Ballantine, — That  was  made  up  of  receipts  from  various  people, 
and  cannot  be  distinguished  from  the  other  moneys  which  he  had 
to  account  for.  It  forms  part  of  the  general  deficiency,  with  regard 
to  all  of  which  the  prisoner  says  that  he  had  lost  it  in  an  unfortunate 
speculation. 

IVehhy  {Daoison  with  him),  for  the  prosecution. — The  statute 
2  TVllL  4,  c  Ay  provides,  that  if  certain  things  concur,  the  person, 
with  respect  to  whom  they  concur,  shall  be  deemed  to  have  com- 
mitted larceny.  First,  he  must  be  employed  in  the  public  service 
of  Her  Majesty,  and  the  prisoner  was  so  employed.  Secondly,  he 
must  have  been  entrusted,  by  virtue  of  such  employment,  with  the 
receipt,  custodv,  management,  or  control  of  some  chattel,  money,  or 
valuable  security,  and  the  prisoner  was  so  entrusted.  Lastly,  he 
must  fraudulently  apply  or  dispose  of  the  same  or  some  part  thereof 
to  his  own  use  or  to  some  other  purpose  than  the  public  service ; 
and  the  jury  have  found  that  he  did  fraudulently  apply  to  his  own 
use  a  sum  of  five  thousand  pounds  or  part  thereof.  The  only 
question  now  is,  whether  there  was  any  evidence  to  support  that 
finding.  Now,  as  to  the  Tarporley  collection,  at  least,  the  case 
seems  quite  free  from  doubt  by  the  prisoner's  own  admission. 

(He  was  stopped.) 

Pollock,  C.  B.'^I  believe  we  are  all  of  opinion  that  whatever 
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diflBcnlty  might  exist  as  to  the  general  question  which  has  been       b^o* 
ai^^ed^  there  is  no  difficulty  in  saying  that  the  evidence  with      moah. 

respect  to  the  sum  of  SOOL  clearly  brings  the  case  within  the       

statute.  The  case  finds  that,  after  some  conversation  about  the  ^^^^ 
amount  of  the  general  balance  against  the  prisoner,  "  the  surveyor  EnAeuUmmi 
then  reminded  him  that  there  was  a  balance  of  excise  duties  alone  — ^tmfenoa— 
of  about  3002L  standing  against  him  from  the  previous  Monday,  ^?2^' 
which  was  a  receipt  day  at  Tarporley.  The  prisoner  then  took  ^^^HZT 
out  255L  in  Bank  of  England  notes,  a  cheque  for  2^h  8«.  Ad., 
and  a  money  order  for  145.,  and  said  that  was  all  the  money  he 
bad  in  the  world.  The  surveyor  asked  him  what  he  had  done 
with  all  the  rest.  He  said  he  had  spent  it  in  an  unfortunate  specu- 
lation;'' which  amounts  to  this,  that  he  had  received  a  certain 
sum  on  account  of  the  Crown  and  spent  it  in  an  unfortunate 
q^eenladon.  That  evidence,  I  think,  orings  the  case  within  the 
8tatote»  which  was  passed  for  the  purpose  of  affording  the  utmost 
fiMoIities  for  punishing  persons  guilty  of  fraudulently  appropriating 
money  belon^ng  to  the  Crown,  but  entrusted  to  them  by  virtue 
of  their  employment.  (The  learned  judge  read  the  words  of  the 
section.)  Now  it  appears  to  me  that  a  great  part  of  the  learned 
and  elaborate  argument  which  we  have  heard  upon  the  general 
question  does  not  applv  to  this  case ;  because,  according  to  the 
language  of  the  particular  statute  upon  which  this  indictment  is 
framed^  whenever  any  public  servant  embezzles  f'  or  fraudulentlv 
nuaapplies''  money  of  tne  Crown,  with  the  control  of  which  he  is 
entrusted,  he  is  to  be  deemed  guilty  of  larceny ;  that  is,  he  may 
be  indict^  simply  for  larceny,  and  upon  that  indictment  the  facts 
may  be  proved  which  are  necessary  to  bring  him  within  the  opera- 
tion of  the  statute.  We  must  give  effect  to  the  plain  meaning  of 
the  enactment,  although,  for  my  own  part,  I  cannot  sav  that  I 
uiprove  particularly  of  that  mode  of  legislation  whereby  it  is  pro- 
viaed  that  one  thing  shall  be  called  by  the  name  of  another;  and 
giving  effect  to  the  enactment  we  must  see  whether  the  facts 
proved  make  out  the  substance  of  the  charge,  which  consists  in  the 
abuse  of  the  public  trust  and  the  misappropriation  of  the  public 
money.  If  they  do,  then  the  form  of  the  indictment  is  given  bv 
the  statute,  in  order  to  get  rid,  probably,  of  the  difficulty  which 
migfat  sometimes  be  experienced  in  stating  the  particular  mode  of 
receiving  the  money.  N'ow  here  the  evidence  is,  even  according  to 
the  prisoner's  own  statement,  that  on  a  particular  occasion  he  re- 
odved  300/.  of  the  public  money,  and  that  some  part  of  that  he 
applied  to  a  speculation  of  his  own.  That  being  so,  I  think  the 
oronce  created  bv  the  statute  is  completely  made  out,  and  that  the 
conviction  must  be  affirmed. 

Coleridge,  J. — I  am  of  the  same  opinion.  It  is  not  necessary 
in  this  case  to  go  into  the  general  question,  but  I  desire  not  to  be 
conridered  as  assenting  to  much  that  Mr.  Ballantine  has  urged  in 
the  course  of  his  argument  upon  that  subject  The  count,  upon 
whidi  the  prisoner  has  been  convicted,  after  stating  what  the 
statute  requires  as  to  his  employment  in  the  public  service,  and  his 
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Embezzlement 


being  entmsted  with  the  pnbUc  money,  alleges  that  he  (randulentlj 
and  feloniously  did  apply  the  same  to  his  own  use ;  and  then  draws 
the  conclusion  which  the  statute  warrants,  that  he  thereby  stole 
the  money.  Now  the  evidence  is,  that,  a  few  days  before  he  is 
called  to  account,  he  had  received,  no  matter  irom  how  many  dif* 
1!^^^^^  ferent  people,  various  sums  amounting  to  three  hundred  pounds  at 
General  least  Thoso  sums  formcd  a  fund  in  his  hands  belonging  to  the 
Crown ;  and  that  fund  being  in  his  hands,  the  question  is,  whether 
he  has  fraudulently  applied  it  or  any  part  of  it  to  his  own  use.  Now 
he  produces  two  hunared  and  fifty-five  pounds,  and  it  is  not  material 
whether  that  sum  of  two  hundred  and  fifty-five  pounds  was  part  of 
the  three  hundred  pounds  or  not ;  because,  according  to  his  own 
statement,  the  rest,  which  must  include  part  or  all  of  the  three 
hundred  pounds,  he  had  spent  in  an  unfortunate  speculation.  It 
appears  to  me  to  be  just  the  same  as  if  he  had  received  three  bun-* 
dred  pounds  in  a  bag,  and  taken  out  some  part  of  it  for  his  own 
use,  and  if  that  is  not  a  receipt  of  a  particular  sum,  by  virtue  of 
his  employment,  and  a  fraudulent  appropriation  of  some  part  of 
that  sum,  it  is  difficult  to  say  what  would  be.  Therefore  this  part 
of  the  evidence  alone  is  sufficient,  in  my  opinion,  to  support  the 
conviction* 

Cresswell,  J. — I  am  of  the  same  opinion.  I  think  that  the 
indictment  is  clearly  sustained  by  the  evidence  as  to  the  sum  of 
three  hundred  pounds,  but  I  do  not  mean  to  say  that  it  might  not 
also  be  sustained  by  the  evidence  as  to  the  five  thousand  pounds 
It  is  not  necessary,  however,  to  decide  the  latter  point ;  and  upon 
that  there  are  some  authorities  which  it  seems  difficult  to  reconcile. 
In  R.  V.  Grovcy  under  somewhat  similar  circumstances,  a  convic- 
tion was  sustained  by  a  majority  of  eight  judges  to  seven ;  but  in  a 
subsequent  case,  that  decision  was  not  followed,  and  was  said  to 
have  proceeded  upon  some  special  facts.  B,  v.  Lambert,  however, 
cannot  be  distinguished  from  this  case,  and  there  my  brother  Erie 
held,  that  eviaence  of  a  general  deficiency  was  sufficient  to 
sustain  an  indictment  for  embezzlement.  As  at  present  advised, 
I  should  say  that  if  the  prisoner  is  shown,  by  his  own  accounts,  to 
have  a  balance  in  hand  of  five  thousand  pounds  due  to  the  Crown, 
and  he  makes  no  attempt  to  explain  it  on  the  ground  of  mistake 
or  loss  of  the  money,  but  merely  says  that  he  has  spent  it  for  his  own 
purposes,  he  may  upon  that  evidence  be  convicted  of  embezzling 
the  money;  and  that  having  been  once  indicted  for  embezzling 
the  whole  amount,  and  either  convicted  or  acquitted,  he  never 
could  be  indicted  again  for  embezzling  any  part  of  it.  I  merely 
throw  this  out,  however,  as  showing  my  grounds  for  saying  that  I 
am  by  no  means  satisfied  that  this  indictment  might  not  have  been 
sustained  as  to  the  whole  amount  of  the  prisoner's  deficiency. 

Williams,  J. — I  was  anxious  to  have  decided  the  general 
question,  but  there  are  circumstances  in  this  case  which  make  it 
our  duty  to  decide  it  on  a  narrower  ground,  and  it  is  unnecessary, 
therefore,  to  overrule  or  qualify  any  former  decisions.  Here  it 
appears  that  the  prisoner  was  entrusted  with  the  receipt  and  custody 
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ree  hundred  pounds  on  behalf  of  the  Crown^  and  that  he       Bnck 
nlently  applied  part  of  it  to  his  own  use.     There  is  a  specific       moah. 

action  pointed  at,  as  to  which  the  case  is  free  from  all  objection.        

LRTiNy  B. — This  is  an  indictment  framed  upon  section  1  of       185S. 

ill.  4,  c.  4,  and  the  true  mode  of  ascertaining  whether  the  ^^f^^^^^^f 

36  in  question  has  been  committed,  is  to  look  at  the  language  ^Emdmee— 

e  statute,  and  see  whether  the  facts  proved  bring  the  case      OemnU 

n  that  language.     If  there  have  been  decisions  of  the  courts    ^^^^^ 

the  statute,  we  are  bound  hj  those  decisions ;  but  I  protest 

at  the  idea  that  a  number  of  cases  decided  years  before  upon 

ler  statute,  can  be  any  guide  to  us  in  interpreting  the  particular 

te  before  us.    Now  what  are  the  words  of  this  statute?    (His 

ship  read  the  section.)    Was  this  person  employed  in  the 

o  service  of  the  Queen  ?     He  was.     Was  he,  by  virtue  of  that 

ojmenty  entrusted  with  the  receipt,  custody,  or  control  of  money? 

e  is  no  question  that  he  had  the  whole  of  the  money.  Then  did 

aadulently  apply  it  or  any  part  of  it  to  his  own  use  ?  There  is 

^wn  statement,  that,  excepting  two  hundred  and  fifty -five 

ds,  he  had  spent  it  in  an  unfortunate  speculation.     The  case 

is  clearly  within  the  statute,  and  if  there  is  anything  in  the 

,  which  were  decided  before  the  statute  passed,  inconsistent 

that  conclusion,  then  I  should  say  that  the  statute  was  passed 

t  rid  of  those  cases.     The  Legislature  has  declared  what  the 

se  shall  be,  and  we  must  give  effect  to  that  declaration.    The 

ous  cases,  as  it  appears  to  me,  throw  no  great  li^ht  upon  it ;  but 

oactment  itself  strictly  applies  to  the  facts  of  the  present  case. 

Conviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

January  26,  1856. 

(Before  Pollock^  C.B.;  Martin^B.^  Colebidge,  C&esswell^ 

and  Williams,  JJ.) 

Reg.  v.  James  Jessup.  (a) 

Fahe  pretences — False  answers  given  by  a  recruit  an  enUstmeni  hUo  ike 

militia — Mutiny  Act. 

In  answer  to  questions  contained  in  the  form  oj  attestations  for  mHiiia 
volunteers  issued  by  the  War  Office,  a  recruit  answered  ^ai  he  did 
not  belong  to  nor  had  been  enrolled  in  any  other  corps  of  militia,  and 
that  he  did  not  belong  to  nor  had  served  in  Her  Majesties  army ; 
whereas,  in  truth,  he  had  previotuly  been  enrolled  in  another  corps  of 
militia  : 

Held,  that  he  could  not  be  convicted  upon  an  indictment  framed  under 
sect.  57  of  the  Mutiny  Act  (18  ^  19  Vict.  c.  II),  as  the  forms  in  the 
schedule  to  that  act  contained  no  such  question  as  had  been  put  to  the 
prisoner  respecting  his  previous  enrolment  in  the  militia  ;  and  cu  his 
negative  answer  to  the  question  whether  he  had  served  in  the  army, 
could  not  be  considered  wilfully  fahe. 

THE  following  case  was  reserved  by  the  Recorder  of  Canter- 
bury : — 
The  prisoner  was  tried  and  convicted  before  me  at  the  Quarter 
Sessions  for  the  city  of  Canterbury,  holden  on  the  31st  day  of 
December,  1855,  upon  an  indictment  for  misdemeanor  which 
contained  three  counts.  The  first  count  was  framed  upon  that 
portion  of  the  57th  section  of  the  Mutiny  Act,  18  &  19  Vict,  dl, 
which  provides  that  any  recruit  who  shall  designedly  make  any 
false  representation  of  any  particular  contained  in  the  oaths 
and  certificates  in  the  schedule  to  this  act  annexed,  before  the 
justice  at  the  time  of  his  attestation,  and  shall  obtain  any  enlisting 
money  or  bounty  for  entering  into  Her  Majesty's  service,  shall  be 
deemed  guilty  of  obtaining  money  under  false  pretences  within 
the  true  intent  and  meaning  of  the  7  &  8  Geo.  4,  c  29.  The 
second  count  was  framed  on  the  statute  7  &  8  Geo.  4,  c  29,  and 
charged  in  substance  that  James  Jessup  being  a  recruit,  and  before 

(a)  Reported  by  A.  BiTTLBSTOir,  Esq.,  B«rrister-»t-Law. 
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being  attested  to  serve  in  the  Kent  Artillery  Militia  unlawftdly,   .     Rko. 
knowingly,  and  designedly  did  falsely  pretend  to  James  O'Niell      jgj^yp 

that  he  Jessup  had  not  been  enrolled  in  any  other  corps  of  militia,        ' 

by  means  of  which  false  pretence  he  obtained  from  O'Niell  the  sum  i«56. 
of  lOs.,  the  property  of  O'Niell,  with  intent  to  defraud,  whereas  jrajgeZretmcet 
Jessup  had,  prior  to  the  making  of  the  said  false  pretence,  been  ^Attettatumqf 
enrolled  in  the  West  Kent  Militia.  The  third  count  was  similar  ntiiityi  recnnt. 
to  the  second,  except  in  stating  the  false  pretence  to  have  been 
made  to  John  Henry  Hay  Buxton.  Upon  the  part  of  the 
prosecution  •  a  printed  form  supplied  by  the  War  Office,  and 
beaded  '*  Attestations  for  Militia  Volunteers,"  was  proved  and 
read.  It  contained  several  questions,  all  of  which  were  asked  of 
the  prisoner  at  the  time  of  his  enlistment,  with  his  answers;  a 
copy  of  the  form  is  annexed  to  the  case  with  the  answers  of  the 
prisoner  to  the  questions  numbered  14  and  15,  which  questions 
and  answers  alone  were  material.  Question  14  is,  *^Do  you 
belong  to,  or  have  you  been  enrolled  in,  or  rejected  by  anv 
other  corps  of  militia ;  or  do  you  belong  to  Her  Majesty  s 
army,  or  the  marines,  ordnance,  or  navy;  or  to  the  forces  of 
the  East  India  Company?"  Answer,  "No."  Question  15  is, 
•*  Have  you  ever  served  in  or  been  rejected  by  the  army,  marines, 
ordnance,  or  navy,  or  the  forces  of  the  East  India  Company ;  or 
are  you  in  receipt  of  a  pension  for  any  such  service? "(6)  Answer, 
**  No."  The  prisoner,  upon  the  2nd  November,  1855,  when  brought 
before  the  Deputy-Lieutenant  to  be  attested  as  a  recruit  for  the 
Kent  Artillery  Militia  gave  those  answers,  and  affixed  his  signa- 
ture to  the  form  in  the  presence  of  Serjeant  James  O'Niell  who 
was  the  recruiting  Serjeant,  and  who  paid  to  the  prisoner  10^. 
as  enlisting  money,  believing  his  answers  to  questions  14  and 
15  to  be  true.  At  the  time  of  the  prisoner's  enlistment,  the 
Kent  Artillery  Militia  was  assembled  for  the  purpose  of  being 
trained  and  exercised.  The  form  was  duly  signed  and  completed 
in  all  respects  by  the  proper  parties  to  it,  and  the  particulars 
disclosed  upon  the  face  of  it  were  filled  in.  To  prove  the  false- 
hood of  the  prisoner's  representation  it  was  shown  that  prior  to 
the  month  of  May,  1853,  he  had  been  enrolled  in  and  served  as  a 
private  in  the  West  Kent  Militia,  and  was  discharged  from  that 
regiment  in  that  month. 

The  jury  found  the  prisoner  guilty,  and  I  ordered  him  to  be 
imprisoned  for  three  calendar  months,  and  to  be  kept  to  hard 
labour,  but  I  respited  the  execution  of  the  judgment  The 
prisoner  remains  in  prison.  He  was  undefended.  Upon  reference 
to  the  questions  to  be  put  to  a  recruit  on  enlisting,  set  out  in  the 
schedule  to  the  Mutiny  Act,  11  &  12  Vict  ell,  which  appear  to 
be  contained,  though  not  printed  in  each  subsequent  Mutiny  Act, 

(a)  At  Um  foot  of  the  page  in  the  printed  form  there  was  the  following  note  hi  refereoee  to 
qMttioa  15:  **  If  the  Tolonteer  has  senred  as  abore,  he  is  to  state  the  particnlars  of  hb  former 
mrnee,  and  the  cause  of  his  discharge  and  is  to  produce  the  certificate  of  his  dischai^ge  if  he 
has  it  with  him.  If  in  receipt  of  pension  he  must  produce  an  authoritj  for  enlisting  from  the 
staff  oflkar  of  pennonen  hj  whom  he  is  paid." 
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^■°-        including  the  act  18  &  19  Vict  c.  11,  there  are  no  questions 
Jemup.      ^niilar  to  those  numbered   14  and  15  in  the   form  used  from 

the   War  Office   on   an  enlistment.     I  was  informed   that  false 

^^       answers  to   questions  numbered   14  and  15  in  the  War  Office 
FaUe  pretemxi  form  Were  frequently  given  by  persons  who  had  served  in  the 
^^ttesta^ioMo/*  militia,  and  entertaining  doubts  whether  in  question  14  in  the 
••  •  fwnifc  schedule  to  the  act  11  &  12  Vict  c.  11,  the  militia  are  included 
in  the  term  "  army,"  I  humbly  ask  the  opinion  of  the  Justices  of 
either  Bench,  and  of  the  Barons  of  the  Exchequer — 

First  Whether  the  prisoner  having  obtuned  enlisting  money 
by  stating  that  he  had  not  been  enrolled  in  any  corps  of  militia, 
and  had  not  ever  served  in  the  army,  when  in  truth  he  had  been 
enrolled  and  served  in  a  militia  regiment,  committed  an  offence 
within  the  provisions  of  section  57  of  the  Mutiny  Act,  18  &  19 
Vict  ell? 

Second.  If  he  did  not  conmiit  an  offence  within  the  Mutiny  Act, 
whether  he  was  rightfully  convicted  upon  either  the  second  or 
third  counts  of  the  indictment? 

No  counsel  iqppeared  for  the  prisoner. 

F.  Russell  for  the  Crown. — The  question  upon  the  first  count  is, 
whether  the  prisoner  has  committea  an  offence  within  sect  57  of 
the  Mutinv  Act,  which,  amongst  other  things,  provides  that  any 
recruit,  who  shall  designedly  make  any  false  representation  of 
any  particular  contained  in  the  oaths  and  certificates  in  the 
schedule  to  this  act  annexed,  before  the  justice  at  the  time  of 
his  attestation,  and  shall  obtain  any  enlisting  money  or  bounty 
for  entering  into  Her  Majesty's  service,  or  any  other  m<Hiey,  shall 
be  deemed  guilty  of  obtaining  money  under  &lse  pretences, 
within  the  meaning  of  7  &  8  Geo.  4,  c.  29.  Now  questiona  14 
and  15  in  the  form  of  attestation  for  militia  volunteers  are  not 
to  be  found  in  the  schedule  to  the  Mutiny  Act;  but  there 
is  this  question,  ''Have  you  ever  served  in  the  army?  and  a 
man  who  has  been  enrolled  in  the  militia  cannot  truly  say  that  he 
has  not  served  in  the  army.  A  militia  man  has  recently  been 
held  to  be  a  sohUer:  {Overseers  of  Hartam  v.  Overseers  of  Leeds^ 
25  L.  J.  38,  M.  C.)  [C!oL£RiD6£,  J. — That  was  upon  the  con- 
struction of  the  statute  attaching  irremovability  to  a  five  yearaf 
reffldence.  Williams,  J. — Beddes,  if  in  legal  strictness  service 
in  the  militia  was  s^rice  in  the  army,  is  it  likely  that  the  man 
would  know  that?  And  in  question  14  a  distinctioQ  is  made 
between  the  militia  and  the  army.  Col&ridge,  J. — What 
authority  is  there  for  putting  questions  different  from  those  in  the 
schedule?]  Bv  the  Militia  Act  (15  &  16  Vict,  c  50,  &  16),  the 
Secretmry-at-T^ar  has  power  to  make  regu]ati<Mis  respecting  the 
attestation  of  militia  men ;  and  the  form  produced  at  the  trial  was 
proved  to  have  come  from  the  War  Oflice.  There  is  another 
point  in  the  prisoner  s  favour  that  the  questioDS  were  put  to  him 
by  a  Deputy-Lieutenant  and  not  by  a  magistrate. 

PcxxocKy  C.  & — It  is  quite  dear  that  the  coovictioii  cannot 
be  sustained. 


I 
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RusMell. — It  may  on  the  second  and  third  counts.                                 i^bo. 
Martin,  B. — We  are  asked  whether  he  was  rightfully  convicted      j^mw. 
upon  those  counts  ?   I,  for  one,  cannot  say  whether  he  was  or  was       ' 

not.  1855. 

RusselL — The  case  means — ^assuming  the  facts  to  have  been  faUepf^eneei 
proved  as  stated,  and  the  case  to  have  been  properly  left  to  ike^AUetuoumof 
jnry — is  there  evidence  sufficient  to  justify  a  conviction,  and  it  is  «»tt*a«cr«i. 
Bubmitted  thi^t  there  is. 

Coleridge,  J. — We  cannot  say  that  he  obtained  the  money 
by  means  of  the  falsepretence. 

Pollock,  C.B. — We  are  really  not  in  a  condition  to  discuss 
the  question  as  to  the  second  count 

Cresswell,  J. — It  is  enough  to  say,  that  upon  the  case  there 
does  not  appear  sufficient  to  sustain  the  conviction  on  the  other 
counts. 

Cantnction  f/uashe(L 
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COURT  OF  QUEEN'S  BENCH. 
Sittings  after  Term  at  Westminster. 

December  6  and  1,  1855. 

(Before  Erle,  J.) 

Reg.  r.  CoTLE.  {a) 

Perjury — Evidence  of  question  put  by  counsel  on  former  trial — Pretump' 
tian  against  prisoner  from  conduct  of  counsel  at  former  trial  between 
the  same  parties. 

On  the  second  trial  of  an  indictment  for  perjury^  fresh  witnesses  far  the 
defence  were  called  to  prove  facts  confirming  Ae  prisoner's  alleged  fake 
statement,  A  witness  called  by  the  prosecutor  to  contradict  a  fact 
deposed  to  by  them  was  allowed  to  prove  that  on  the  former  triad  a 
particular  question  was  put  to  him,  on  his  cross-examination  by  the 
prisoner's  counsel,  in  order  to  show  that  at  that  time  the  prisoner's  counsel 
had  notice  of  the  testimony  now  given,  but  did  not  venture  to  call  the 
witnesses, 

THE  defendant  had  been  indicted  for  perjury  oommitted  npon 
the  trial  of  J.  H.  Allejne  and  others,  for  a  conspiracy  to 
defraud  one  Kennedy,  by  false  pretence.  The  indictment  charged 
that  the  defendant  swore  falsely  and  oomiptly  that  he  was  present 
in  a  private  room  in  the  Plough  Hotel,  Cheltenham,  with  Holder 
Alley ne  and  A.  M.  Alley ne,  on  the  29th  of  November,  1846;  and 
that  at  this  meeting  it  was  arranged  that  certain  representations 
should  be  made  to  Kennedy,  with  a  view  to  defraud  him.  At  the 
trial  A.  M.  Alleyne  proved  that  at  the  time  in  question  he  was  at 
Bath.  The  defendant  was  convicted  and  sentenced  to  two  years* 
imprisonment.  He  underwent  a  portion  of  his  punishment.  A 
rule  for  a  new  trial  was  subsequently  obtained,  on  the  motion  of 
Edwin  James,  Q>C.,  and  afterwards  made  absolute,  upon  the 
representation  that  a  Mr.  Price  Lewis  and  one  Captiun  Price  had 
seen  the  parties  together  at  the  time  sworn  to  by  Coyle  in  the 
coffee-room  of  the  Plough  Hotel  in  Cheltenham. 

The  Attomey^General,  &  Tennple,  Q.C.,  and  Hudtikston,  for  the 
prosecution. 

Edwin  James^  ^C.j  and  Hawhims,  for  the  defence. 

(«)  Btported  bj  J.  Pijnoii  Kokmax,  £«q^  Barratar  at-Law. 
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On  the  second  trial,  Mr*  Price  Lewis  and  Captain  Price^  after       B»»* 
the  case  for  the  prosecution  had  closed,  having  been  called  for  the      cotlk. 

defence,  gave  evidence  to  prove  that  the  prisoner  Coyle,  Holder        ' 

Alleyne,  and  A.  M.  Allejrne  were  together  in  the  coffee-room  of       1855. 
the  Flongh  Hotel,  Cheltenham^  at  the  end  of  November,  1846,    p^^JZL 
and  that  Captain  Price  had  then  cautioned  A.  M.  Alleyne  against     EpUknce. 
Coyle. 

A.  M.  Alleyne  having  been  recalled  to  contradict  this  testimony, 
stated  that  he  had  a  vague  recollection  of  having  received  some 
such  caution,  but  that  the  events  alluded  to  must  have  taken  place 
in  1848  or  1849,  and  not  in  1846,  as  was  sworn  to  by  the  said 
witnesses. 

8.  Temple  now  proposed  to  put  the  followii^  question  to  the 
witness  A.  M.  Alleyne,  ^^  On  the  last  trial  of  this  indictment  were 
you  not  asked,  on  cross-examination  by  Mr.  James  for  the  defen- 
dant, if  you  had  not  said  that  you  had  seen  Coyle  in  a  coffee-room 
in  Cheltenham  in  1848  or  1849?" 

JEdwin  JameSf  Q^C,  obiected,  that,  though  in  cross-examination 
you  may  ask  a  witness  whether  he  has  not  given  a  different  account 
of  the  facts,  in  order  to  discredit  him,  a  witness  cannot  be  asked 
for  the  purpose  of  supporting  or  confirming  his  testimony,  whether 
at  anotner  time  he  had  given  the  same  account  of  the  transactions 
as  be  then  gave. 

Ebus,  J. — The  point  is  to  prevent  the  observation  that  the 
witness  has  now  invented  the  stonr. 

Cachbum  {Attomey-GeneraL) — It  is  proposed  to  ask  this  question 
in  order  to  show  that  on  the  former  trial  the  counsel  for  the 
defence  had  notice  of  the  facts  now  adduced  in  evidence ;  that  the 
defence  was  present  to  the  minds  of  the  counsel  on  the  former 
trial,  but  they  did  not  dare  to  call  Price  Levris.  It  is  proposed  to 
pat  the  question  in  this  way  with  the  purpose  of  so  far  negativing 
the  case  for  the  defence. 

Edwin  James. — Can  you  ask  a  witness  what  he  said  in  his  depo- 
ations,  or  put  the  depositions  in  to  confirm  him? 

£bl£,  «i  • — You  may  put  the  question  in  this  form :  ask  the 
witness,  **  At  the  former  trial  were  you  not  asked  whether  you 
had  seen  Coyle  in  the  Plough  coffee-room  in  1848  or  1849?" 
The  answer  must  be  simply  yes  or  no. 

The  Attorney- Generaly  in  his  reply,  used  this  evidence  thus.  He 
said — **  I  asked  A.  M.  Alleyne  whether  on  the  former  trial  he  was 
not  cross-examined  as  to  this  meeting  in  the  Plough  coffee-room 
at  Cheltenham.  If  he  did  not  tell  the  same  story,  then  Mr.  James 
would  have  elicited  that  from  him,  or  if  Alleyne  denied  it  then  he 
might  have  proved  it.  I  am  entitled  to  take  it  that  the  witness 
made  the  same  statement  on  the  first  triaL  The  counsel  on  the 
other  side  had  notice  of  the  case  now  sought  to  be  set  up,  but  did 
not  choose  to  bring  it  forward  and  prove  it  on  the  former  trial 

[Refer  to  College  y.Hom^  3  Bin^.  119;  Taylor  on  Evidence, 
620,  644 ;  Simpson  v.  Robinson,  12  Q.  B.  512.] 
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COUKT  OF  QUEEN'S  BENCR 

January  29,  1856. 

Keo.  v.  Justices  of  Lancashihe. 

Highway — (hU  of  repair — 7\irfqnke. 

Where  a  tumpihe  road  is  out  of  repair^  the  justices  have  no 
to  smmuum  the  highway  surveyor  under  5^6  fFUL  4,  e,  50,  s.  94,  in 
the  Jirsi  instance,  bmt  the  tumpihe  surveyor  should  be  sununoned  under 
proviso  in  sect,  94,  and  then  if  he  mahes  ii  appear  that  the  tumpihe 
trustees  have  not  requisiie/unds,  the  highway  surveyor  may  beprocetded 
against 

RULE  NISI  for  a  mandamus  to  two  justices  to  require  them  to 
proceed  to  hear  and  dispose  of  a  summons  against  the  sur- 
veyor of  the  highways  under  5  &  6  WilL  4,  c.  50,  s.  94. 

Hie  summons  alleged  that  a  certain  turnpike-road  or  highway 
called  the  Manchester^  Hyde  and  Mottram-road,  in  Longdendale 
tomnike-road,  within  the  township  of  Gorton,  and  with  the  repairs 
of  which  the  said  township  was  chargeable,  is  out  of  rqnir,  and 
that  the  surveyor  of  the  highways  of  the  said  township  had  been 
reouired  to  repair,  but  had  nwlected  to  do  sa 

The  sununons  was  granted  by  one  justice  only,  and  came  on  for 
hearing  before  two  justices,  wlien  it  was  objected  that  the  road  in 
question  being  a  tompikeHroad,  the  justice  had  no  Jurisdiction 
wider  the  Highway  Act,  5  &  6  WilL  4,  c.50,  s.  lia.  The  justioes 
thereupon  o&red  to  issue  a  summons  against  the  surveyor  of  the 
tompike-road  under  the  proviso  in  sect.  94 ;  but  this  the  oom- 
plainant  refused,  and  then  obtained  this  rule. 

H.  IBU  showed  cause.— Sect.  113  enacts  that  the  act  shall  not 
applv  to  any  turnpike-road  except  where  specially  mentkxned; 
and  here  it  appeared,  both  on  the  face  of  the  summons  and  bythe 
evidence  before  the  justices,  that  this  was  a  turnpike-road.  Then 
sect.  94,  in  the  positive  enactii^  {Mfft,  makes  no  mentioB  of  turn- 
pike-roads;  and  in  the  proviso  enacts  that  ^if  the  said  higfawav 
80  out  of  repair  is  part  of  the  turnpike-road,  the  justioes  shw 
snmmoii  the  treasurer  or  surveyor,  or  other  oflBc»' of  soch  turnpike^ 
road ;  and  the  order  herun  £iwted  shall  be  made  upon  him,  and 
the  money  therein  stated  shall  be  recoverable  as  aforesaid.*  There- 
fore the  turnpike  surveyor,  and  not  the  sorveyor  of  the  kighwayi^ 
was  the  premier  puty  to  be  summoned  in  this  case;    and  this 
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ippears  more  clearly  from  the  previous  part  of  sect.  94 :  ^  If  any 
ughway  is  out  of  repair,  and  informatioa  is  given  to  any  justice,  ju^icbs  of 
lie  may  issue  a  summons  requiring  the  surveyor  of >  the  parish,  or  Lamcambxsjl 
>ther  person  or  body  politic  or  corporate,  chargeable  with  such        "— 

repBLm  to  appear  at  a  special  sessions  for  the  highways ;  and  the       .' 

ustices  shall  either  appomt  a  person  to  view  the  highway  and  report  Higkwag^ 
iiereon  at  the  special  sessions,  or  themselves  view.  And  at  the  S^^Jt" 
»ecial  sessions,  if  it  shall  either  appear  from  the  report,  or  on  the  '^'^ 
new  of  the  justices,  that  the  highway  is  not  in  a  thorough  state  of 
repair,  the  justices  shall  convict  the  surveyor  or  other  party  liable 
to  the  repair  in  a  penalty  not  exceeding  5^,  and  make  an  order  for 
the  repairing  of  the  same,  and  in  default  of  repairing  according  to  the 
>rder,  a  second  penalty  is  imposed  equal  to  the  sum  necessary  to  re- 
yoix  the  highway."  So  that  tne  justices  could  not  proceed  against  the 
lurveyors  of  the  highways  under  sect.  94  without  convicting  him  in 
I  penalty  for  not  doing  what  he  has  no  power  to  do,  this  oeing  a 
;umpike-road.  To  get  a  locus  standi  against  the  highway  surveyor 
irhen  a  turnpike-road  is  out  of  repair,  it  must  be  proved  that  the 
TiiBtees  of  the  turnpike-road  had  no  funds.  Cases  cited :  George 
f.  Chambersy  11  M.  &  W.  149;  R.  v.  South  Shields  Turnpike 
Roads,  23  L.  J.  134,  M.  C. ;  iJ.  v.  St.  Albans,  22  L.  J.  142, 
M.C. 

Welsby  in  support  of  the  rule.  —  The  question  is  whether  the 
ustices  have  proceeded  regularly.  Prima  facie  the  surveyor  of  the 
lighways  is  a  party  liable  to  repair  by  the  common  law,  and  then 
f  the  road  turns  out  to  be  a  turnpike-road,  the  turnpike  surveyor 
B  to  be  proceeded  against.  The  proviso  in  sect.  94  points  to  the 
iroceeding  previously  mentioned  in  the  section,  and  means  that  if 
m  the  proceeding  so  previously  directed  against  the  highway 
orveyor,  it  turns  out  that  the  road  is  a  turnpike-road,  then  that 
he  justices  shall  summon  the  turnpike  surveyor. 

IjORD  Campbell,  C.  J. — I  am  of  opinion  that  this  rule  ought 
o  be  discharged.  If  the  justices  were  bound  to  hear  the  summons 
(gainst  the  highway  surveyor  in  this  case,  they  would  be  bound  to 
onvict  an  innocent  man,  and  he  would  be  held  liable  for  not 
ipplying  the  funds  of  the  parish  to  the  repair  of  this  turnpike-road. 
X  would  have  been  very  strange  if  that  had  been  so ;  but,  on  a 
riew  of  this  statute,  I  am  of  opinion  that  that  was  not  the  object 
»r  intention  of  the  Legislature. 

Coleridge,  J. — If  there  had  been  no  proviso  in  sect.  94,  this 
iase  would  clearly  have  been  within  sect.  113.  Though  it  is 
)erfectly  right,  if  a  highway  is  out  of  repair,  to  summon  the  sur- 
reyor  of  the  parish,  yet,  on  his  coming  in  and  making  it  appear 
hat  the  road  in  question  is  a  turnpike-road,  the  jurisdiction  of  the 
ustices  ceases.  All  that  the  proviso  does  is  to  give  the  justices 
orisdiction  as  to  turnpike-roads  out  of  repair;  not  to  bring  in  the 
rest  of  section  to  which  such  jurisdiction  does  not  apply.  Then, 
lader  this  proviso,  they  may  get  the  turnpike  surveyor  before 
Jiem,  and  make  an  order  for  the  repair  of  the  road,  but  not  convict 
iiim,  as  they  can  the  surveyor  of  the  highways.     That  is  the  mode 
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^'^^  of  proceeding  that  onght  to  have  been  pursued  in  this  case.  The 
JumcnoF  turnpike  surveyor  ought  to  have  been  summoned  to  show  the 
Laxcabhxbm.  state  of  the  turnpike  funds,  and  then,  if  they  had  been  found 

insufficient,  the  highway  surveyor.     Up  to  this  time  the  highway 

^^       surveyor  cannot  be  guilty  of  any  default  at  all  for  which  he  should 
Highway—    bc  fined. 

^^«^         WiGHTMAN,  J. — The  course  that  ought  to  be  pursued  is  that 
*""**^     pointed  out  by  my  brother  Coleridge.     Without  the  proviso  in 
sect  94  the  113th  section  would  have  applied. 

E&LE,  J. — Sect.  94  points  out  the  course  to  be  pursued.  You 
pet  the  parties  liable  to  do  the  repairs,  and  none  others,  before  the 
justices. 

Rule  discharged. 
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DUBLIN  COMMISSION  COURT,  GREEN  STREET. 

(Before  Crahpton  J.,  and  Greene,  B.) 

Reg.  o.  The  Rev.  Yladimib  Petcherini.  (a) 

Evidence — Practice — Res  gesUt — Declarations  by  persons  engaged  in 
unlawful  acts — Croum  witnesses  not  making  informaHons — St€Uements 
by  accused. 

Statements  made  in  the  absence  of  the  accused  by  persons  engaged  in  an 
unlawful  act  are  not  evidence  against  the  accused  who  had  given 
directions  for  such  acty  unless  it  appear  that  all  the  parties  were 
engftged  on  such  act  with  a  common  unlawful  object. 

There  is  no  rule  which  excludes  the  evidence  of  Crown  witnesses  who  have 
not  made  informations. 

Statements  made  by  the  accused  not  accompanying  or  connected  with  acts 
complained  of  can  under  no  circumstances  be  given  in  evidence  for  him 
to  show  his  intention. 

The  prisoner  was  indicted  for  wilfully  and  knowingfy  burning  and  causing 
to  be  burned  certain  authorized  versions  of  the  Holy  Scriptures.  The 
heap  ofbooksj  amongst  which  it  was  alleged  were  the  copies  in  question, 
was  burned  by  Erection  of  the  traverser.  It  was  proposed  to  give  in 
evidence  a  statement  (not  in  the  prisoner's  hearing)  made  by  a  boy 
who  was  one  of  a  crowd  round  a  fire,  and  was  engaged  in  throwing 
books  into  the  blaze.  There  was  no  evidence  of  this  boy  having  been 
retained  by  the  traverser,  or  tf  his  having  received  any  directions  on 
the  subject. 

Hdd,  that  such  statement  was  not  admissible  as  part  of  the  res  gesta,  and 
did  not  come  within  those  classes  of  cases,  as  riots  and  conspiracies,  in 
which  such  statefnents  would  be  evidence,  as  it  did  not  appear  that  the 
accused  and  the  person  whose  statement  was  offered  in  evidence  were 
engaged  m  an  wdawful  act  with  a  common  unlawful  object. 

A  witness  was  called  for  the  Croum  who  had  fu>t  made  an  information, 
and  it  wets  sought  by  the  prisoner's  counsel  to  shut  out  such  evidence 
on  the  ground  of  such  information  not  having  been  made. 

Heidi  there  was  no  rule  to  admit  such  eviderwe  under  the  circumstances. 

(a)  Reported  bj  P.  J.  M'KxNirA,  Esq.,  Barrister-at'LAw 
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Kbo*  The  counsel  for  the  prisoner  sought  to  give  in  evidence  statements  {md 

Petckbrini.  directions  of  the  accused  in  sermons  previous  to  the  burning  of  the  books 

in  question,  for  the  purpose  of  showing  that  he  had  only  called  in  im- 

1855.  moral  publications  to  be  brought  in  to  be  burned. 

^ Held,  not  admissible. 

Evidence — 

BU^  burning.  TN  this  case  the  traverser  was  indicted  for  having  contemptu- 
-JL  ously  and  blasphemously  burned  and  destroyed,  and  causra  to 
be  burned  and  destroyed,  a  certain  authorized  version  of  the  Holy 
Scriptures. 

There  were  several  counts  in  the  indictment,  which  as  they  are 
material,  will  appear  in  the  char^  of  the  learned  judge  to  the  jury. 

The  traverser  pleaded  not  guilty. 

The  Attomey^General,  the  SoUcitor^Gfeneral^  the  Hon.  «/•  JPlunket, 
Q.  C,  CorbalUsy  Q.  C,  and  Begtaghj  appeared  on  behalf  of  the 
Crown. 

O^HagaUy  Q.  C,  Sir  Colman  O^Loghlanj  Q.  C,  J.  A.  Curran, 
Coffey  and  Keman  were  counsel  for  the  traverser. 

From  the  evidence  for  the  prosecution,  it  appeared  that  the 
traverser,  who  was  a  member  of  the  order  of  Redemptionist 
Monks,  and  formed  one  of  a  mission  who  had  been  preaching  and 
engaged  generally  in  the  cure  of  souls  in  the  neighbourhood  of 
Kingstown,  had  on  the  morning  of  the  5th  of  November  last, 
about  8  a.m.,  engaged  a  couple  of  boys  with  wheelbarrows,  to  take 
a  quantity  of  books  and  printed  papers  from  the  traverser's 
lodgings  to  the  yard  of  the  chapel  at  Kingstown.  Several  boys 
accompanied  the  barrows  and  entered  the  lodgings,  for  the  purpose 
of  assisting  to  remove  the  books  and  papers.  The  traverser 
opened  the  door,  and  brought  the  boys  into  the  room  where  the 
books,  &c.,  were  lying  under  a  table.  There  was  another  of  the 
Redemptionist  fathers  present,  and  also  a  servant,  who  assisted  in 
taking  the  barrows,  and  handing  the  books  to  the  boys.  The 
witness  as  to  this  part  of  the  case  did  not  open  any  of  the  books, 
but  from  the  exteriors  was  able  to  say,  there  were  amongst  them 
a  history  of  England,  and  also  a  book  with  a  black  raised  cover, 
gilt  at  the  edges,  which  he  thought  was  a  testament.  There  was, 
however,  no  printing  at  the  sides  or  on  the  back.  Witness  had 
seen  other  copies  of  the  bible,  and  thought  from  its  appearance 
that  the  last-mentioned  book  was  a  small  copy  of  the  bible.  This, 
however,  was  merely  a  conjecture  of  witness.  When  the  barrow 
was  loaded,  the  traverser  desired  the  boys  to  tal^e  them  to  the 
chapel-yard  and  wait  there  for  him.  When  the  traverser  came  the 
books  were  thrown  on  the  ground,  and  he  desired  them  to  be  lit 
(burned),  which  was  accordingly  done.  Witness  was  wheelioff  his 
barrow  out  of  the  way,  and  by  the  time  he  came  back  to  vrhere 
the  books  lay,  they  had  been  set  fire  to.  After  the  fire  was  lit 
the  traverser  went  away  in  the  direction  of  the  chapel  and  returned 
in  about  twenty  minutes ;  traverser  stood  for  a  time  at  a  distance 
of  about  thirty  yards  from  the  fire  looking  towards  it,  and  after 
remaining  about  five  minutes  went  away.  Witness  knew  John 
Hamilton,  and  saw  him  at  the  fire.    Hamilton  was  not  one  of  the 
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x>78  who  went  to  the  traverser's  lodgings  and  assisted  in  carrying        ^^^ 

iway  the  books.  PEicHkRiNi. 

Several  other  witnesses  were  called  to  corroborate  the  above        

itatements.  is^- 

George  Brown,  examined  by  the  Solicitor-General,  lives  at  Kings-  ^-i^^^jj^ 
»wn.  On  the  morning  in  question  on  retiu'ning  from  delivering  Bible  burmng, 
)read  at  the  wharf,  saw  a  crowd  at  the  chapel-yard,  looked  in 
hrough  the  rails,  and  saw  books,  &c  burning.  Saw  George 
Measjnt  throwing  books  into  the  fire.  Saw  John  Hamilton; 
be  had  a  book  in  his  hand,  which  he  tore  in  two  and  threw  into 
the  fire. 

The  Solicitor' General — We  propose  giving  in  evidence  what 
Fohn  Hamilton  said  on  that  occasion,  as  part  of  the  transaction. 
nTehave  the  traverser  directing  books  to  be  burnt,  the  burning  takes 
ilace,  and  what  is  said  by  the  persons  engaged  under  his  directions 
n  this  work,  is  evidence.  In  Lord  Geo^ffe  Gordon's  case  it  was 
leld,  that  the  cry  of  the  mob  might  be  received  in  evidence  agidnst 
he  prisoner,  as  part  of  the  transaction  of  which  he  had  been  the 
nigin.  There  is  another  class  of  cases  in  which  this  evidence  is 
idmissible,  namely,  conspiracies,  where  verbal  expressions  accom- 
Muiying  or  explaining  acts  of  persons  other  than  the  accused,  but 
onnected  witn  him,  are  admissible,  even  though  the  accused  party 
ras  not  present  at  the  time :  {Hardy's  case,  24  How.  St  Tri.  452, 
istablishes  this  rule.)  Take  also  the  cases  of  riot,  where  in  carrying 
>at  a  particular  unlawful  object,  the  expressions  of  the  persons 
engaged  accompanying  these  acts,  are  admissible  against  others 
if  the  party,  even  though  jiot  shown  to  have  been  within  their 
tearing.     He  also  cited  R.  v.  Hardwickey  11  East,  585. 

(yHaffOH,  Q.  C.  was  stopped  bv  the  court. 

Crampton,  J. — If  there  had  oeen  established  here  a  common 
ibject,  that  of  burning  books  of  a  particular  description,  then 
^Teryihing  said  by  the  parties  engaged  accompanying  acts  would 
)e  admissible.  We  have  not  here  made  out  in  evidence  that  com- 
Don  object  which  would  make  those  cases  cited  applicable.  In 
he  Manchester  case^{a)  a  placard  which  was  at  a  distance  was 
"eoeived  in  evidence  against  Hunt,  because  there  was  a  common 
inlawfiil  obiect  proposed  by  the  prisoner  and  those  engaged  with 
um.  In  this  case  we  want  that  necessary  element  of  a  common 
mlawful  object,  to  make  the  declaration  of  this  boy  Hamilton 
evidence. 

Greene,  B. — I  quite  concur  in  the  view  taken  by  my  brother 
[}rampton.  Hamilton  is  not  connected  in  any  way  with  the 
laverser.  He  is  not  one  of  the  boys  originally  employed;  he 
iiBt  appears  when  the  burning  was  going  on,  and  under  those 
arcomstances  it  is  impossible  to  make  his  statements  evidence 
igainst  the  traverser. 

Cbamptok,  J. — If  there  were  any  evidence  that  the  traverser 
xmntenanced  him,  it  would  be  different 

(4)  R,  ▼.  HmU,  3  B.  &  Ad.  574. 
VOL.  VII,  G 
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Rbo.  Other  evidence  was  given  to  show  that  fragments  and  leaves  of 

p^"-  bibles  partly  burned  were  picked  up  by  persons  in  the  neighbour- 

hood  of  the  fire, 

1855.  Rebecca  Whittle  called  and  sworn. 

E  ^d^a^  O^Hagan^  Q.  C.  objected  to  this  witness  being  examined.  We 
Bibk  hitmmg.  Bubmit  the  Crown  has  no  right  to  produce  a  witness  who  has  not 
made  an  information.  There  is  a  rule  on  the  Munster  Circuit 
that  unless  a  witness  appears  unexpectedly,  and  it  is  shown  that 
the  evidence  of  such  witness  should  be  excluded,  it  is  not 
fair  to  an  accused  person  that  a  witness  should  lie  by  or  be  kept 
back  without  making  an  information,  and  thus  deprive  a  prisoner 
of  means  of  cross-examination,  or  of  making  inquines.  Mr.  Justice 
Perrin,  as  I  am  informed,  is  in  the  habit  of  excluding  such  testi- 
mony, unless  it  can  be  shown  why  informations  were  not  made, 
and  his  reason  is,  that  otherwise  the  prisoner  would  be  deprived 
of  the  benefit  of  the  act  which  entitles  him  to  copies  of  the 
informations. 

Crampton,  J. — I  have  been  acting  on  a  contrary  rule  for 
twenty-one  years.  I  can  pay  no  attention  to  any  case  not  reported 
in  print. 

Coffey. — It  was  understood  on  the  circuit  that  Mr  Justice 
Perrin's  ruling  was  according  to  the  practice  in  England. 

Crampton,  J. — I  think  you  must  be  under  a  mistake.  We 
cannot  adopt  such  a  rule. 

Greene,  B. — concurred. 

The  case  for  the  prosecution  having  dosed. 

0*Haganj  Q.C.  addressed  the  jury  for  the  traverser,  and  called 
James  Coffey,  who  stated  that  he  had  been  present  at  several 
sermons  preached  by  the  traverser  in  Kingstown  chapel ;  recol- 
lected a  sermon  of  his  about  immoral  publications. 

The  Attomey-GeneroL — If  it  is  proposed  to  give  evidence  of 
what  the  traverser  stated  about  this  matter,  I  object  to  it  as 
inadmissible. 

Crampton,  J. — It  is  quite  impossible  to  receive  such  evi- 
dence. 

O^HagaUy  Q.  C. — It  is  a  material  part  of  the  charge  that  the 
traverser  knowingly  caused  the  bibles  to  be  burned,  and  there- 
upon, for  the  purpose  of  showing  his  intention  in  getting  books 
t(^ether,  I  have  a  right  to  give  in  evidence  his  directions  to  the 
parties  who  brought  in  the  books. 

Crampton,  J. — I  do  not  know  on  what  principle  a  man's 
own  declarations  can  be  given  in  evidence  for  himself. 

Greene,  B. — His  own  statements  cannot  be  evidence  in  his 
favour  on  any  principle  I  know  of. 

O^Hagauy  Q.  C. — The  statement  of  the  traverser  was,  that  the 
books  in  question  were  brought  in  under  the  directions  of  the 
traverser.  We  do  not  propose  to  give  any  evidence  of  declarations 
subsequent  to  the  transaction  which  would  be  open  to  the  suspicion 
of  being  framed  for  this  trial.  It  is  with  the  view  of  showing  what 
books  were  intended  to  be  collected. 
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Evidence — 
Bible  burning. 


Cbamfton,  J. — If  a  man  makes  a  declaration  accompanying  an        Keo. 
act  it  is  evidence ;  but  declarations  made  two  or  three  days,  or  a  puxc^ima. 

week,  previous  to  the  transaction  in  question  cannot  be  evidence,        

otherwise  it  would  be  easy  for  a  man  to  lay  grounds  for  escaping        1855. 
the  consequences  of  his  wrongful  acts  by  making  such  declara- 
tions. 

O^Hagan^  Q.  C. — After  the  opening  of  the  Crown  this  objection 
takes  us  by  surprise.  In  The  Queen  v.  Duffy y  my  recollection  is 
that  speeches  of  the  accused  made  months  before  were  received, 
for  him  to  show  his  intention. 

Greene,  B. — We  consider  this  evidence  quite  inadmissible.  It 
may  be  true  that  declarations  accompanying  acts  are  admissible  to 
show  the  intention  at  the  time.  The  question  of  intention  is 
certainly  a  very  material  one  in  the  present  case,  but  it  is  to  be 
inferred  from  legal  evidence  of  facts,  and  not  from  antecedent 
declarations  by  the  traverser  himself,  upon  occasions  distant  from 
and  antecedent  to  the  transaction.  It  is  very  true,  as  observed  by 
the  last  counsel,  that  whatever  Father  Petcherini  said  to  Duff, 
and  to  which  Duff  deposed,  is  admissible  and  material,  because  it 
is  part  of  the  transaction  to  which  Duff  deposes.  But  the  question 
now  is,  whether  the  court  are  to  admit,  in  evidence,  declarations 
or  sermons  of  the  traverser  on  former  occasions  unconnected  with 
the  subject-matter  of  this  trial.  I  say  unconnected  in  point  of 
time  not  accompanying  but  antecedent  to  the  transaction.  I  am 
utterly  at  a  loss  to  conceive  upon  what  principle  such  evidence  is 
admissible,  or  where  the  line  is  to  be  drawn,  if  such  declarations 
made  by  accused  parties  in  their  favour — made  no  matter  at  what 
period  of  time  antecedent  to  the  transaction.  I  am  quite  unaware 
of  any  principle  or  authority  that  would  warrant  the  introduction 
of  such  evidence. 

Cbamfton,  J. — I  entirely  concur  with  my  brother  Greene  in 
holding  such  evidence  utterly  inadmissible.  From  Mr.  O'Hagan's 
statement  I  expected  that  such  might  be  offered,  and  I  therefore 
took  an  opportunity  of  looking  into  the  matter  yesterday  evening, 
and  satisfied  my  mind  beyond  a  possibility  of  doubt  that  such 
evidence  is  admissible  to  show  intention  in  only  one  class  of 
case.  That  is,  when  there  is  an  inquiry  in  a  bankruptcy  matter 
as  to  what  was  the  intention  of  a  man  absenting  himself,  or  doing 
some  one  of  those  things  which,  when  made  in  contemplation  of 
bankruptcy,  amount  to  an  act  of  bankruptcy.  Declarations  of 
such  a  person  have  been  received  to  show  intention  in  issues  raised 
between  third  parties,  because  these  declarations  were  made  at 
the  very  moment  of  the  act,  explaining  the  act  itself,  accompany- 
ing it,  and  therefore  pars  r.ei  gestte ;  we  must  thereupon  reject  this 
evidence. 

CfHagan^  Q.  C.  —After  consultation  said,  that  the  counsel  for 
the  traverser  would  not  call  any  witnesses,  and  requested  their 
lordships  to  take  a  note  of  his  having  tendered  evidence  to  the 
effect  stated 
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'^'^^  The  Attomei/'Oeneral  said  that  nnder  these  circnmstanoes  he 

V. 

PncHXBiin. 


^'  would  wwve  tne  right  of  the  Crown  to  a  reply. 


Greene,  B.,  in  charging  the  jury  made  the  following  observa- 
1856.  tions  on  the  indictment^  and  the  law  involved  in  the  case: — The 
Evidmct  indictment  in  this  case  charges  the  traverser  with  having  con- 
BM  hmmk^.  temptuously,  irreverently  and  blasphemously  burned  and  destroyed, 
and  caused  to  be  burned  and  destroyed  a  certain  copy  of  the 
authorized  version  of  the  Holy  Scriptures,  and  with  having  so 
done  with  intent  to  bring  the  sacred  Word  of  God^  as  contained  in 
the  authorized  version  of  the  Scriptures  appointed  to  be  read  in  the 
Established  Church  of  England  and  Ireland,  into  disregard,  hatred 
and  contempt.  In  the  second  count  he  is  charged  with  having  in 
the  like  manner  burned  and  caused  to  be  burned  a  copy  of  the  Holy 
Scriptures,  commonly  called  the  Holy  Bible,  with  the  intent  of 
bringing  same  into  hatred  and  contempt  amongst  the  people  of  this 
country.  He  is  further  charged  with  having  procured  to  be  burned 
a  certain  copy  of  the  New  Testament  with  like  intent;  and  in 
another  count  he  is  charged  not  with  actually  casting  and  throwing 
into  the  fire  the  Sacred  Scriptures,  but  with  causing  and  procuring 
same  to  be  cast  and  thrown  into  the  fire.  There  are  two  or  three 
other  counts  which  all^e  the  intent  to  have  been  not  to  bring  into 
contempt  the  authorized  version  of  the  Holy  Scriptures,  but  to 
bring  religion  (that  is  the  Christian  religion)  into  discredit ;  and  in 
two  other  counts  there  is  the  same  charge,  with  no  very  material 
alterations,  to  which  therefore  it  will  not  be  necessary  to  call  your 
particular  attention.  Although  this  case  has  occupied  a  great  deal 
of  time,  and  given  rise  to  much  discussion,  it  does  not  appear  to 
roe  to  present  any  feature  of  a  difficult  character,  so  fSur  as  relates 
to  the  law  on  the  subject.  With  respect  to  the  law  of  the  case 
there  can  be  na  doubt  that  the  ch'arge  imputed  upon  this  indict- 
meqt  to  the  traverser  is  one  of  a  grave  and  serious  nature,  and 
amounts  by  the  law  of  the  land  to  a  criminal  offence.  It  has  been 
truly  stated  to  you  that  the  Christian  religion  is  part  and  parcel 
of  the  law  of  tnis  land.  Any  publication,  or  any  conduct  tencEi^ 
to  bring  Christianity  or  the  Christian  religion  into  disrespect,  or 
expose  It  to  hatred  or  contempt,  is  not  only  committing  an  oflRenoe 
against  the  Majesty  of  God,  but  is  in  violation  of  the  oommon  law  of 
the  land.  Among  the  ways  in  which  that  offisnce  may  be  com- 
mitted is  by  exposinsc  the  Word  of  God,  or  any  p|art  of  it,  to 
obloquy  or  hatred.  The  highest  authorities  have  laid  down  the 
law  in  that  way,  both  ancient  and  modem.  It  is  now  for  yoo,  with 
the»e  observations,  to  consider,  first,  whether  too  are  satisfied  in 
the  way  that  I  have  described  to  you  that  any  copy  of  the  Hdiy 
Scriptures,  or  any  bible  of  the  authorized  ver^on  was  in  p<Mnt  of 
fact  burned.  Next  whether  tou  have  anv  reasonable  doobt  that 
the  traverser  knew  it  and  sanctioned  it.  He  coold  not  have 
sanctioned  it  without  knowing  it ;  and  if  yoo  are  satisfied,  beyond 
reasonable  donbt,  that  be  did  know  it,  and  did  sam^ioQ  it,  then 
it  will  be  TOOT  duty  to  find  him  guilty  of  a  partidpation  in  the 
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ict,  which,  as  I  have  said,  does  not  unply  the  actaal  burniDg  Bmo. 

«dth  his  own  hands,  but  the  authorizing  of  it.     But  if  you  have  a  «'• 

"easonable  and  conscientious  doubt,  then  unquestionably  it  is  your  P^^^"^^- 

jlear  duty  to  give  him  the  benefit  of  that  doubt.     With  regard  to  1855. 

he  third  question  it  appears  to  me  it  follows,  as  of  course,  that  . 

he  intention  of  that  act  could  only  be  to  bring  into  contempt  the  ^a!fo^^ 
kathorized  version  of  the  Holy  Scriptures. 


CENTRAL  CRIMINAL  COURT. 
(Before  Aldebson,  Martin,  BB.,  and  Willes,  J.) 

October  Session,  1855. 
Re  Stbahan,  Paul  and  Bates,  (a) 

4r  8  Geo.  4j  e,  29,  s,  52 — Pleading  double — Disclosure  by  banker^  ^. 

it  criminal  cases  a  defendant  cannot  plead  a  special  plea  in  addition  to 
the  general  issue. 

lemble,  under  the  1  Sf  H  Geo.  4,  c.  29,  s.  52,  a  disclosure  of  any 
illegal  act  to  which  the  statute  relates  must,  to  be  rendered  available  as 
a  protection,  be  made  bona  fide,  and  must  not  be  a  mere  voluntary 
siaiemeni  made  for  the  express  purpose  of  screening  the  person  making 
iifrom  the  consequences  of  his  acts. 

rUE  defendants  were  indicted  under  the  7  &  8  Geo.  '4,  c.  29, 
8.  52,  for  that  they,  being  bankers  and  agents  to  John 
rriflSths,  and  being  entrusted  by  him  with  certain  bonds  for  safe 
ustody,  without  any  authority  to  pledge  or  make  away  with  them, 
id  sell  and  convert  the  same  to  their  own  use.  Other  counts, 
ir  negotiating,  transferring  and  pledging  the  same,  and  also  for 
Mispiracy. 

On  being  arraigned^  the  defendants  pleaded  not  guilty. 

Sir  F.  Thesiger  then  applied,  on  behalf  of  the  defendant  Strahan, 
lat  he  might  be  allowed  to  plead  a  special  plea  in  addition  to  the 
sneral  issue.  .  By  the  52nd  sect,  of  the  statute  upon  which  the 
risoners  were  indicted,  it  was  enacted,  that  "  no  banker,  merchant, 
roker,  factor,  attorney  or  other  agent  as  aforesaid  shall  be  liable 
)  be  convicted  by  any  evidence  whatever  as  an  offender  against 
lis  act^  in  respect  of  any  act  done  by  him,  if  he  shall  at  any  time 

(a)  Reported  bj  C.  B.  ROBINBON,  Esq.,  Barrister-at-Law. 
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preyionsly  to  his  being  indicted  for  each  offence,  have  disclosed 
such  act  on  oath,  in  consequence  of  any  compulsory  process  of  any 
court  of  law  or  equity,  in  any  action,  suit  or  pro^eding  which 
shall  have  been  bond  fide  instituted  by  any  party  aggrieved,  or  if 
he  shall  have  disclosed  the  same  in  any  examination  or  deposition 
before  any  commissioners  of  bankrupt."  A  disclosure  had  been 
made,  and  it  was  the  intention  of  the  prisoners  to  give  it  in 
evidence,  but  a  question  might  arise  whether  that  could  be  done 
under  the  general  issue,  and  therefore  it  was  thought  necessary  to 
make  an  application  that  a  special  plea  might  be  put  upon  the 
record. 

Alderson,  B. — Is  there  any  authority  for  saying  you  can  plead 
double  in  such  a  case  as  this?  The  right  to  plead  double  is  given 
by  the  statute  of  Anne,  but  criminal  cases  are  expressly  excepted. 
I  think  there  is  a  reported  case  against  you. 

Sir  F.  Thesiger  could  not  produce  any  case  in  support  of  the 
application;  but  he  understood  that  such  a  course  had  been 
allowed. 

Alderson,  B. — ^It  would  be  error  on  the  record  if  we  were  to 
allow  two  inconsistent  pleas.     If  a  prisoner  pleaded  a  declaratory 

Elea  it  used  to  be  thought  that  when  the  issue  was  decided  against 
im  he  had  a  right  to  plead  over ;  but  I  recollect  that  in  one  case 
the  point  was  looked  into  by  Mr.  Justice  Williams  and  myself,  and 
we  decided  that  it  was  not  a  matter  of  right  for  a  prisoner  to  be 
allowed  to  plead  over.  It  is  in  the  discretion  of  the  court  whether 
such  a  course  should  be  permitted  or  not ;  and  in  the  case  in  question, 
after  judgment  given  against  the  prisoner,  he  was  not  allowed  to 
plead  over,  but  at  once  received  sentence,  (a) 

WiLLES,  J.,  concurred. 

It  appeared  in  evidence  that  previously  to  the  year  1854  the 
prosecutor  had  deposited  with  the  prisoners,  as  his  bankers,  5,000 
I)anish  bonds  for  safe  custody.  In  March,  1854,  the  bonds  were 
taken  from  their  place  of  deposit  by  the  prisoners,  and  pledged 
with  certain  persons  as  a  security  for  the  advance  of  a  large  sum  of 
money.  In  June,  1854,  5fiOO  other  Danish  bonds  were  purchased 
by  the  prisoners,  to  replace  those  which  they  had  pledged.  That  in 
ApriL  1855,  the  last  mentioned  bonds  were  also  taken  from  their 
place  of  deposit,  and  pledged  in  like  manner  with  the  former  ones. 

In  June,  1855,  the  prisoners  were  duly  adjudged  bankrupts. 
On  the  25th  of  June  a  meeting  was  held  for  the  choice  of  assig- 
nees. The  bankrupts  appeared  at  that  meeting,  and  by  their 
counsel  applied  to  be  examined,  and  that  they  might  be  allowed  to 
make  statements  with  r^ard  to  the  disposal  of  the  securities  that 
had  been  entrusted  to  them  by  their  customers.  The  commissioner 
at  first  declined  to  allow  any  examination  to  be  taken,  as  no 
creditor  desired  it,  but  he  subsequently  allowed  a  statement  to  be 
put  in,  and  the  bankrupts  were  permitted  to  depose  to  its  truth, 
after  which  the  deposition  was  signed  by  the  commissioner.    There 


(a)  The  cue  referred  to  wis  probabir  R.  t. 
559. 


/odiBmas  amd  Oikert,  4  Cox  s 


1855. 
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ms  a  joint  declaration  made  and  siraed  by  the  bankrupts.     It  was        rm. 
lated  the  25th  June,  and  was  as  follows : —  *• 

**  The  above-named  bankrupts  solemnly  depose  and  declare  that    ^^^^^ 
he  statement  now  handed  in  by  us  to  the  official  assignee  under       Baxbs. 
•or  bankruptcy  is  a  true  statement  of  the  matters  and  facts  therein 
ontainedy  and  contains  a  correct  and  true  account  of  all  and  every 
ond  and  security  which  have  been  sold,  pledged,  or  otherwise 
onverted  by  us,  or  either  of  us,  or  by  our  direction  or  authority." 

The  separate  statement  of  Strahan  was  this : — ''  The  account 
)om  filed  in  court  contains  a  true  account  of  all  securities  of  my 
natomers  at  any  time  pledged  or  converted  by  me,  and  the  parti- 
ulars  can  be  found  in  the  banking  books,  viz.,  a  green  stock-book 
ad  ledger." 

Paul's  statement  was  the  same. 

That  of  Bates  was  in  these  words : — ^'  The  account  now  filed  in 
oart  contains  a  true  account  of  all  the  securities  of  the  customers 
f  our  firm  at  any  time  pledged  or  converted  by  any  of  the  partners 
hereof,  and  the  particulars  can  be  found  in  the  banking  books» 
tamely,  a  green  stock- book  and  ledger." 

The  account  referred  to  was  put  in  and  read  in  part.  Among 
^er  things,  it  stated  that  the  5,000  Danish  5  per  Cents,  of  the 
»ro6ecutor  Dought  by  them  (date  not  specified)  were  deposited  with 
lieflsrs.  Overend  and  Co.  on  the  13th  April,  1855. 

It  appeared  that  on  the  statements  and  the  account  being  put  in, 
he  solicitor  for  the  fiat  examined  each  bankrupt  as  to  the  truth  of 
he  statement  and  of  the  account. 

ByleSy  Serjt.,  in  addressing  the  jury,  submitted  several  points  of 
VN  for  the  consideration  of  the  court.  First — Was  what  took  place 
a  the  Court  of  Bankruptcy  such  a  disclosure  as  was  contemplated 
>y  the  act.  It  seemed  to  have  in  view  not  only  a  compulsory 
xamination,  but  abo  a  voluntary,  or  even  what  might  be  called 
n  oflScious  deposition.  If  the  bankrupt  underwent  an  cxamina- 
ion,  or  made  a  deposition  under  any  circumstances,  the  act  would 
eem  to  protect  him.  But  this  was  not  a  merely  voluntary  or 
fficious  statement,  because  by  the  declaration  necessary  to  be 
oade  under  the  Bankruptcy  Act  a  bankrupt  was  bound  to  make  a 
bll  disclosure  of  all  his  property  and  effects.  Here,  however,  the 
Minkrupts  were  actually  examined  by  the  solicitor  to  the  fiat, 
rhen,  again,  it  would  seem  that  the  statement  made  by  the  bank- 
npts,  coupled  with  the  account  to  which  it  referred,  merely  dis- 
loBed  the  dealing  in  April,  1855,  with  the  substituted  Danish 
Kmds,  whereas  the  indictment  charged  the  pledging  the  original 
mes  in  March,  1854 :  but  the  statement  referred  the  assignees  to 
he  books,  which  thereby  became  incorporated  with  it,  and  by  them 
t  would  appear  that  the  original  bonds  were  disposed  of  at  the 
ime  in  question. 

The  Attamey-Generaly  in  reply,  submitted  that  inasmuch  as  the 
faarge  in  the  indictment  referred  to  the  first  disposal  of  Dr.  Griffiths' 
K>nd8,  any  disclosure  with  regard  to  the  subsequent  disposal  of  the 
nbetituted  bonds  would  not  oring  the  defendants  withm  the  pro- 
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tection  of  the  act.  And^  further,  that  a  voluntary  statement,  made 
under  the  circumstances  detailed  in  evidence,  was  not  such  a  dis- 
closure as  the  statute  contemplated. 

Ai.DERSONy  B.  (in  summing  up). — If  the  defendants  disposed  of 
the  original  securities,  any  subsequent  disclosure  with  respect  to 
the  sale  of  the  substituted  securities  can  be  no  answer  to  the 
charge.  It  is  a  disclosure  of  that  which  is  no  offence  as  an  answer 
to  something  that  is  one.  The  statute  is,  no  doubt,  singularly 
worded,  and  its  framers  probably  never  dreamed  that  any  such 
question  would  arise  upon  it  as  had  been  broached  in  the  present 
case.  But  even  if  the  disclosure  had  related  to  the  subject-matter 
of  the  indictment,  I  am  of  opinion  that  it  would  not  have  been 
available.  It  never  could  have  been  intended  that  a  person,  by 
voluntarily  disclosing  any  act,  could  evade  the  penalties  of  the 
misdemeanor  to  which  such  act  had  rendered  him  liable.  People 
cannot  thus  be  allowed  to  play  fast  and  loose  with  the  criminal 
law,  now  rendering  themselves  liable  to  be  transported  for  fourteen 
years,  and  then  by  a  mere  process,  got  up  for  the  purpose,  volun- 
tarily absolving  themselves  from  the  consequences  of  their  acts. 
I  have  thought  it  right  thus  to  express  my  opinion  on  this  point, 
although  it  scarcely  arises  in  the  case,  and  in  that  opinion  my 
learned  brothers  beside  me  concur. 

The  Attorney-General,  Bodkin,  and  Poland  for  the  prosecution. 

Sir  F.  Tkesiger  and  Ballantine  for  Strahan. 

Seijeant  Bi/les  and  Hawkins  for  Sir  J.  PauL 

E.  James,  Q.  C,  and  Parry  for  Bates. 
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COURT  OF  CRIMINAL  APPEAL. 
(Before  Jebvis,  C.  J.,  Parke,  B.,  Wightman,  Cbompton,  and 

WiLLES,  JJ.) 
November  24^  1855. 
Req.  v.  Lands. 

Bankruptcy— \2  ^  13  Vtct  c.  106,  8.  253 — Evidence  of  act  of  bank- 
rupicy. 

On  an  indictment  against  a  bankrupt  under  s.  253  of  12  ^13  Vtct.  c.  106, 

/or  fraudulently  obtaining  goods  on  credit  within  three  months  of  his 

bankruptcy^  it  is  necessary  for  the  prosecution  to  prove  the  act  of 

bankruptcy  and  the  other  ingredients  of  the  bankruptcy.     Proof  of  the 

adjudication  alone  is  insufficient 

The  act  of  bankruptcy  relied  on  was  the  filing  of  a  petition  by  the  bank- 
rupt in  the  Insolvent  Courts  and  a  copy  of  the  petition  certified  to  be  a 
true  copy  by  the  proper  officer  of  the  court,  and  made  evidence  of  the 
petUUm  by  the  2Z9th  sect,,  was  held  to  be  no  evidence  of  the  date  of  the 
JiUng  of  the  petition,  although  on  the  back  of  the  petition  there  was  an 
indorsement  purporting  to  state  when  the  petition  wcu  filed. 

THE  following  case  was  reserved  by  Crompton,  J. : 
The  prisoner  was  convicted  before  me  at  the  September  Old 
Bailey  Sessions,  1855,  on  an  indictment  containing  counts  framed 
on  the  253rd  section  of  the  Bankrupts  Act,  12  &  13  Vict,  c  106. 
One  set  of  counts  was  framed  upon  the  first  branch  of  the  253rd 
section,  which  makes  it  a  misdemeanor,  if  anv  bankrupt  shall  within 
three  months  next  preceding  the  filing  of  the  petition  for  adjudica- 
tion of  bankruptcy,  under  the  false  colour  and  pretence  of  carrying 
on  business  and  dealing  in  the  ordinaiy  course  of  trade,  obtain  on 
credit  goods,  with  intent  to  defraud  the  owner  thereof.  Another 
set  of  counts  was  framed  on  the  second  branch  of  the  same  section, 
rendering  it  a  misdemeanor  if  any  bankrupt  shall  within  such  time 
and  with  such  intent,  remove,  conceal,  or  dispose  of  any  goods 
so  obtained.  In  the  course  of  the  trifd  several  objections  arose, 
which  I  reserved  for  the  opinion  of  the  judges.  The  filing  the 
petition  for  adjudication  in  bankruptcy,  and  the  adjudication  of 

(a)  Reported  by  E.  C.  Robikbon,  Esq.,  Barrister-at-Law. 
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Reo.       bankruptcy  were  on  the  3rd  of  April,  1855.     The  first  objection 
^'  was  to  the  sufficiency  of  the  proof  of  the  act  of  bankruptcy,  and  of 

'      the  time  when  it  was  committed.     The  act  of  bankruptcy  relied 

1855.  ^P*^^  ^^^  ^^^  filing  the  petition  in  the  Insolvent  Court.  The  proof 
^-— ^  offered  was  a  copy  of  the  petition  to  the  Insolvent  Court,  purport- 
Evidef^T'  "^K  *^  ^^  signed  by  the  officer  in  whose  custody  the  petition  was  : 
(see  12  &  13  Vict.  c.  106,  s.  239.)  The  only  proof  offered  as  to 
the  time  of  filing  this  petition  was  the  indorsement  on  the  back  of 
the  paper  (amongst  other  things)  of  the  time  of  the  filing  the 
petition. 

The  indorsement  was  as  follows : 

No.  65,076.  Mr.  Commissioner  Murphy. 

First  arrest  15th  day  of  February,  1855. 
Commitment  15th  day  of  February,  1855. 
Petition  dated  22nd  day  of  February,  1855. 
Petition  filed  27th  day  of  February,  1855. 
Vesting  order  28th  day  of  February,  1855. 

(Copy)  Petition  of  Thomas  Lands. 

Debtors  prison  for  London  and  Middlesex. 

Attorney,  H.  R.  Silvester;  address  18,  Great  Dover  Street, 
Newington. 

The  only  signature  of  the  officer  was  in  the  inner  fold  of  the 
paper,  which  contained  as  follows : 

'^  In  the  Court,  for  the  Relief  of  Insolvent  Debtors. 

**  I  hereby  certify  the  within  to  be  a  true  copy  of  the  petition  of 
Thomas  Lands.  "  Rich abd  Wyte. 

''Deputy  to  Henry  Simpson,  Chief  Clerk  of  the  said  court,  in 
whose  custody  such  petition  now  is." 

The  second  objection  was,  that  by  the  use  of  the  word  bankrupt 
in  the  253rd  section,  the  legislature  must  be  taken  to  have  intended 
a  person  who  had  committed  an  act  of  bankruptcy  before  the 
obtaining  the  credit  or  concealing  or  removing  the  goods. 

No  act  of  obtaining  or  removing  or  concealing  after  an  act  of 
bankruptcy  was  proved. 

The  third  objection  related  to  the  counts  for  obtaining  the 
goods  on  credit.  Some  of  these  counts  charged  the  prisoner  with 
obtaining  goods,  the  property  of  Henry  Kooksley,  and  other 
counts  charged  him  with  obtaining  goods,  the  property  of  William 
Langley.  Rooksley  proved  that  the  prisoner  came  to  him  in  North- 
amptonshire, and  gave  an  unlimited  order,  on  which  he  supplied 
him  with  goods  to  the  amount  of  one  hundred  and  sixty  poands 
five  shillings,  in  about  two  days  after  the  14th  December.  When 
the  prisoner  accepted  a  bill  drawn  upon  him  for  the  first  lot,  abont 
the  28th  December,  he  sent  another  order,  and  the  goods  so  ordered 
were  dispatched  on  the  4th  January,  1855.  Rooksley  was  a  shoe 
manufacturer  in  Northamptonshire,  and  sent  the  goods  from  that 
county  to  the  prisoner  in  London.    'VVllliam  Langley  was  also  a 
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Bboe  manufacturer  in  Northamptonshire.     The  prisoner  ordered        bmq. 
from  him  on  the  28th  or  29th  November,  1854,  goods  for  shipping  v. 

and  for  shop  trade,  and  in  pursuance  of  that  order,  goods  were  sent      ^-^nds. 
from  Northamptonshire  to  the  defendant  in  London  on  the  Ist,  4th,        is55. 

8th,  22nd,  and  26th  December,  1854,  and  on  the  lst,8th^and  15th        

of  January,  1855.  There  was  no  evidence  of  any  order  or  request  ^^2^^ 
to  send  any  of  the  goods  within  the  three  months  next  before  the 
adjudication  of  bankruptcy ;  and  it  was  contended  that  the  merely 
receiving  the  goods  within  that  time  in  consequence  of  prior  orders, 
did  not  constitute  the  offence  of  obtaining  within  the  meaning  of 
the  statute. 

The  last  objection  related  to  the  counts  for  removing  and 
concealing  goods  within  the  three  months.  There  was  no  evi- 
dence of  removing  and  concealing  within  the  three  months  some 
of  the  goods  ordered  before  the  three  months,  and  received  by 
the  prisoner  after  the  commencement  of  the  three  months.  It 
was  contended  that  the  removing  and  concealing  within  the  three 
months,  goods  which  had  been  ordered  before  the  three  months, 
and  had  been  sent  in  pursuance  of  such  order  within  the 
three  months,  did  not  constitute  the  offence  of  removing  or 
concealing  under  this  branch  of  the  statute,  and  that  the  enact- 
ment referred  only  to  cases  of  removing  or  concealing  goods  which 
had  been  obtained  at  such  times  and  in  such  manner,  and  with  such 
intent  as  to  fall  within  the  former  branch  of  the  section  against 
obtaining  goods  on  credit. 

J  respited  judgment,  and  the  prisoner  remains  in  custody. 

Charles  Crompton. 

BaUantine  (Parry  with  him),  for  the  prisoner. — There  was  no 
evidence  here  of  the  time  when  the  act  of  bankruptcy  was  com- 
mitted. The  proof  relied  on  by  the  prosecution  was  a  certified 
copy  of  a  petition  of  the  bankrupt  to  the  Insolvent  Court.  The 
239th  section  enacts  that  a  copy  of  any  petition  filed  in  the  Court 
for  the  Belief  of  Insolvent  Debtors  in  England,  and  of  any  vesting 
order,  schedule,  order  of  adjudication,  and  other  orders  and  proceed- 
ings purporting  to  be  signed  by  the  officer  in  whose  custody  the 
same  should  be,  or  his  deputy  certifying  the  same  to  be  a  true  copy 
of  such  petition,  vesting  order,  schedule,  order  of  adjudication,  or 
other  order  or  proceedings,  and  appearing  to  be  sealed  with  the 
seal  of  such  court,  should,  at  all  times  be  admitted,  under  this 
act,  aa  sufficient  evidence  of  the  same,  and  of  such  proceedings 
respectively  having  taken  place,  without  any  other  proof  whatever 
given  of  the  same.  The  copy,  therefore,  would  be  evidence  of 
what  was  contained  in  it,  but  could  be  no  proof  of  the  time  of  the 
filing,  the  74th  section  rendering  the  filing  the  act  of  bankruptcy. 
To  remedy  this,  the  indorsment  was  read,  but  the  indorsement  is 
not  made  evidence  by  the  act,  nor  does  the  officer  certify  as  to  its 
correctness,  even  if  it  could  be  rendered  available.  There  is  no 
part  of  the  Insolvent  Act  which  renders  an  indorsement  necessary. 
There  waa  no  evidence  offered  of  the  publication  in  the  Gazette^  and 
for  all  that  appears  the  adjudication  may  have  taken  place  before 
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Rbg.       the  filing.     It  is  essential  that  the  act  of  bankruptcy  should  be 

V'         proved.     In  B,  v.  Jones  (4  B.  &  Ad.  345)  this  was  decided.    The 

^^      words  in  the  253rd  section  differ  from  those  in  the  251st.     In  the 

1855.       253rd  the  language  is  ''  if  any  bankrupt  shall/'  &c.     In  the  25l8t, 

j^r~       ^t  is  "  if  any  person  adjudged  a  bankrupt,"  &c.  It  is  clear,  therefore, 

jE^^^^  that  the  proof  must  materially  differ  in  indictments  framed  upon  the 

two  sections.  In  the  one  case,  proof  of  adjudication  would  probably 

be  all  that  would  be  required ;  in  the  other,  it  would  be  necessary 

to  show  not  only  that  he  was  adjudged  bankrupt,  but  that  he  was 

properly  so  adjudged. 

Francis  (with  him  Bodkin),  for  the  prosecution. — There  was 
some  evidence  of  the  date  of  filing  the  petition.  The  petition  itself, 
was  on  the  22nd  February.  The  date  of  the  adjudication  was  on 
the  3rd  of  April,  and  by  the  35th  section  of  the  Insolvent  Act 
(1  &  2  Vict,  c*  1 10)  the  petition  is  to  be  filed  forthwith. 

Parke,  B. — The  petition  need  not  necessarily  be  filed  for  more 
than  two  months  after  it  is  signed. 

WiGHTMAN,  J. — The  adjudication  may  have  proceeded  on  some 
other  act  of  bankruptcy. 

Francis. — Jones  v.  NichoUs  (3  Mo.  &  P.  12)  shows  that  the 
certificate  makes  the  indorsement  of  the  date  of  filing,  evidence. 

Jervis,  C.  J. — There  the  order  was  part  of  the  instrument  to 
which  it  was  annexed. 

WiGHTMAN,  J. — Besides  the  certificate  does  not  purport  to 
certify  as  to  the  indorsement. 

Francis. — ^It  was  not  necessary  to  prove  the  act  of  bankruptcy  at 
all,  evidence  of  the  petition  and  of  the  adjudication  was  sufficient. 
B.  V.  Jones  was  decided  upon  the  old  Bankruptcy  Act  (6  Geo.  4, 
c.  16)  there  there  was  no  jurisdiction  unless  the  commission 
actually  issued.  The  court  will  apply  the  rule  omnia  prcesumuniur 
rite  esse  acta. 

Parke,  B. — Section  253  does  not  say  if  any  person  shall 
Araudulently  obtain  goods  on  credit,  but  if  any  bankrupt  shall  do  so, 
surely  there  is  a  distinction  between  the  two  expressions. 

Francis. — The  word  bankrupt  there  means  any  person  who 
should  within  three  months  be  adjudged  to  be  a  bankrupt :  (  Canman 
V.  South  Eastern  Bailway  Company,  7  Exch.  843.) 

Jeryis,  C.  J. — It  appears  to  me  that  the  objection  suggested  on 
behalf  of  the  prisoner  must  prevail.  By  section  239  of  the  statute, 
the  certified  copy  of  the  petition  is  admissible  in  evidence,  but  there 
is  nothing  to  show  the  date  when  it  was  filed.  The  indorsement 
on  the  back  of  the  copy  is  no  part  of  the  petition  itself,  and  it  is 
not  made  evidence  by  the  act  of  Parliament.  There  is,  therefore, 
no  evidence  as  to  when  the  act  of  bankruptcy  took  place.  Accord- 
ing to  B.  V.  Jones,  I  think  it  was  necessary  for  the  prosecutors  to 
prove  all  the  ingredients  of  the  bankruptcy.  They  nave  not  done 
so.  The  conviction,  therefore,  must  be  quashed. 
The  rest  of  the  judges  concurred. 

Conviction  quashed. 
Bodkin  and  Francis  for  the  prosecution. 
'^^ilnntine  and  Parry  for  the  defendant. 
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COURT  OF  CRIMINAL  APPEAL. 
Before  Jervis,  C.J.,  Pabke,  B.,  Wightman,  Cbompton,  and 

WiLLES,  JJ.) 

November  24,  1855. 
Reg.  v.  Smith,  (a) 

Larceny — Security — Scrip  certificates  of  foreign  company. 

Certificates  of  shares  in  a  foreign  railway  company  are  the  subject  of 
larceny  within  the  7  ^  S  Geo.  4,  c.  29,  s.  5. 

rHE  following  case  was  stated  by  Mr.  Russell  Gumey. 
At  a  general  session  of  oyer  and  terminer  and  gaol  delivery, 
olden  for  the  juridiction  of  the  Central  Criminal  Court  on  the 
8th  day  of  August  last,  H.  I.  Smith  was  tried  before  me  upon 
he  indictment  hereinafter  referred  to,  for  stealing  ten  scrip  certifi- 
at^  of  a  foreign  nulway  company  caUed  the  Great  Luxemburg 
Cauway  Compay. 

The  first  count  charged  the  prisoner  with  stealing  ten  securities 
)r  money,  to  wit,  certificates,  each  entitling  the  holder  thereof 
3  ten  haUf-shares  of  10/.  each,  in  the  funds  of  a  certain  company 
aUed  the  Great  Luxemburg  Company. 

The  second  count  charged  him  with  stealing  ten  securities  for 
loney,  to  wit,  certificates  of  shares  in  the  funds  of  the  Great 
Luxemburg  Railway  Company. 

The  third  count  charged  nim  with  stealing  ten  securities  for 
loney,  and  ten  pieces  of  paper. 

The  theft  was  proved  by  satisfactory  evidence.  The  documents 
hemselves  were  not  produced  upon  the  trial,  but  the  annexed 
TBS  shown  to  be  a  facsimile.  Evidence  was  given  that  among 
ealers  in  railway  stocks  and  shares  upon  the  Stock  Exchange 
1  London,  these  documents  were  treated  and  dealt  with  under 
he  name  of  Great  Luxemburg  Railway  shares,  and  that  they 
rere  scrip  entitling  the  holders  thereof  to  receive  dividends, 
nd  that  they  passed  by  delivery  as  bank  notes.  No  evidence, 
towever^  was  given  of  the  existence  of  any  fund  out  of  which 

(a)  Reported  by  B.  C.  ROBiNSON,  Esq.,  Barruter-at-Law. 
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^»>«        such   diyidends  were  payable,  or  of  the  payment  of  any  divi- 
gjj^       dends,  or  of  the  existence  of  the  Great  Luxemburg  Kail  way  Com- 

pany.     Upon  the  trial   the  following  objections  were   made: — 

1855.  jFirst,  That  the  documents  were  not  within  the  provisions  of 
£~T  the  5th  section  of  the  7  &  8  Geo.  4,  c.  29 ;  and  secondly,  That 
although  not  within  the  provisions  of  the  said  section  they  were 
shown  to  be  valuable  securities,  and  consequently  could  not  be 
properly  described  as  pieces  of  paper.  I,  however,  overruled  both 
/  the  objections  in  order  that  the  opinion  of  the  court  for  the  con- 
sideration of  Crown  cases  should  be  taken  upon  the  subject,  and 
the  jury,  under  my  direction,  found  the  prisoner  guilty  on  all  the 
counts.  Entertaining  doubts  as  to  the  propriety  of  my  ruling,  I 
have  to  request  the  decision  of  the  said  court  upon  these  points  in 
the  manner  above  stated,  and  whether  such  conviction  can  be 
supported  on  any  grounds  consistently  with  the  facts  hereinbefore 
stated. 

Judgment  was  respited  upon  the  prisoner,  and  he  stands  com- 
mitted to  the  gaol  of  Newgate  to  abide  the  determination  of 
this  case. 

Russell  Gurnet. 

The  following  is  the  English  text  of  the  facsimile  referred  to: — 
"  Great  Luxemburg  Railway  Company. 
"  Certificate  to  bearer, 
"  Ten  half- shares. 

^*  The  holder  of  this  certificate  is  entitled  to  ten  half-shares  of 
10^  each,  in  the  Great  Luxemburg  Company,  subject  to  the 
statutes  of  the  Soci^t^  Anonyme,  passed  at  Brussels  the  11th  of 
September,  1846,  and  sanctioned  by  royal  decree  of  the  Ist  Octo- 
ber, 1846,  and  to  all  the  arrangements  which  have  been  made  by 
the  company.  Interest  at  the  rate  of  5L  per  cent,  per  annum  will 
be  Daid  on  these  half-shares  until  the  line  is  opened  from  Brussels 
to  Namur,  after  which  the  dividends  will  be  derived  from  the 
surplus  which  may  remain  after  payment  of  preferential  charges. 

In  a  paralleled  column  of  the  same  page  there  was  a  French  text 
to  the  same  effect. 

Metcalfe  for  the  prisoner.  ITie  5  th  sect,  of  the  7  &  8  Gea  4,  enacts, 
that  "  If  any  person  shall  steal  any  tally,  order,  or  other  security 
whatsoever,  entitling  or  evidencing  the  title  of  any  person  or  body 
corporate  to  any  share  or  interest  in  any  public  stock  or  funa, 
whether  of  this  kingdom,  or  of  Great  Britain,  or  of  Ireland,  or  of 
any  foreign  state,  or  in  any  fund  of  any  body  corporate,  company, 
or  society,  or  to  any  deposit  in  any  savings'  br.nk,  or  shall  steal  any 
debenture,  deed,  bond,  bill,  note,  warrant,  order,  or  other  security 
whatsoever  for  money,  or  for  the  payment  of  money,  whether  of 
this  kingdom,  or  of  any  foreign  state,  or  shall  steal  any  warrant  or 
order  for  the  delivery  or  transfer  of  any  goods  or  valuable  things 
shall  be  guilty  of  felony.''  The  question  Ls  whether  these  docu- 
ments are  within  the  meaning  of  this  section.  In  that  clause  of  the 
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section,  with  respect  to  stealing  securities  for  shares  in  the  public       Bbo. 
stocks  or  fundsy  the  words  **  or  of  any  foreign  state"  are  used       0^!^ 

Hie  word  ** foreign"  is  also  used  in  the  latter  branch  of  the        ' 

section,  which  speaks  of  securities  for  money;  but  they  are  1855. 
omitted  in  the  second  clause  relating  to  securities  for  shares  in  the  rZ^ 
funds  of  any  body  corporate,  company,  or  society.  In  interpreting  '"*"*^' 
the  section,  therefore,  it  is  clear  that  it  was  not  meant  to  apply  to 
securities  for  shares  in  a  private  company  such  as  this  is.  The  Legis* 
lature  in  making  provision  respecting  corporations  and  companies 
generally  means  English  corporations  and  companies  only.  It 
was  at  one  time  doubted  whether  the  forgery  of  an  instrument  in 
this  country  payable  abroad^  or  the  uttermg  an  instrument  in  this 
country  forged  and  payable  abroad  was  an  offence  within  some  of 
the  repealed  statutes :  {R.  v.  Dick,  1  Leach.  68 ;  R.  v.  At  Kay  y 
R.  &  K.  71.)  But  it  was  afterwards  decided  that  it  was  so  in  R.  v. 
Kirkwoady  1  Moo.  C.  C.  311.  At  all  events  the  11  Geo.  4  and 
1  WilL  4,  c  66,  s.  30,  expressly  provided  for  such  a  case.  In  this 
very  act,  sect  18,  speaks  of  all  companies  generally,  but  in  the 
very  next  section  the  case  of  foreign  companies  is  specifically 
provided  for. 

Jervis,  C.  J. — I  am  of  opinion  that  the  conviction  is  right. 
The  whole  question  turns  upon  whether  these  scrip  certificates 
are  within  the  meaning  of  the  5th  section  of  7  &  8  Geo.  4,  c  29. 
They  are  clearly  within  the  mischief  intended  to  be  prevented  by 
the  act;  and  I  think  that  the  words  of  the  statute  are  large 
enough  to  include  them.  The  words  in  that  clause  of  the  section 
which  immediately  precedes,  and  in  that  which  immediately  follows 
the  clause  on  which  the  indictment  is  founded,  extend  the 
otherwise  limited  meaning  of  the  expressions  ''of  public  stock, 
funds,  and  money,"  and  tend  to  show  that  the  expression  **  funds 
of  any  body  corporate,  company,  or  society,"  in  the  intermediate 
branch  were  intended  to  have  the  larger  construction ;  I  think, 
therefore,  that  the  word  foreign,  so  far  from  restricting,  was  meant 
to  enlarge  the  operation  of  these  very  words.  When  property 
comes  into  this  country,  it  is  within  the  protection  of  the  laws,  and 
the  mischief  is  the  same,  whether  the  security  stolen  be  for  shares 
in  an  English  or  foreign  company. 

Parke,  B. — My  first  impression  was,  that  the  statute  did  not 
extend  to  securities  for  shares  in  the  funds  of  a  foreign  body 
corporate,  or  foreign  company.  There  are,  no  doubt,  corporations 
abroad,  but  not  perhaps  precisely  of  the  same  description  as  our 
own,  but  savings'  bauKs,  which  are  mentioned  in  the  section,  are 
probably  peculiar  to  this  country.  The  reasons,  however,  given  by 
my  Lord  have  induced  me  to  abstain  from  dissenting  from  the 
judgment  he  has  given,  though  my  mind  is  still  not  entirely  free 
firom  doubt  upon  the  subject.  The  case  is  clearly  within  the 
mischief  contemplated  by  the  statute. 

WiGHTMAN,  J. — I  quite  agree  with  what  has  fallen  from  my 
Lord  Chief  Justice.  The  use  of  the  words  "  foreign  state,"  where 
public  funds  or  money  is  mentioned^  rather  strengthened  the  view 
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^'^*        that  foreign  securities  are  included  in  the  general  words  which 
SioTH.       follow.     A  difficulty  might  arise  with  regard  to  the  word  money, 

and  that  difficulty  is  removed  by  the  introduction  of  the  words  **of 

^^^^'       any  foreign  state."    I  think  me  language  of  the  clause   quite 
Larcenv      Sufficient  to  include  the  case  of  stealing  securities  for  shares  in  the 
funds  of  a  foreim  company. 

Cbompton,  J. — My  impression  is  the  same  as  that  of  the  rest 
of  the  court,  although  I  am  not  so  free  from  doubt  as  some  of  the 
members  of  it. 

WiLLES,  J. — I  think  the  conviction  right. 

Conviction  cffirmed. 
Metcalfe  for  the  prisoner. 
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COURT  OF  CRIMINAL  APPEAL. 

April  26,  1856. 

(Before  Jebvis,  C.  J.,  Wiortman,  Cresswell  and  Erle,  JJ., 

and  Martin,  B.) 

Reg.  v.  Mary  Anne  STRiPP.(a) 

Emdemee — VoluHtary  statement  of  accused  made  before  a  magistrate 

upon  appUcfUion  for  a  remand. 

A  vduniary  statement  made  by  a  prisoner  in  the  presence  of  a  magis^ 
trate^  upon  an  appUeation  for  a  remandy  is  admissible  in  evidence^ 
though  the  statement  was  not  taken  down  in  writing^  and  no  caution 
was  given  by  the  magistrate  to  the  effect  prescribed  by  \\  ^  \2  Vict* 
c.  42,  *.  18. 

AT  the  General  Quarter  Sessions  of  the  Peace  of  oar  Sovereign 
Lady  the  Queen^  holden  at  Reigate,  in  and  for  the  connty 
of  Surrey^  on  Tuesday,  the  8th  April,  1856,  Mary  Anne  Stripp 
was  tried  and  conyicted  for  stealing  firom  her  master  upwards  of 
5/L  in  the  dwelling-house  of  her  said  master,  and  Mras  thereupon 
sentenced  to  one  calendar  month  hard  labour;  but  execution  of 
such  sentence  was  respited  until  the  opinion  of  the  justices  of 
either  bench  and  barons  of  the  Exchequer  should  be  given  on  the 
following  point  Amongst  the  other  articles  which  were  proved  to 
be  so  stolen  was  a  cash-box  containing  upwards  of  5/1  in  money^ 
the  property  of  the  prisoner's  master.  This  cash-box  bore  tJie 
marks  of  having  been  opened  with  violence.  It  was  in  the  posses- 
sion of  the  superintendent  of  police,  who,  being  desirous  of  making 
a  further  search  before  the  examination  of  the  several  witnesses  at 

Cetty  sessions,  took  the  prisoner  before  a  magistrate  and  applied  to 
ave  her  remanded,  to  enable  him  to  make  his  intended  search. 
In  support  of  his  application  for  a  remand,  the  superintendent 
produced  the  cash-box  and  an  iron  chisel,  stating  his  belief  that  it 
was  with  that  instrument  the  prisoner  had  opened  the  box,  upon 
which  the  prisoner  spontaneously,  and  without  any  question 
having  been  put  to  her,  said  that  she  had  not  opened  the  box  by 
means  of  the  chisel,  but  by  a  hammer.  No  examination  whatever 
was  taken  by  or  before  the  magistrates  above  referred  to,  who 

(a)  Reported  by  A.  Bittleston,  Esq.,  Barrister-at-Ltw. 
VOL.    VII.  II 
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merely  granted  a  remand ;  but  it  will  be  seen  by  the  deposition 
which  follows  that  what  passed  on  the  application  for  the  remand 
was  given  in  evidence  before  the  committing  magistrates,  and  was 
taken  down  in  writing  as  part  of  the  deposition  of  the  sapcrin- 
tendent  This  deponent,  William  Henry  Biddlecomb,  on  his  oath 
says  as  follows : — On  Thursday  last,  the  20th  March,  from  infor- 
mation I  had  received  of  the  robbery,  I  went  to  the  prosecutoi^s 
house  accompanied  by  Inspector  MartelL  I  commenced  my 
inquiry  and  nrst  of  all  ascertained  the  number  of  persons  in  the 
house  on  the  Monday.  My  suspicions  having  been  directed  to 
the  prisoner,  I  directed  the  inspector  to  make  a  minute  search  of 
the  premises  while  I  commenced  searching  the  inside.  From  some- 
thing that  occurred  during  the  search  I  felt  it  necessary  to  go  to 
Thames  Ditton,  the  residence  of  the  prisoner's  mother,  and  I  there 
apprehended  the  prisoner.  I  asked  her  for  her  purse  and  money. 
She  said,  "  My  mother  has  put  it  in  her  box."  Her  mother  was 
not  at  home,  but  the  lodger  opened  the  box  for  me ;  I  there  found 
SOs.  in  silver,  and  15/.  lOs.  in  gold.  On  my  way  from  Eshcr  to 
Weybridge  the  prisoner  cried,  and  said  she  wished  to  see  her 
mother.  On  the  Saturtlay,  from  something  more  told  me,  I  went 
to  the  cell  in  which  the  prisoner  was  confined;  I  said  to  her,  *'I 
find  you  have  made  a  statement  to  the  officer ;  I  am  going  to  take 
you  to  a  magistrate."  She  said,  '^  You  will  find  the  money  in  the 
mill-pond;  I  threw  it  in  because  I  thought  the  policeman  suspected 
me  when  he  came  on  the  Wednesday ;  I  threw  away  the  Hanover 
coin  and  the  half-guinea  because  it  was  not  good."  On  the 
previous  day  (Good  Friday)  I  had  seen  her  in  her  cell ;  I  told  her 
her  mother  was  coming  to  sec  her,  but  that  I  must  give  her  this 
caution,  that  whatever  she  said  to  me  or  any  one  connected  with 
the  station,  would  be  related  to  the  ma^strate  and  used  as  evidence 
against  her.  Her  reply  was,  '*  I  hope  mother  will  come  on  Satur- 
day." I  placed  her  before  Mr.  BacK  and  asked  for  a  remand ;  she 
stated  to  Mr.  Back  that  she  had  thrown  the  money  into  the  miU- 

Eond,  and  placed  the  cash-box  in  the  coal-cellar.  I  produced  a 
ammer  and  a  chisel  before  Mr.  Back,  and  said  I  believed  the 
instrument  (a  chisel)  now  produced  was  used  in  breaking  the  cash- 
box ;  she  said,  ^'  No,  I  diu  it  with  the  chopper."  When  I  appre- 
hended the  prisoner,  I  told  her  the  char;^  She  said  ^  I  snow 
nothing  about  it."  At  the  proceedings  before  the  oommitting 
magistrates,  the  charge  was  read  to  the  said  prisoner^  and  tlMS 
sevenil  witnesses  for  the  prosecation  were  examined  in  her  pre- 
sence. The  prisoner,  after  the  usual  caution,  was  asked  if  she 
witched  to  say  anything  in  answer  to  the  charge,  whereupon  she 
^id,  *^  I  am  not  guilty ;  the  things  which  are  now  produced  were 
not  found  in  my  box  when  first  searched  by  Mrt.  Holroyde."  He 
deposition  and  statement  of  the  prisoner  above  mentioned  were 
produced  at  the  trial,  and  the  superintendent  above  referred  to 
was  examined,  and  gave  the  same  statement  as  contained  in  his 
dei>osition,  including  tlie  voluntary  admission  made  by  the  prisoner 
boforo  the  magistrate  first  above  mcntioueil  on  the  appUcation  for 
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a  remand,  bat  the  witness  stated  that  the  ma^tratc*s  clerk  who       ^^^ 
took  down  his  evidence  had  erroneously  used  Uio  term  ^  hammer"      srnrpp. 
instead  of  "chopper."  *  * 

The  counsel  K>r  the  prisoner  objected  that  the  statement  of  the       ^^^^• 
prisoner  in  the  presence  of  the  remanding  magistrate  was  not    EeUmce-- 
receivable  in  evidence  at  the  trial,  not  having  been  then  taken    PrUoners 
down  in  writing  with  the  previous  caution  required  by  the  statute,     ^iaument. 

The  court  held  that,  no  examination  whatever  having  been 
committed  to  writing  on  the  application  for  a  remand,  but  merely 
a  statement  being  made  by  the  officer  as  the  reason  for  such 
^iplication,  the  voluntary  interruption  of  the  prisoner  at  the 
moment  was  not  governed  by  the  rules  relating  to  a  statement 
mitde  by  a  prisoner  at  the  dose  of  an  examination  before  the 
committing  magbtrate;  and  the  jury  were  directed  that  they 
might  take  into  consideration  the  evidence  of  the  witness  of  what 
pueed  before  the  magistrate  on  the  application  for  the  remand, 
mcluding  the  statement  voluntarily  made  by  the  prisoner. 

The  ^ury  thereupon  convicted  the  prisoner;  and  upon  the 
^>plication  of  the  prisoner's  counsel,  the  court  reserved  for  the 
decision  of  the  justices  of  either  bench  and  barons  of  the  Exchequer 
the  question  whether  the  voluntary  statement  of  the  prisoner  in 
the  presence  of  the  remanding  magistrate,  the  same  not  having 
been  then  committed  to  writing  after  the  caution  required  by  the 
statute  had  been  previously  pven,  was  properly  received  in  evi- 
dence at  the  trial  r 

The  case  was  not  ai^ued  by  counsSl. 

Jervis,  C.  J.,  delivered  the  opinion  of  the  court — We  think 
that  the  statement  of  the  prisoner  was  admissible,  and  that  the 
conviction  is  right.  The  objection  is,  that  it  was  made  when  she 
was  brought  up  before  a  magbtrate  upon  the  charge,  and  that  it 
was  not  then  taken  down  in  writing  after  a  caution  had  been  given 
to  the  prisoner  in  the  terms  prescnoed  by  sect  18  of  11  &  12  Vict 
c.  42 ;  but  it  appears  to  us,  that  that  section  only  directs  wliat  is 
to  be  done  by  the  committing  magistrate  when  the  examinations 
of  all  the  witnesses  for  the  prosecution  have  been  completed,  and 
their  depositions  are  read  over  to  the  accused.  Then  it  is  that  the 
caution  is  to  be  given,  and  any  statement  made  by  the  prisoner  is 
to  be  taken  down  in  writing,  and  transmitted  with  the  depositions ; 
bat  we  are  of  opinion  that  it  was  not  intended  by  that  provision 
to  prevent  the  prosecution  from  giving  evidence  of  any  other 
statement  voluntarily  made  by  the  prisoner^  either  before  or  after, 
or  during  the  progress  of  the  investigation  before  the  magistrates. 

Canmctian  affinned. 
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COURT  OF  CRIMINAL  APPEAL. 

April  26,  1856. 

(Before  Jervis,  C.J.,  Wightman,  Cresswell  and  Erle,  JJ., 

and  Martin,  B.) 

Reg.  v.  Leech,  {a) 

False  preiencei'-^  VeHue-^urisdiction. 

A  letter  containing  a  false  pretence  uhu  received  by  the  prosecutor 
through  the  post  in  the  borough  of  C. ;  but  it  teas  written  and  posted 
out  of  the  borough.  In  consequence  of  that  letter  he  transmitted 
through  the  post  to  the  writer  of  the  first  a  post-office  order  far  2(U, 
which  was  received  out  of  the  borough: 

Held^  that  in  an  indictment  against  the  writer  of  the  first  Utter  for  false 
pretences^  the  venue  was  well  laid  in  the  borough  (f  C 

AT  the  Epiphany  Quarter  Sessions,  held  for  the  county  of  the 
borough  of  Carmarthen  (being  a  court  of  separate  jurisdic- 
tion from  that  of  the  county  of  Carmarthen),  in  1856,  John 
Lajton  Leech  was  tried  for  and  conyicted  of  obtaining  monej  by 
false  pretences.  After  the  case  for  the  prosecution  had  closed 
but  before  the  yerdict  was  deliyered,  the  adyocate  for  the  prisoner 
objected  that  the  yenue  was  not  properly  laid  in  the  county  of  the 
borough  of  Carmarthen,  and  that  the  prisoner  was  not  indictable 
there.  The  following  eyidence,  as  applicable  to  the  objection,  was 
^yen.  The  prosecutor  John  Matthews  is  the  post-master  of  Car- 
marthen, and  was  so  at  the  time  the  offence  was  committed  by  the 
prisoner.  The  prisoner  was,  in  May  last,  when  the  offence  was 
committed,  an  officer  in  the  department  of  the  Oeneral  Post-officCi 
acting  as  assistant-suryeyor  of  the  South  Wales  district,  and  on 
duty  at  Newcastle  Enilyn,  in  the  county  of  Carmarthen.  On  the 
23rd  April,  1855,  the  prisoner  wrote  the  following  letter  to  the 
prosecutor : — 

"  Dear  Sir, — Will  you  kindly  send  me  12/.,  and  1  will  giye  you 
a  warrant  at  the  end  of  the  month. 

"  Yours  faithfully, 

**  (Signed)  John  L,  Leech." 

(fi)  Ki'portod  *■>■  A.  UlTTLESTON.  I-^].,  Boiri^tor-at-L^vi . 
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It  appeared  that  the  authorities  of  the  General  Post-office  were  ^^* 

in  the  habit  of  paying  their  officers  by  means  of  money-orders^  Letou. 

which  are  called  warrants.     It  appears,  by  the  following  receipt  

for  a  registered  letter,  that  the  prisoner  received  the  l2Lf  which  ^^^^- 

he  required :—  "f^ 

**  12L    Received  this  24th  day  of  April,  1855,  of  the  postmaster    ^^vet^T" 

of  Newcastle  Emlyn,  a  registered  letter  addressed  to  John  Ji.        

Leech,  Esq.,  P.  O.^  Newcastle  Emlyn. 

"  (Signed)  John  L.  Leech." 

On  the  2nd  May,  1855,  the  following  letter  was  received  by  the 
prosecutor  from  the  prisoner ;  it  bore  no  date : — 

"  My  dear  Sir, — I  have  got  a  warrant  for  32/.  1  Is,  6d. ;  will 
you  please  send  me  the  difference  between  12/.,  which  I  have  had, 
and  I  wiU  send  you  the  warrant,  or  bring  it  myself.  I  will  send 
you  instructions  to-morrow  about  the  change  at  Cenarth  Ealgenan, 

and  ^  Yours  faithfully, 

"(Signed)  John  L.  Leech." 

In  compliance  with  the  request  of  the  prisoner,  the  prosecutor 
sent  to  the  prisoner  by  post,  in  a  registered  letter  posted  at  Car- 
marthen, 20/.  lis.  6d.,  being  the  difference  between  the  12/.  pre- 
viously sent  by  the  prosecutor  to  the  prisoner,  and  the  32/.  lis,  6d, 
for  which  the  prisoner  alleged  in  his  letter  he  had  a  warrant.  By 
the  following  receipt  for  the  registered  letter  it  was  found  that  the 
20iL  lis.  Qd.  was  received  by  the  prisoner  at  Newcastle  Emlyn,  in 
the  county  of  Carmarthen : — 

'^20/.  Us.  M.  Received  this  3rd  day  of  May,  1855,  of  the 
postmaster  of  Newcastle  Endyn,  registered  letter  addressed  to 
John  L.  Leech,  Esq.,  P.  O.,  NewcasUe  Emlyn. 

"(Signed)  John  L.  Leech.** 

In  each  receipt  for  the  registered  letter,  the  amount  contained 
in  the  letter  was  inserted  in  the  receipt  for  the  protection  of  the 
prosecutor.  The  following  letter  was  addressed  to  the  prosecutor 
Dy  the  prisoner,  which,  amongst  other  matters  referring  to  the 
business  of  the  poet-office,  contains  the  following  paragrapn : — 

<^  Gloucester,  10th  May,  1855. 
**  My  dear  Sir, — I  will  send  you  the  warrant  for  32/.  lis.  6d.  in 
the  oourse  of  three  or  four  days.    I  was  obliged  to  return  it  to 
London  for  correction." 

It  was  proved  that  the  prisoner  had  not  on  the  2nd  May,  1855, 
or  at  any  period  between  that  day  and  the  25th  Mav,  1855,  any 
warrant  for  32/.  lis.  6d.,  or  for  any  other  sum,  and  that  the  pro- 
secutor had  not,  between  the  2nd  May,  1855,  and  the  day  on 
which  the  prisoner  was  tried,  received  from  the  prisoner  any  such 
warrant  for  the  sum  of  20/.  1  Is.  6d.  received  by  the  prisoner  on 
the  3rd  May,  1855.  The  false  pretence  of  which  the  prisoner  was 
convicted,  is  the  statement  in  the  prisoner's  letter  written  at  New- 
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i^Bo-       castle  Emlyn,  in  the  county  of  Carmarthen,  and  received  by  the 
iJ^       prosecutor  in  the  county  of  the  borough  of  Carmarthen^  on  the 

'       2nd  May,  1855. 

1856.  The  money  which  the  prisoner  was  convicted  of  obtaining  by 

JTj^  such  false  pretences,  was  the  20L  11*.  6rf.  posted  in  a  register^ 
pretencea-'  letter  in  the  county  of  the  borough  of  Carmarthen,  and  received 
Verne.  by  the  prisoner  at  Newcastle  Emlyn  in  the  county  of  Carmarthen, 
on  the  3rd  May,  1855.  The  advocate  for  the  prisoner  urged  that 
the  false  pretence  was  not  made,  nor  the  money  obtained  by  the 
false  pretence  paid,  in  the  county  of  the  borough  of  Carmarthen, 
and  that  the  Court  of  Quarter  Sessions  for  the  borough  had  there- 
fore no  jurisdiction  to  try  the  prisoner.  The  recorder  thought  the 
court  had  jurisdiction  to  try  the  prisoner,  but,  at  the  request  of 
the  prisoner's  counsel,  considered  it  advisable  to  request  the 
opinion  of  the  judges  whether  the  venue  was  properly  laid  in  the 
county  of  the  borough  of  Carmarthen. 

No  counsel  was  instructed  for  the  prisoner. 
Bmoen^  for  the  prosecution,  referred  to  7  Geo-  4,  c.  64,  s.  12, 
which  authorizes  the  trial  in  either  county  of  an  offence  com^ 
menced  in  one  and  completed  in  another,  and  to  R,  v.  Jonc^ 
(1  Den.  C.  C.  551 ;  S.  C,  6  Cox  Crim.  Cas.  467) ;  and  contended 
that  the  delivery  of  the  letter  to  the  prosecutor  witliin  the  boroug;;li 
was  at  least  a  commencement  of  the  offence  there. 

Jebvis,  C.  J- — The  venue  was  clearly  well  laid.  The  delivery 
of  the  letter  through  the  post  in  the  borough,  was  the  making  of 
a  false  pretence  there. 

Conviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

April  26,  1856. 

Jebvis,  C. J.,  WiGiiTMAN,  Cb£88W£LL  and  Erle,  JJ., 

and  Martin,  B.) 

Reg.  v.  Topping.  («) 

my — Scotch  marriage — British  subject  resident  in  England, 

h  subjecty  usuaUg  resident  in  England^  and  contracting  a  second 
tge  in  Scotland  during  the  life  of  his  voife^  is  liable  to  be  con- 
of  bigamy  in  England^  under  t/ie  provisions  of  9  Geo.  4,  c.  31, 

prisoner  was  convicted  of  bigamy  at  the  last  assizes  for 

3  county  of  Cumberland,  but  the  learned  iudge (Martin,  B.) 

I  the  following  case  for  the  opinion  of  this  court : — 

be  2nd  February,  1849,  the  prisoner  Joseph  Topping;  a 

of  Her  Majesty,  who  was  at  that  time  usually  resident  at 

,  married  in  Scotland,  and  according  to  the  law  of  Scotland, 

jshton,  then  also  in  like  manner  resident  in  Carlisle.     On 

1  November,  1854,  Anne  Ashton  bein^  alive,  the  prisoner, 

itinucd  resident  in  Carlisle,  married  in  Scotland,  and  ac- 

to  the  law  of  Scotland,  Jane  Lester,  then  also  usually 

at  Carlisle.     The  question  reserved  was — whether  the 

had  committed  an  offence  against  the  stat.  9  Geo.  4, 

iaec  was  not  argued  by  counsel. 

18,  C.  J.,  delivered  the  judgment  of  the  court — We  are  of 
that  the  offence  was  complete  within  the  stat.  9  Geo.  4, 
At  the  time  of  the  second  marriage  the  prisoner  had 
been  married  in  Scotland,  and  his  wife  was  living.  He 
e  comes  within  the  words  of  the  statute,  ^^If  any  ]>erson 
arried  shall  marry  any  other  person  during  the  life  of  the 
husband  or  wife;"  and  it  is  immaterial  that  the  second 
s  took  place  in  Scotland,  he  being  a  British  subject ;  be- 
he  words  of  the   enactment  are,  ^^  whether  the   second 

(ri)  Ri'portcU  hy  A,  BiiTLUSTON,  Esq.,  Barribtcr-at-Law. 
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Bbo.        marriage  shall  have  taken  place  in  England  or  elsewhere ;  and  the 
Toppivo      limitation  upon  those  woras  contained  in  the  proviso  is  not  ap- 


plicable to  tnis  case.     That  proviso  only  excludes  the  case  of  '*  a 

1B56.       second  marriage  contracted  out  of  England  by  any  other  than  a 

^/~_     subject  of  His  Majesty ;"  and  it  is  clear,  therefore,  that  the  prisoner 

Scotch  marriage  is  a  pcrsou  who  is  brought  within  the  operation  of  the  statute,  and 

-^BriHsh     the  conviction  is  right. 

'"^'  Conviction  affirmed. 


COURT  OF  CRIMINAL  APPEAL. 

April  26,  1856. 

(Before  Jeryis,  C.  J.,  Colebidoe,  Cbesswell  and  Erle,  J  J., 

and  Mabtin,  B.) 

Reo.  v.  Dayis,  alias  Rush,  and  Dayies.  (a) 

Misdelivery  of  letter — Appropriation  of  contents — Larceny* 

A  letter  containing  a  post-office  order  was  delivered  by  mistake  to  A.^  who 
after  ascertaining  that  it  was  not  intended  Jbr  him^  appropriated  the 
contents  to  his  own  use: 

Held,  not  guilty  of  larceny. 

THE  following  case  was  stated  by  Erie,  J. : — 
The  prisoners  were  convicted  of  stealing  a  post-office  order^  laid 
in  the  first  count  to  be  the  propertv  of  the  postmaster,  and  in  the 
second  count,  that  of  William  Davies.  The  jury  must  be  taken  to 
have  found  the  following  facts,  viz. :  William  l)avies,  of  Bishops 
Castle,  put  the  post-omce  order  in  a  letter  into  the  post-ofBcc 
there  for  his  son,  having  directed  it  to  him  thus :  **  John  Davies, 
Pack-horse  Inn,  Welshpool."  In  Welshpool  there  were  two  inns 
of  that  name,  called  the  Upper  and  the  Lower  Pack-horse.  At 
the  lower,  John  Davies,  the  son,  was  living;  at  the  upper,  John 
Rush,  the  prisoner,  who  had  enlisted  in  the  militia  as  John  Davis, 
and  was  known  by  that  name  only  in  Welshpool,  was  billeted,  and 
the  letter  was  delivered  for  him  there  from  the  Welshpool  post- 
office.  He  could  not  read,  and  took  the  letter  to  the  other  prisoner, 
William  Davies,  also  billeted  in  Welshpool,  who  read  it  to  him. 
John  Davis  then  told  him  that  the  letter  and  order  were  not 

(a)  Kcjiortcd  by  A.  Bi  TTi.E;iTo:f,  Ks*i.f  Uarri£ter-at-Law. 
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intended  for  him,  and  William  Davies  advised  him,  notwithstanding,        Bso. 
to  keep  them  and  get  the  money,  and  this  they  both  immediately       d^vis, 
did,  by  applying  to  the  post-office  in  the  ordinary  way.     I  told  the        aiia$ 
jury,  that,  if  at  the  time  the  prisoners  received   the  order  they       Rcsh. 
knew  it  was  not  the  property  of  John  Davis,  the  prisoner,  but        ~~ 
the  property  of  another  person  of  known  name  and  address,  and,        — ! 
nevertheless,  determined  to  appropriate  it  wrongfully  to  their  own    /fnceny— 
use,  they  were  guilty  of  larceny ;  and  that,  in  my  opinion  they  had  ^*^^J^jr^ 
not  received  it  until  they  had  discovered,  by  opening  and  reading        — ' 
the  letter,  whether  it  belonged  to  John  Davb  the  prisoner  or  not. 
I  considered  that  the  law  of  larceny  laid  down  in  respect  of  articles  v 

found  was  applicable  to  the  article  here  in  question.  In  respect  to 
those  articles  the  finder  is  guilty,  if,  after  he  has  ascertainea  what 
the  article  is,  and  what  are  the  marks  of  ownership,  he  determines 
to  appropriate  it  wrongfully  to  himself:  and  so  m  respect  of  an 
article  inclosed  in  a  misdelivered  letter,  the  question  of  wrongful 
Impropriation  cannot  arise  until  it  has  been  ascertained  whether  the 
letter  nas  been  misdelivered  or  not.  I  ruled,  as  above  stated,  but 
when  I  did  so  my  attention  had  not  been  called  to  B,  v.  MucUaw, 
1  Moo.  C.  C.  100 ;  and  on  reading  it  1  reserved  the  point  whether, 
upon  these  facts  and  this  ruling,  the  conviction  was  lawful?  The 
prisoners  were  sentenced  one  to  three  months'  and  the  other  to 
six  months'  imprisonment,  with  hard  labour,  and  they  were 
ordered  to  be  kept  in  the  prison  until  this  case  should  be 
determined. 

The  case  was  not  argued  by  counsel. 

Jebtis,  C.  J. — This  case  is  governed  by  B.  v.  MucUow,  and 
the  conviction,  therefore,  cannot  be  sustained. 

CoL£BiDO£»  CsESSWELL,  and  Eble,  JJ.,  and  Mabtik,  B., 
concurred. 

Conviction  quashed. 
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COURT  OF  CRIMINAL  APPEAL. 

May  3,  1856. 
(Before  Jeuvis,  C.J.,  Coleridge,  Wightman  and  Cuess- 

WELL,  J  J.,  and  BUAMWELL,  B.) 

Reg.  r.  WooD.(a) 

Night'poaching — Vnlawfitl  entry  upon  land — Necessity  of  evidence  to 

negative  permission  oj  owner  or  tenant. 

In  a  case  of  night-poaching,  it  is  not  necessary  on  the  part  of  the  prote- 
cution  to  caU  the  occupier  or  the  owner  of  the  land  to  prove  thai  the 
persons  charged  were  not  upon  the  land  by  their  permission, 

THE  following  case  was  reserved  by  BramweU,  B. : — 
James  Wood  was  indicted  for  bein^,  with  others  to  the 
number  of  three,  unlawfully  on  land  for  tne  purpose  of  taking 
game,  being  armed.  The  case  was  proved,  except  that  it  was 
shown  that  the  lands  were  the  freehold  of  Jonas  Spode,  but  in 
the  occupation  of  one  Johnson,  a  tenant  of  Spode.  It  was 
thereupon  objected  for  the  prisoner,  that,  to  support  the  indict- 
ment, it  must  be  shown  he  was  '*  unlawfully"  on  the  land,  and 
that,  to  show  he  was  unlawfully  there,  it  must  be  shown  by  direct 
evidence,  that  he  had  not  the  permission  of  either  the  tenant  or 
the  landlord,  if  the  game  was  reserved  to  him,  and  an  authority  to 
that  effect  was  cited.  The  jury  found  the  prisoner  guilty,  and, 
unless  the  particular  proof  suggested  was  necessary,  there  was 
abundant  evidence  not  merely  that  the  prisoner  and  those  with 
him  were  on  land  which  belonged  to  none  of  them,  but  also 
by  their  conduct  that  they  were  unlawfully  there.  In  deference  to 
the  authority  cited,  I  reserved  this  question  for  the  Court  of 
Criminal  Appeal. 

No  counsel  was  instructed  to  argue  for  the  prisoner. 

Merewetiier,  appeared  for  the  proseution. 

Bramwell,  13.  mentioned,  that  the  authority  referred  to  was  a 
case  of  IL  v.  Edge,  decided  by  Martin,  B.,  and  cited  by  Mr. 
Sawyer. 

Sawyer  {amicus  curice)  stated,  that  Martin  B.  held,  in  a  case  of 
night-poaching,  that  either  the  landlord  or  the  occupier  of  the  land, 
whichever  was  entitled  to  the  game,  ought  to  be  called  to  show 
that  the  prisoner  was  not  on  the  land  by  their  permission. 

Jervis,  C.  J. — There  must  have  been  something  more  in  that 

(a)  Keportcd  bj  A.  BiTTLEiiTON,  Esq.,  Barriatcr-at-Law. 
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case.     If  men  are  on  land  at  nighty  armed  and  doing  violence,  is        Bro. 
the  occupier  to  be  called  to  deny  that  he  had  allowed  them  a  day's      ^*' 
shooting?  ^  ^         ^ 

CbesswelL)  J, — If  a  policeman  finds  a  man  at  night  armed  on  isse. 
the  premi  es  of  another,  is  the  landlord  to  be  called  to  show  that  — 
he  did  not  give  him  permission  to  be  there? 

Jbryis,  C.  J.— We  all  think  the  conviction  right 

Conviction  affirmed. 


SrdanH* 

DUBLIN  COMMISSION  COURT,  GREEN  STREET. 

October  25,  1855. 

(Before  Monahan,  C.  J.,  and  Richards,  B.) 

Req.  v.  Mart  Gogartt.  (a) 

Concealing  child  birth^^What  amounts  to^^  Question  for  jury. 

Although  the  child  be  had  in  such  a  position  that  it  does  not  necessarily 

/allow  that  concealment  was  intended,  yet  if  the  jury /ind  that  such  was 

ike  intention  of  the  mother,  it  would  seem  that  the  offence  is  complete. 
The  ehildjfor  concecding  whose  birth  the  mollier  was  indicted,  was  found 

lying  on  the  bed  covered  by  the  quilt  merely,  and  lying  near  the  wall  by 

tJke  side  of  which  the  bed  was  placed. 
T%ere  was  no  further  attempt  at  concealment. 
Udd,  that  if  the  jury,  from  the  other  circumstances  of  the  case,  should 

be  of  opinion  that  concealment  was  the  intention  of  the  mother,  she 

should  be  convicted. 
Beg.  V.  Jane  Perry  [(1  Pierce  &  Dearslj,  471  ;  S.C.,  Cox  Crim.  Cas« 

531)  be  acted  on. 

THK  prisoner  was  indicted  for  concealing  the  birth  of  her  male 
child.  From  the  evidence  for  the  prosecution,  it  appeared 
that  shortlv  before  the  time  when  she  was  delivered  the  prisoner 
was  xemarKed  to  be  in  the  family  way.  That  on  the  afternoon  of 
the  dav  in  question,  the  prisoner  was  found  in  her  room  sitting  on 
the  side  of  her  bed,  and  when  asked  what  was  the  matter,  replied 
nothing.    There  was  an  appearance  as  if  blood  had  been  wiped  up 

(a)  Reported  hj  P.  J.  M^Kkrka,  £bq.,  Darristcr-at-Law. 
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from  the  floor  of  tho  room.  That  from  the  suspicions  raised  by 
the  prisoner's  appearance^  a  policeman  had  been  sent  for,  who,  on 
arriving,  found  the  prisoner's  door  fastened,  and  was  obliged  to 
break  into  the  room.  On  being  again  interrogated  and  asked  if  she 
had  had  a  child,  she  several  times  denied  it.  The  room  having 
been  searched,  the  body  of  a  male  child  was  found  lying  on  the 
bed  covered  by  the  quilt  and  lyinff  near  the  wall.  The  body  of 
the  child  was  dirty  and  covered  witn  bits  of  straw.  The  witness 
stated  to  the  court  that  there  was  no  heap  of  straw  or  anything  of 
that  kind  on  the  child,  and  that  it  was  lying  over  the  blankets  and 
sheets,  and  under  the  quilt.  There  were  no  marks  of  violence  on 
the  child. 

Smi/liey  Q.  C,  mentioned  to  the  court  the  case  of  Reg.  v.  Jarie 
Perry y  1  Pierce  &  Dearsly,  471  ;  S.  C,  6  Cox  Crim.  Cas,  531. 

MoNAHAN,  C.  J.,  in  charging  the  jury: — **No  doubt  even  if 
the  child  were  bom  dead,  it  would  be  an  offence  to  conceal  the 
birth.  The  only  question  for  you  is,  whether  there  was  a  con- 
cealment intended  by  the  prisoner  ?  If  delivered  according  to  the 
course  of  nature,  or  laid  there  without  the  design  of  concealing, 
there  would  be  no  offence;  The  fact  of  the  prisoner's  not  answer- 
ing or  telling  where  the  child  was,  does  not  constitute  any  offence. 
The  only  question  for  you,  as  I  have  already  said,  is,  was  conceal- 
ment the  object  of  the  prisoner  in  placing  the  child  where  it  was?" 

The  prisoner  was  convicted. 
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Itvtlaidi. 

tLIN  COMMISSION  COURT,  GREEN  STREET. 

October  25,  1855. 

(Before  Monahan,  C.  J.,  and  Richabds,  B.) 

Reg.  v.  RTAN.(a) 

^'^Pfusing  sentence  when  judgment  respited — Breach  of  under- 
taking  by  prisoner  discharged  without  receiving  sentence, 

prisoner^  who  has  pleaded  guilty,  has  been  discJiarged  witliout 
ing  sentence,  on  giving  an  undertaking,  and  entering  into  recogni' 

to  appear  and  abide  the  judgment  of  the  court  upon  receiving 
otice,  afterwards  violates  his  undertaking,  the  court  will  proceed 
ss  sentence  upon  the  prisoner  surrendering,  after  calling  upon 
»  say  why  judgment  should  not  be  awarded, 
iing  of  a  bill  against  the  prisoner  for  an  offence  which  would  be 
w:h  of  his  undertaking,  will  be  regarded  by  the  court  as  evidence 
brm  itself  of  the  prisoner's  bad  faith. 

lis  case  a  bill  having  been  found  against  the  prisoner  for 
making  and  entering  into  a  dwelling-house  with  intent  to 
his  wife;  on  his  being  put  forward, 

allisy  Q.  C.  for  the  Urown,  said  that  before  proceeding 
e  case  he  thought  it  right  to  mention  that  there  had  been 
ous  conviction  against  the  prisoner  upon  which  judgment 
;  been  pronounced,  and  if  the  court  would  now  proceed  to 
mtence,  the  ends  of  justice  might  be  effected  without 
ing  with  the  present  indictment.  The  former  indictment, 
h  the  prisoner  had  pleaded  guilty,  had  charged  the  prisoner 
ibbing  his  wife  with  intent  to  disable,  &c.  and  with  intent 
rrievous  bodily  harm.  Upon  that  occasion  the  prisoner 
K>k  to  execute  a  deed  of  separation  from  his  wife,  who 
Uy  received  the  most  cruel  treatment  from  him,  and  he 
undertook  thereafter  not  to  annoy  her,  and  on  these  terms 
nsel  for  the  Crown  consented  to  his  being  discharged  with- 
siving  sentence,  on  his  entering  into  the  usual  recognizance 
)ar  and  abide  the  judgment  of  the  court  whenever  duly 
ned.      As   the    prisoner  had,    instead   of   observing    his 

(a)  Reported  hy  P.  J.  M'Kkmna,  Esq.,  Barristcr-at- Law 
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undertaking,  made  a  still  more  serious  attack  upon  his  wifc^  the 
Crown  now  moved  the  court  that  judgment  should  be  passed  upon 
the  prisoner^  and  as  cTidcnce  of  the  prisoner's  breach  of  under- 
taking the  finding  of  the  present  bill  might  be  taken  into  oon- 
sideration  by  the  court. 

The  court  having  directed  the  officer  to  read  the  entries  in  the 
Crown  books^  it  appeared  that  the  prisoner  was  bound  to  keep  the 
peace  to  his  wife,  and  further^  to  appear  when  called  on  to  receive 
the  judgment  of  the  court. 

Baron  Richards  asked  the  prisoner  had  he  anything  to  offer 
why  the  court  should  not  pronounce  judgment  upon  him. 

The  prisoner  proceeded  to  make  a  long  rambling  statement  to 
show  that  he  did  not  mean  to  injure  his  wife  on  the  last  occasion, 
and  tliat  he  had  no  recollection  of  having  a  knife. 

MoNAiiAN,  C.  J. — We  arc  going  to  sentence  you  for  the  crime 
to  which  you  pleaded  guilty  in  June  lost. 

The  pnsoncr  was  sentenced  to  four  years'  penal  servitude. 
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COURT  OF  CRIMINAL  APPEAL. 

April  \6  and  n,  1856. 

(Before  Monahan,  C.J.,  Richards,  B.,  Ball  and  Jackson,  tF J., 

and  Greene,  B.) 

Reg.  v.  James  Courtney,  (a) 

Perjury — Materiality — Coroncr^s  inquest — Question  for  judge — Nature 

and  extent  of  coroner's  inquiry. 

The  duly  of  the  coroner  is  not  confined  to  ascertaining  tlie  cause  of 
deat/iy  but  he  should  inquire  into  all  the  circumstances  attending  it ;  and, 
therefore^  wheti  a  witness  has  untruly  answered  on  a  coroner's  inquest 
that  he  and  t/te  dcceasedy  with  whom  he  had  been  in  company^  had  not 
been  tippling,  or  in  a  puhlic-house,  on  the  evening  preceding  tlie  death,, 
such  answer  is  material  to  tlie  inquiry,  and  will,  if  untrue,  support  an 
indictment  for  perjury. 

Setnble, —  77ie  question  of  materiality  is  one  for  the  judge  and  not  the 
jury  to  decide  upon.  P&r  Monahan,  C.  J.,  Richards,  B.,  Jachson,  J., 
and  Greene,  B.     Ball,  J.,  dubitante. 

Perjury  assigned,  on  ansu>ers  of  the  prisoner,  that  he  had  not  tasted  any 
intoxicating  drinh,  or  been  in  a  public-house  on  a  particuUtr  evening. 
These  answers  were  given  on  an  inquest  Jield  on  the  body  of  a  man 
who  had  been  found  dead^  but  without  any  marhs  of  violence  or  any- 
thing to  came  suspiciofi  of  his  having  died  from  other  tlian  natural 
causes  : 

Held,  nevertheless,  directly  material^  as  the  coroner  was  bound  to  inquire 
into  all  the  circumstances  attending  death. 

On  the  trial  the  judge  had  left  the  question  of  materiality  to  the  jury, 
who  found  the  prisoner  guilty :  held,  under  these  circumstances,  that, 
whether  materiality  be  a  question  for  the  judge  or  the  jury,  the  conviction 
was  right. 

n.  V.  Lavey  (3  Car.  &  K  26),  observed  on. 

npHE  following  case  was  stated  for  the  opinion  of  the  court  by 
-*-     the  Chief  Justice  of  the  Common  Pleas : — 

Jamcft  Courtney  was  tried  before  me  at  the  last  assizes  fc^the 
county  of  KVlrlare  for  perjury,  alleged  to  have  been  committed  by 

(a)  Reported  by  \\  J.  M*Kb5na,  Esq.,  Barristcr-at-Law. 
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Rro.  him  in  a  deposition  made  by  him  before  a  coroner  while  holding 

CouMWKT.  ^^  inquest  on  the  body  of  John  ConoUy,     The  indictment  allied 

that  on    the  inquest   it  became  and  was  a  material  question 

1856.  whether,  on   the   9th  of  December,  the  siud  James  Courtney, 

PeHwy--     Patrick  Carroll,  and  John  ConoUy,  or  either  of  them,  had  drank 
MausriaUty,    any  iutoxicatiug  liquor  after  they  had  left  the  Police  Barrack,  and 

—  before  they  had,  on  the  evening  of  the  same  day,  arrived  at  the 
guard-room  of  the  60th  Rifles ;  and  that,  on  the  siud  inquest,  he 
the  said  James  Courtney  swore  that  neither  he  the  siud  James 
Courtney,  Patrick  CarroU,  and  John  ConoUy,  or  either  of  them, 
had  tasted  any  intoxicating  liquor  at  the  time  they  arrived  at  the 
guard-room  of  the  Rifles,  or  between  that  time  and  the  time  of 
their  leaving  their  barracks,  whereas,  in  truth  and  fact,  they  and 
each  of  them  had  during  that  interval  drank  a  large  quantity  of 
intoxicating  liquor,  to  wit,  two  nc^ins  of  whisky. 

There  was  another  assignment  of  perjury,  on  a  statement  in 
Courtney's  deposition,  that  they  were  quite  sober  at  the  time  of 
their  arrival  at  the  guard-room,  whereas,  in  fact,  they  were  not 
sober,  but,  on  the  contrary,  intoxicated  and  under  the  influence  of 
intoxicating  liquor. 

The  first  witness  for  the  Crown  was  Robert  Cooke  Carter,  the 
coroner  of  the  county,  who  proved  that  he  held  an  inquest  on  the 
11th  and  12th  of  December  on  the  body  of  John  Conolly,  a  con- 
stable of  police,  who  died  on  the  18tb  of  December,  that  the 
prisoner  Courtney  was  examined  as  a  witness,  and  made  and 
signed  the  deposition  which  he  produced  and  which  was  read.  He 
aLBO  produced  and  proved  the  other  proceedings  at  the  inquest, 
which  I  received  as  evidence  of  the  nolding  of  the  inquest  and 
proceedings  thereat 

The  next  witness  for  the  prosecution  was  Patrick  Doyle,  who 
proved  that  he  was  doing  business  in  a  public-house  on  the  Cur- 
ragh ;  that  Courtney,  Carroll,  and  Conolly  came  to  the  public- 
house  about  seven  o'clock  on  the  night  of  the  9th  of  December, 
and  had  some  whisky  and  punch ;  that  they  left  in  a  short  time, 
and  returned  again  to  the  public-house  in  about  an  hour,  that  is, 
about  eight  o'clock,  and  had  a  noggin  of  spirits ;  that  they  left  in 
a  short  time  after  drinking  the  spirits. 

John  McOwen,  a  waiter  in  the  public-house,  proved  that,  on 
the  second  occasion  deposed  to  by  the  previous  witness,  he  had 
seen  the  three  policemen  in  the  public-house ;  that  he  had  served 
them  with  a  noggin  of  whisky,  but  that,  not  having  spoken  to 
them,  and  their  coats  being  buttoned  up,  and  they  muffled,  he  was 
not  able  to  identify  them. 

Michael  Harman  also  proved  that  he  was  in  the  public-house  on 
the  9th  of  December  last,  the  Sunday  night  before  the  inquest, 
saw  the  three  policemen,  Courtney,  Carroll,  and  Conolly,  get  a 
noggin  of  whisky.  Conolly  gave  witness  part  of  it.  Conolly 
ana  Courtney  drank  the  remainder  of  the  noggin. 

Thomas  Priest,  a  soldier  of  the  60th  Rifles,  pr^red  that,  on  the 
night  of  Sunday  the  9th  of  December,  about  half-i»ast  ten  o'clock, 
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the  prisoner  Courtney^  ConoIIy,  and  another  policeman,  came  to  the 
guard-room  of  the  Rifles ;  they  said  they  had  lost  their  way ;  they 
a|)peared  to  be  intoxicated ;  they  remained  about  ten  or  fifteen 
minutes  and  then  went  away. 

This  was  the  case  for  the  prosecution.  At  the  close  of  the  case, 
a  discussion  arose  as  tb  whether  the  evidence  supported  the  per- 
juries assigned.  I  was  of  opinion  that  there  was  sufficient  evidence 
that  the  prisoner  and  the  two  other  policemen  had  taken  intoxi- 
eating  dnnk  in  the  interval  between  leaving  the  Police  Barrack 
and  coming  to  the  guard-room  of  the  Rifles,  but  not  as  to  the  party 
having  been  intoxicated.  A  discussion  then  arose  as  to  whether 
the  matter,  which  I  considered  there  was  evidence  of  being  false, 
was  material,  and  whether  I  was  to  decide  whether  it  was  material 
or  to  leave  it  to  the  jury. 

It  was  not  alleged,  on  the  part  of  the  Crown,  that  there  were 
any  grounds  for  supposing  that  the  deceased  ConoUy  had  come  by 
his  death  from  any  act  of  the  prisoner's  or  any  one  else,  and  that  he 
had  died  from  the  effects  of  having  been  exposed  to  the  night  air. 

If  I  had  been  obliged  to  decide  as  to  the  materiality  of  the 

auestion,  I  would  have  held  it  immaterial ;  but^  at  the  instance  of 
le  counsel  for  the  Crown,  I  left  the  question  of  materiality  to  the 
jury,  at  the  same  time  informing  them  that  as  no  case  was  made 
at  the  inquest,  and  as  there  were  no  grounds  for  supposing  that 
the  deceased  had  committed  suicide,  or  that  any  one  had  committed 
a  homicide,  that  it  did  not  occur  to  me  how  the  question,  as  to 
whether  the  police  party  had  drank,  was  material,  at  the  same  time 
Ileft  the  question  of  materiality  to  the  jury. 

The  jury  found  the  prisoner  guilty  of  perjury,  being  of  opinion 
that  the  question  was  materiid.  I  respited  sentence  until  the 
next  assizes.  The  prisoner,  not  being  able  to  find  bail,  he  remains 
in  custody. 

I  beg  leave  to  submit  for  the  opinion  of  the  court  the  following 
questions : — 

lat.  Was  the  materiality  of  the  matter,  in  which  the  false 
swearing  was  proved,  a  question  of  fact  to  be  found  by  the  jury, 
or  a  question  of  law  to  be  decided  by  me  ? 

2na.  If  the  question  of  materiality  was  for  the  jury,  was  there 
any  evidence  of  such  materiality  sufficient  to  be  submitted  to  the 
jury? 

3rd*  If  the  question  of  materiality  was  for  the  court,  and  not 
for  the  jury,  should  I  have  held  the  question  to  have  been  material 
or  immaterial  ? 

4th.  Is  the  conviction  of  the  prisoner  a  valid  conviction,  or  is  it 
invalid,  and  such  as  should  be  reversed  ? 

James  H.  Monahan. 

A  copy  of  the  indictment  was  annexed  to  the  case.  The  fol- 
lowing extract  contains  so  much  as  will  be  found  necessary :  — 

"  And  the  jurors  first  aforesaid,  &c.,  do  further  present  that,  at 
and  upon  the  said  inquest,  it  became  and  was  a  material  question 
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whether,  on  the  said  9th  day  of  December,  in  the  year  aforesaid, 
the  said  James  Courtney^  John  Conolly,  and  Patrick  Carroll,  or 
any  of  them,  had  drank  any  intoxicating  liquor  daring  a  certain 
space  of  time,  to  wit,  during  the  space  of  time  elapsed  between 
the  time  of  the  said  departure  of  the  said  James  Courtney,  John 
Conolly,  and  Patrick  Carroll  from  the  said  constabulaiy  barrack 
and  the  time  of  the  said  arrival  of  the  said  James  Courtney, 
John  Conolly,  and  Patrick  Carroll  at  the  said  guard-room  of  the 
said  Rifle  corps ;  and  that,  at  and  upon  the  said  inquest,  it  also 
became  and  was  a  material  question  whether,  on  the  said  9th  day 
of  December,  in  the  year  aforesaid,  the  said  James  Courtney, 
John  Conolly,  and  Patrick  Carroll  respectively,  were  sober  and 
free  from  the  influence  of  intoxicating  liquor  during  the  said  space 
of  time  so  as  aforesaid  elapsed  between  tne  said  departure  and  the 
said  arrival  of  the  said  James  Courtney,  John  Conolly,  and 
Patrick  Carroll.  And  the  jurors,  &c.  present  that  the  said  James 
Courtney  being  so  sworn  as  aforesaid,  &c.  &c.  did  knowingly, 
wilfully  and  maliciously,  before  the  said  jurors  so  sworn  as  afore- 
said, and  before  Mr.  Kobert  Cooke  Carter,  coroner,  as  aforesaid, 
upon  a  certain  examination  and  deposition  then  and  there  in  that 
behalf  made  and  taken,  did  depose  and  swear  in  writing,  amongst 
other  things,  in  substance  and  to  the  efiect  following,  thai  is  to 
say,  *  I  (meaning  the  said  James  Courtney)  positively  declare  on 
my  oath  (meaning  the  oath  of  the  said  James  Courtney)  that 
neither  the  deceased  (meaning  the  said  John  Conolly)  nor  sub- 
constable  Carroll  (meaning  the  said  Patrick  Carroll),  nor  I  (mean- 
ing the  said  James  Courtney)  had  tasted  drink  (meaning  intoxi- 
cating liquor)  at  the  time  we  (meaning  the  said  James  Courtney, 
John  Conolly,  and  Patrick  Carroll)  arrived  at  the  guard-room  of 
the  Kifles  (meaning  the  said  guard-room  of  the  said  Rifle  Corps), 
nor  between  that  time  (meaning  the  time  of  the  said  arrival  of  the 
said  James  Courtney,  John  Conolly,  and  Patrick  Carroll,  at  the 
said  guard-room)  and  the  time  of  our  leaving  our  barracks  (mean- 
ing the  time  of  tlie  said  departure  of  the  said  James  Courtney, 
Jonn  Conolly,  and  Patrick  Carroll,  from  the  said  constabulary 
barrack),  and  that  both  the  deceased  (meaning  the  said  John 
Conolly)  and  Carroll  (meaning  the  said  Patridc  Carroll)  were 
quite  sober  during  the  entire  time  (meaning  the  said  space  of  time 
so  as  aforesaid  elapsed  between  the  said  departure  and  the  sud 
arrival  of  the  said  James  Courtney,  John  Conolly,  and  Patrick 
Carroll)  and  thereby  them  (meaning  that  none  of  them  the  9ajd 
James  Courtney,  John  Conolly,  and  Patrick  Carroll)  had  drank 
any  intoxicating  liquor  during  the  said  space  of  time  so  as  afore- 
said elapsed  between  the  said  departure  and  the  said  arrival  of  the 
said  James  Courtney,  John  Conolly,  and  Patrick  Carroll,  and 
thereby  them  (also  meaning  that  each  of  them  the  said  John 
Conolly  and  Patrick  Carroll)  was  sober  and  free  from  the  influence 
of  intoxicating  liquor  during  the  said  space  of  time,'  whereas,  in 
truth  and  in  fact,  &c.  &C.'' 
Jl  A.  Curran. — There  are  two  objections  to  this  conviction. 
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?he  statements  on  which  the  perjury  was  assigned  were  not  ma- 
srial  to  the  inquiry  before  the  coroner,  and  further,  the  judge 
i:^ht  to  have  decided  the  question  of  materiality  and  not 
aft  it  as  he  did  to  the  jury.  [Grbbne,  B. — Is  this  your  proposi- 
km,  that  in  all  cases  the  question  of  materiality  is  for  the  judge 
nd  not  the  jury,  or  is  it  m  this  particular  case  you  contend  he 
oghttohave  decided  it?]  I  think  he  ought  to  have  left  to 
bem  whether  certain  facts  were  proved,  and  if  they  thought  they 
rere,  that  they  showed  the  prisoner's  statements  to  be  material, 
■d  should  find  the  prisoner  guilty.  In  The  Queen  v.  lUwey 
i  Car.  &  Eirw.  26),  which  is  the  only  case  which  can  be  cited  on 
be  other  side,  it  is  very  doubtful  if  it  is  not  an  authority  in 
tj  favour.  In  that  case  peijury  was  assigned  on  untrue  answers 
f  the  prisoner  when  cross-examined  as  a  witness  in  a  County 
kmrt  proceeding.  The  prisoner  had,  on  her  cross-examination, 
wom  ialsely  that  she  had  never  been  tried  at  the  Old  Bailey, 
nd  had  never  been  in  custody  at  the  Thames  Police  Station. 
Lfter  the  case  for  the  prosecution  had  been  proved,  the  counsel 
Mr  the  prisoner  called  for  an  acquittal,  urging  that  the  evidence  on 
rhidi  the  perjury  was  assigned  was  immateriaL  When  Lord 
Sampbell,  who  tned  the  case,  asks  this  question  :  *'  Is  materiality 
question  for  the  Judge?"  The  prisoner's  counsel  insists  that  it 
^  and  that  the  judge  should  direct  an  acquittal,  because  there  was 

0  evidence  of  materiality.  His  lordship  thought,  however,  there 
ras,  and  refused  to  stop  the  case,  and,  in  leaving  the  case  to  the 
iry,  we  find  this  passage  in  his  charge,  '^  I  cannot  say  the  evi- 
enoe  was  not  material      Bex  v.  Dunstan  (Ryan  &  Moody,  109), 

1  an  authority  for  both  propositions,  that  the  question  is  for  the 
idge,  and  that  the  prisoner's  statements  were  not  material  In 
bat  case  it  was  held,  that  the  denial  of  an  agreement,  which  by 
be  Statute  of  Frauds  was  not  binding  on  the  parties,  was  imma- 
srial  and  irrelevant,  and  that  the  prisoner  was  entitled  to  an 
sqnittaL  The  perjury  charged  was  contained  in  an  answer  in 
!lmncery,  and  it  was  contended  for  the  prisoner  that  the  denial 
F  an  agreement,  which  the  court  had  no  power  to  enforce,  was 
nmaterial  and  irrelevant  to  the  investigation  of  the  several  mat* 
sn  in  the  bill  in  Chancery,  and  that,  consequently,  as  the  false 
aitements  of  the  prisoner  could  not  afiect  the  results  of  the  Chan- 
sry  cause,  they  were  not  material,  and  that  he  was  entitled  to  an 
squittaL  In  that  case,  Abbott^  C.  J.,  says :  **  It  is  necessary 
lat  the  matter  sworn  to,  and  said  to  be  false,  should  be  material 
nd  relevant  to  the  matter  in  issue ;  the  matter  here  sworn  is,  in 
\j  judgment,  immaterial  and  irrelevant,  and  the  defendant  must 
B  acquitted."  I  contend  that,  in  the  present  case,  whether  the 
risoner  and  others  had  been  drinking  in  a  public-house  in  the 
renix^  in  question,  could  have  no  effect  on  the  finding  of  the 
Roner's  jnir,  as  the  cause  of  death  was,  beyond  all  question, 
3cidentaL  He  also  cited  IL  v.  PhilpoU  (5  Cox  Crim.  Cas.  362) ; 
I  T.  Ball  (6  Cox  Crim.  Cas.  360) ;  and  B.  v.  NkhoUi  (1  Bam.  & 
kd.  21.)    In  none  of  these  cases  did  the  judge  leave  the  whole 
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case  to  the  jury.  In  Reg.  v.  Overton  (Car.  &  Mar.  655),  the  fifteen 
judges  decided^  as  a  question  of  law,  upon  the  materiality  of  the 
answer  on  which  the  perjury  was  assigned. 

Berwick^  Seijt.  (with  whom  CorballiSy  Q.  C,  Batter Ay^Q^  C, 
and  Crawford),  for  the  Crown.— First,  as  to  the  way  in  which  the 
materiality  is  stated  in  the  indictment,  it  is  sufficient  to^  state  it 
thus  generally,  and  from  facts  which  would  establish  this^  aver* 
ment.  It  is  not  necessary  to  set  out  in  extenso  those  particulars 
which  would  show  that  the  answers  on  which  perjury  was  assigned 
were  material,  2  Chitty's  Crim.  Law,  307a.  As  to  leaving  the 
question  of  materiality  to  the  jury,  his  lordship  was  right  in  the 
course  he  took  on  the  trial.  In  Rex  v.  Dowlin  (5  T.  R.  311),  which 
was  an  indictment  for  perjury,  there  were  two  questions  raised,  by 
motion  in  arrest  of  judgment^  one  that  the  general  averment  of 
materiality  was  not  sufficient,  the  other,  that  under  the  peculiar 
circumstances  of  that  case  the  answers  of  the  prisoner  were  not 
material,  and  Lord  Kenyon  thus  disposes  of  them : — "  But  it  has 
been  objected  that  it  was  necessary  to  set  forth  in  the  indic^ 
ment  so  much  of  the  proceedings  of  the  former  trial  as  will 
show  the  materiality  of  the  question  on  which  the  perjury  is 
assigned.  If  it  were  necessary,  and  if  the  question  arose  on  the 
credit  due  to  the  witness,  the  whole  of  the  evidence  given  before 
must  be  set  forth :  but  that  has  never  been  held  to  be  necessarv, 
it  having  always  been  adjudged  to  be  sufficient  to  allege  generally 
that  the  particular  question  became  a  material  question.  That 
allegation  was  wanting  in  R.  v.  McKeron,  and  that  was  held  to  be  a 
decisive  objection.  But  here  it  is  averred  that  the  question  on  which 
the  perjury  was  assigned  was  a  material  question,  and  the  jury  have 
found  it  to  be  so  by  their  verdict^  Hence,  it  appears,  that  the  ques- 
tion was  left  to  the  jury,  and  that  no  objection  was  raised  or  sug- 
gested to  so  doing.  [Jackson,  J. — 1  don't  think  that  means 
anything  more  than  that  the  jury  found  the  prisoner  guilty.  J  As  to 
the  question  of  materiality,  there  is  something  more  to  be  inquired 
into  by  the  coroner  than  the  actual  cause  of  death,  as  murder,  felo 
de  sey  or  accident.  The  summary  of  the  Duties  of  the  Coroner  by 
Britton  is  to  be  found  in  the  Appendix  to  Baker  on  Coroners, 
and  it  is  stated  in  Article  26 :  '^  If  the  coroner  do  find  that  any  one 
hath  come  to  his  death  bv  misadventure,  let  him  then  inquire  by 
what  accident,  whether  by  drowning,  or  by  a  fall,  or  by  killing 
without  other  prepensed  malice,  or  was  a  felon  himself.  If  the 
accident  happen  by  drowning,  let  it  be  inquired  whether  it  was  in 
the  sea,  or  fresh  water,  or  in  a  well,  moat,  or  ditch,  and  bow  the 
person  became  drowned ;  also  from  what  vessel  he  fell,  what  things 
were  in  the  vessel,  to  whose  hands  they  came,  and  of  what  value, 
and  who  first  found  the  body.  If  the  drowning  was  in  a  well,  let 
it  be  inquired  who  owned  the  well ;"  and  similar  particulars  are 
pointed  out  at  length  in  subsequent  articles  as  to  the  duty  of  the 
coroner.  I  say  the  prisoner's  answers  were  material  in  two  ways, 
both  as  to  the  inquiry  whether  the  death  were  felonious  or  other- 
wise, and  as  to  the  circumstances  attending  it.     It  is  not  necessary 
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that  the  jarj  should  have  been  influenced  by  the  prisoner's  answers, 
if  thej  were  not  true^  and  if  they  were  intended  to  mislead.  I  say, 
if  it  was  material  to  ascertain  whether  death  had  been  caused  by  in- 
toxication,  or  from  exhaustion  and  exposure,  and  if  it  were  material 
to  ascertain  whether  the  prisoner  and  the  deceased  had  been  intoxi- 
cated, it  was  a  step  to  that  inquiry  to  ascertain  if  they  had  been 
drinking  in  a  public-house  on  the  evening  in  question.  Whether 
such  &ct  would  or  would  not  throw  light  on  the  cause  of  death,  it 
was  equally  material  on  a  coroner's  inquiry,  as  the  coroner  was 
bound  to  inquire  into  all  the  circumstances  preceding  and  accom- 
panying the  death.  Reg.  v.  Overton  shows  that  any  matter  which 
may  be  a  step  in  the  proof  of  the  subject  to  be  inquired  into,  no 
matter  how  slight,  is  material  In  Rea.  v.  Overton  (Carring.  & 
Marsh.  655),  it  is  expressly  decided  oy  the  fifteen  judges,  on  a 
Crown  case  reserved,  that  every  question  on  the  cross-examination 
of  a  witness  which  may  mislead  the  jury,  is  material,  and  Lord 
Denman  says :  **  You  cannot  dispute  that  everything  that  comes  out 
on  a  trial  is  material,  if  it  goes  to  the  credit  of  tne  witness;"  and 
Lord  Abinger  savs :  **  Every  question  on  cross-examination  which 
goes  to  the  credit  of  the  witness  is  material.  If  a  witness  were 
asked  in  cross-examination  whether  he  was  in  such  a  place  at  such 
a  time,  and  he  denies  it,  that  would  be  material  if  it  went  to  his 
credit.'* 

Gbeene,  B. — Reg.  v.  Overton^  I  think,  shows  that  the  question 
of  Qiateriality  is  one  for  the  judge,  as,  in  that  case,  the  judge  who 
tried  the  case,  after  consulting  with  Baron  Parke,  decides  the 
question,  and  again,  that  is  one  of  the  questions  reserved  for  the 
fifteen  judges,  and  on  which  they  decided.  There  is  also  a  case  in 
10  Q.  B.(a),  in  which  you  will  find,  on  the  argument  of  a  rule  for  a 
new  trial,  one  of  the  points  was,  that  the  third  count  of  the  indict- 
ment depended  on  the  materiality  of  a  fact,  which  was  not  material, 
and  on  this  the  Court  of  Queen's  Bench  decided  the  point  as  a  matter 
of  law.  I  can  conceive  an  exceptional  case,  where  the  judge  may 
leave  the  question  of  materiality  to  the  jury,  subject  to  certain 
inatmctions. 

Berwick^  Serjt — To  leave  every  question  of  fact  to  the  jury  is  the 
coarse  dictated  by  common  sense,  as  well  as  constitutional  law. 
The  grand  jury,  when  bills  are  before  them  such  as  this,  decide 
npon  the  question  of  materiality.  The  prisoner  suffers  nothing,  if 
the  answers  on  which  perjury  was  assigned  were  material,  because, 
if  the  judge  had  decided  the  question,  he  ought  to  have  decided 
a^nst  him,  and  the  jury,  as  a  matter  of  fact,  have  decided  against 
hun.  He  aJso  cited  Uaw.  P.  C.  Cor.  433;  2  Bume's  Justice  of  the 
Peace,  48 ;  1  Bacon  Abr.  (Tit.)  Coroner. 

«/•  A.  Currant  in  reply. — As  to  the  argument  drawn  from  the 
practice  of  the  grand  jury,  it  might  equally  be  argued  that  they 
were  proper  judges  as  to  whether  a  proceeding  were  judicial  or 
not,  as  they  find  in  this  case  that  the  perjury  was  committed  in  a 
judicial  proceeding. 

(a)  The  Quem  t.  Sokletrnger, 
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MoNAHANy  C.  J.— In  this  case,  the  queetions  ar^ed,  or  rather 
some  of  them,  are  of  great  importance.  Having  had  time  to  con- 
sider, we  do  not  think  we  require  further  time  before  giving 
judgment,  and  that  we  may  now  dispose  of  the  case.  The  first 
question  which  has  been  argued  is,  whether  the  answer  of  the 

Erisoner,  that  certain  persons,  amongst  whom  was  the  prisooery 
ad  not  been  drinking  on  a  particuhur  night,  was  material  or 
not?  This  is  the  substantial  point  in  the  case  before  us.  At 
the  trial,  not  having  had  an  opportunity  of  considering  the 
nature  of  the  inquiry  which  is  held  by  coroners,  I  was  of  opinioQ 
that  the  answer  was  not  material.  It  occurred  to  me  then,  as  it 
was  virtually  conceded  both  on  the  inquest  and  on  the  trial  befinm 
me,  that  there  was  no  suggestion  of  a  felony  having  been  com- 
mitted by  the  prisoner,  that  rendered  it  material  to  inquire  into  the 
circumstances  connected  with  the  death  of  the  deceased,  and  that  as 
the  death  was  admittedlv  accidental,  it  was  not  material  to  ascertain 
whether  the  parties  had,  or  had  not,  been  in  a  public-house.  How- 
ever, on  further  investigation  of  the  authorities  cited,  and  the  cases 
as  to  the  duty  of  coroners,  and  what  the  inquiry  ought  to  be  on  the 
inquest,  and  on  referring  to  the  passages  in  Hawkins  and  else- 
where on  the  subject,  we  consider  that  the  opinion  I  entertained 
on  the  trial,  as  to  the  du^  of  the  coroner,  was  not  correct.  His 
duty  is  to  inquire  into  all  the  circumstances  attending,  or  which 
might  have  caused,  the  death  of  the  person  upon  whom  the  inquiry 
is  held.  That  being  so,  it  at  once  became  material  to  ascertain 
whether  or  not  death  had  not  been  caused,  to  some  extent,  by  the 
deceased  bavin?  been  tippling  in  a  public-house,  and,  therefore,  in 
a  state  to  render  it  more  probable  that  he  should  have  lost  fab 
way.  Although  there  was  not  evidence  that  the  persons  in  this 
party  were  drunk,  yet  the  way  in  which  they  separated  on  the  even- 
ing in  question,  was  a  proper  subject  of  inquiry  for  the  coroner. 
We,  therefore,  think  the  statement,  that  they  had  not  tasted  drink, 
or  entered  a  public-house  in  the  interval  stated,  was  a  material  sub- 
ject of  inquiry,  and  if  it  were  in  my  province  to  decide  it,  that  I 
should  have  decided  agiunst  the  prisoner.  Then,  as  to  the  other 
question  that  has  been  argued,  namely,  whether  I  ought  to  have 
decided  the  question  of  materiality,  and  not  have  left  it  to  the  jury, 
we  are  of  opinion,  that  it  is  not  absolutely  necessary  to  decide  that 
one  way  or  the  other  in  this  case.  As  flu*  as  my  individual  opinion 
goes,  I  am  disposed  to  think  the  question  is  one  for  the  judge. 
As  for  the  case  of  TThe  Queen  v.  Lavey^  which  has  been 
cited  by  the  prisoner's  counsel,  I  do  not  look  upon  it  as  an 
express  decioon  that  the  question  is  one  for  the  jury.  I  think  tiie 
course  generally  taken  is  right,  and  that  it  is  for  thie  judge  and  not 
the  jury  to  decide  the  question  of  materiality,  and  if  it  were 
necessary,  would  be  prepared  to  decide,  that  in  tins  case  I  oogfat 
to  have  rilled  the  point  andnotleftit  to  the  jury.  Even  aa^KMong 
this  ooQTse  had  been  taken,  and  that  I  shcrald  have  directed  die 
jury  to  find  him  guilty,  we  are  all  of  opinion  there  is  nothing 
CTioneous  in  the  conviction.  As  to  the  case  before  Lord  Canqpbd^ 
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I  do  not  think  it  established  a  new  rale.   The  question  there  arose        ^^^'^^ 
in  this  way.   There  was  a  trial  before  the  judge  of  a  County  Court,    oouwhet* 

on  that  tnal  there  was  a  controversy  as  to  whether  certain  goods        

had  been  sold  by  the  prisoner  to  the  defendants  in  the  County  i^^^ 
Court  proceedings;  on  cross-examination,  the  plaintiff  having  j^jTj" 
been  asked  had  she  been  charged  with  certain  offences  in  the  MauHaUtf, 
Central  Criminal  Court,  denied  having  been  ever  in  the  dook| 
charged,  or  tried  for  a  criminal  offence*  The  question  before  Lord 
Campbell  was,  were  her  false  answers  material  to  that  inquiry. 
The  materiality  depended  on  this :  were  those  answers  calculated  to 
inflaence  the  judge  as  to  her  faithworthiness.  It  may  have  been 
oonsidered  by  Lord  Campbell  that,  whether  her  answers  were 
likely  or  not  to  influence  the  judge,  was  a  jury  question.  I  do  not 
feel  called  on,  however,  to  offer  an  opinion  on  that  case.  I  do  not 
think  the  case  can  be  taken  as  an  authority  one  way  or  the  other. 
For  my  part  I  shall,  in  future,  rule  that  the  question  of  materiality 
is  for  the  judge,  unless  I  hear  express  authority  to  the  contrary. 
We  are,  however,  all  of  opinion,  that  the  answer  of  the  prisoner, 
on  which  the  perjuiy  was  assigned,  was,  in  fact,  material,  and  that 
I  ahould  have  so  ruled  it,  and  that  the  conviction  must  be  afiirmed. 

Richards,  B. — ^I  concur  with  the  judgment  pronounced  by  my 
Lord  Chief  Justice  that  the  question  of  materiality  is  one  for  the 
court  and  not  for  the  jury,  and  therefore  I  think  it  is  for  the  court 
to  tell  the  jury  that  the  subject-matter  of  the  indictment  either  was 
CHT  was  not  material  I  think  the  case  before  Lord  Campbell  has 
been  pressed  too  strongly.  The  question  there  was  with  reference 
to  an  answer  which  affected  the  character  and  credit  of  the  wit- 
aesBy  and  not  to  any  matter  of  fact  which  affected  directly  the 
iasue  to  be  inquired  into.  It  was  with  regard  to  the  prisoner's 
own  fiuthworthiness.  Possibly,  if  she  answered  these  questions 
truly,  they  might  not  have  affected  her  evidence,  but  it  was  left 
to  the  jury  to  say  whether  they  might  affect  her  general  character 
sad  faithworthiness.  It  was  the  office  of  the  County  Court  judge 
to  dispose  of  the  facts,  and  it  was  necessary  for  him  to  know  the 
cbaracter  of  the  plaintiff  in  that  case,  and  Lord  Campbell,  under 
this  particular  state  of  facts,  left  it  to  the  jury  to  consider  whether 
the  matters  imputed  to  the  witness,  if  she  had  answered  truly, 
might  not  have  affected  her  general  character.  In  that  sense,  and 
that  only,  it  seems  to  me,  was  the  question  left  to  the  jury  by 
Lord  Campbell.  I  think  it  right  to  say  thus  much,  because  I 
believe  the  court  is  not  unanimous  on  the  question  as  to  whether 
the  materiality  of  the  prisoner's  answer  is  for  the  judge  or  the  jury 
to  decide  upon. 

Ball,  J. — I  concur  in  thinking  that  the  answer  of  the  prisoner 
bere,  on  which  perjury  was  assigned,  was  material  on  the  inquiry 
before  the  coroner,  and  consequently  that  the  conviction  is  right. 
But  as  to  the  point,  whether  the  question  of  materiality  is  for  the 
judge  or  the  jury,  I  wish  to  be  understood  as  not  expressiug  any 
opinion.  In  1850,  for  the  first  time  in  either  country  is  the 
qneetion  raised,  and  I  put  it  in  the  very  words  of  Lord  Campbell 
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Is  materiality  a  question  for  the  judge?  and  how  does  he  answer 
the  question?  By  leaving  it  as  a  question  to  the  jury.  My 
brethren  have  put  it^  that  he  may  have  done  so  under  the  peculiar 
circumstances  of  that  case ;  he,  however,  does  not  put  it  on  the 
PsTjiaif  special  circumstances.  The  course  he  took  may  have  been  from 
MaienaiUg.  the  peculiarity  of  the  case,  and,  from  some  defect  in  the  report,  it 
may  not  appear.  Be  that  as  it  may,  it  is  sufficient,  in  the  present 
case,  that  we  all  think  the  answers  were  material,  and  we  have 
that  opinion  confirmed  by  the  jury,  so  that,  no  matter  which  may 
be  the  proper  tribunal  to  decide,  the  prisoner  has  been  properly 
convicted. 

Jackson,  J. — ^In  this  case,  although  there  is  no  difference  of 
opinion  on  the  main  question  for  our  determination,  namely  as  to 
the  validity  of  the  conviction,  it  may  be  right  for  the  members  <tf 
the  court  to  express  their  opinions  on  the  questions  raised.  It  is 
only  necessary  for  us  to  decide  whether  this  conviction  is  valid  or 
invalid.  We  hold  that  the  conviction  was  valid ;  and  I  think  it 
would  be  too  much  to  say  it  was  invalid,  because  a  course  the  most 
favourable  for  the  prisoner  was  taken.  The  main  question  on 
which  the  validity  of  this  cpnviction  must  depend  is  this — was  the 
prisoner's  answering,  on  which  the  perjury  has  been  assigned, 
material  or  immatenal,  to  the  subject-matter  of  testimony  on  the 
inquest  ?  and  on  that  there  is  no  difficulty.  We  are  all  clearly  of 
opinion  it  was  material,  and  not  on  the  ground  of  its  affecting  the 
character  or  credit  of  the  prisoner,  but  because  it  was  material  for 
the  coroner  to  ascertain,  not  alone  the  actual  cause  of  death,  as 
murder,  felo  de  «e,  or  otherwise,  but  also  all  the  cirumstances 
attending  it.  Now,  to  ascertain  the  way  in  which  the  deceased 
spent  the  evening  before  his  death  was  surely  a  necessary  part  of 
his  duty.  I  do  not  feel  called  on  to  decide  whether  the  question 
of  materiality  is  for  the  judge  or  the  jury,  and  it  might  be  rash  to 
do  so  unnecessarily  ;  but  it  does  appear  to  me  after  being  referred 
to  a  great  deal  of  authority,  that  the  uniform  practice  has  been  for 
the  judge  to  determine  it  as  a  question  of  law,  and  no  case  has 
been  cited  to  throw  doubt  upon  it  before  that  case  of  iZ.  v.  Ijxoey, 
I  think  that  case  may  be  explained  so  as  not  to  affect  the  previous 
course  of  practice.  In  that  case  there  was  properly  a  question  for 
the  jurv,  namely,  whether  the  plaintiffs  credit  might  be  in- 
fluenced by  her  answering  truly,  reserving  any  other  question  of 
law. 

Gbeene,  B. — I  concur  as  to  the  propriety  of  convicting  the 

frisoner  on  the  grounds  stated  by  my  Lord  Chief  Justice,  because 
consider  that  the  question  and  answer  on  which  the  perjury  was 
assigned  were  material,  and  whether  it  be  the  province  of  the  judge 
or  the  jury  to  decide  the  question,  the  fact  having  been  found  by 
the  }\xTj  in  the  way  in  which  the  judge  ought  to  have  directed 
them,  I  think  the  conviction  is  right.  If  it  were  necessary  to 
decide  the  abstract  question,  as  to  whose  province  it  is  to  decide 
as  to  materiality,  I  should  have  required  further  time  to  make  up 
my  mind  fully  on  the  subject;  but  if  it  were  now  necessary,  1 
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should  have  little  hesitation  in  agreeing  with  all  except  my  brother 
Ball,  for  it  appears  to  have  been  the  uniform  course  of  practice 
for  the  judge  to  decide  whether  the  state  of  facts  falsely  deposed 
to  were  material  or  not  to  the  inquiry  upon  which  these  false 
statements  were  made.  I  have  always  been  accustomed  to  con- 
sider the  question  as  one  for  the  judge  and  not  for  the  jury.  I 
was  rather  surprised  to  see  the  point  reserved  for  this  court ;  but« 
after  that  case  of  R.  v.  Laveyy  I  should  have  taken  further  time  to 
make  up  my  mind  on  the  point ;  as  it  is  not  absolutely  necessary^ 
I  do  not  wish  this  to  be  considered  a  solemn  decision  of  the  court 
upon  that  point,  although  I  have  a  strong  opinion  that  the  question 
is  one  for  the  judge  and  not  the  jury.  On  the  other  points  I  have 
no  doubt  whatever. 

Conviction  qffirmtd. 
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COURT  OF  CRIMINAL  APPEAL. 

May  3,  1856. 

(Before  Jervis,  C.J.,  Wiohtman,  Cresswell,  and  Erle,  J  J., 

and  Bramwell,  B.) 

Reg.  v.  Henry  Hodgson,  (a) 

Forgery — Intent  to  defraud — Altering  the  name  in  diploma  of  College 

of  Surgeons. 

Notunthstanding  the  statute  14  ^  15  VtcL  c.  100,  s.  8,  which  renders  U 
unnecessary  in  an  indictment  for  forgery  to  allege  an  intent  to 
defraud  any  particular  person,  it  is  essential  to  a  conviction  that  nceft 
an  intent  should  be  proved ;  and  where  a  diploma  of  the  College  ef 
Surgeons  was  altered  by  substituting  one  name  for  another  ami 
changing  the  date,  and  the  person  who  altered  it  did  so  in  order  to 
induce  a  belief  that  he  was  a  member  of  the  college,  but  had  no  intent 
to  commit  any  particular  fraud  or  specific  wrong  to  any  individwd: 

Held,  that  he  could  not  be  properly  convicted  of  forgery  at  common  law, 

HENRY  HODGSON  was  indicted  at  common  law  for  foi^^ig 
and  uttering  a  diploma  of  the  College  of  Surgeons.  The 
indictment  was  in  the  common  form.  The  CoUe^^e  of  Surgeons 
has  no  power  of  conferring  any  degree  or  qualification,  but  before 
admitting  persons  to  its  membership,  it  examines  them  as  to 
their  surgical  knowledge,  and,  if  satisfied  therewith,  admits  them 
and  issues  a  document  called  a  diploma,  which  states  the  member- 
ship. The  prisoner  had  forged  one  of  these  diplomas.  He  pro- 
cured one  actually  issued  by  the  College  of  Surgeons,  erased  the 
name  of  the  person  mentioned  in  it  and  substituted  his  own,  and 
changed  the  date  and  made  other  alterations  to  make  it  appear  to 
be  a  document  issued  by  the  college  to  him.  He  hung  it  up  in 
his  sitting-room,  and,  on  being  asked  by  two  other  medical  practi- 
tioners whether  he  was  quabfied,  he  said  he  was,  and  produced 
this  document  to  prove  his  assertion.  When  a  candidate  for  an 
appointment  as  vaccinating  officer,  he  stated  he  had  his  qualificar 
tion  and  would  show  it  if  the  person  inquiring  (the  clerk  of  the 
guardians  who  were  to  appoint  to  the  office)  would  go  to  his  (the 
prisoner's)  gig.     He  did  not,  however,  then  produce  and  show  it 

(a)  RcpGrtod  by  A  BimjEROir,  Eaq.,  Barrister- at-Ltw. 
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The  prisoner  was  found  guilty.  The  facts  to  be  taken  to  be  that  he 
Forged  the  document  in  question,  with  the  general  intent  to  induce 
&  belief  that  the  document  was  genuine,  and  that  he  was  a  mem- 
ber of  the  College  of  Surgeons,  and  that  he  showed  it  to  two 
persons  with  the  particular  intent  to  induce  such  belief  in  those 
persons,  but  that  he  had  no  intent  in  forging  or  in  the  uttering  and 
publishing  (assuming  there  was  one)  to  commit  any  particular 
fraud  or  specific  wrong  to  any  individuaL  Bramweli,  B.,  re- 
BeiTed  for  the  opinion  of  the  Court  of  Criminal  Appeal  the  question 
whether,  on  these  facts,  he  ought  to  have  been  found  guilty  on 
any  of  the  counts. 

Byrne  for  the  prisoner.— The  conviction  is  wrong.  The  jury 
have  found  that  the  prisoner  had  no  intention  to  injure  or  defraud 
my  particular  individual,  and  without  such  an  intention,  the  offence 
of  forgery  was  not  complete,  according  to  the  authorities  cited  in 
2  Russ.  362.  The  cases  of  R.  v.  Toskack  (4  Cox  Crim.  Cas.  38;  I 
Den.  C.  C.  492),  and  R.  v.  Sharman  (6  Cox  Crim.  Cas.  312),  are  dis- 
dnguishable.  In  R.  v.  Toshack,  the  prisoner  forged  a  Trinity  House 
certificate  of  fitness  to  act  as  a  pilot ;  and,  in  R,  v.  Sharman,  the  pri- 
soner forged  and  uttered  a  certificate  of  qualification  for  the  office 
of  schoolmaster  to  the  very  persons  in  whose  gifl  the  office  was. 
There  the  intent  to  deceive  and  defraud  those  very  persons  was 
clearly  established ;  and  the  decision  in  R.  v.  Toshack  went  upon  the 
|ronnd  of  the  serious  public  mischief  which  might  result  from  the 
forgery  of  a  document  of  that  nature.  [Erle,  J. — I  do  not  see 
tny  great  distinction  between  the  danger  of  loss  of  life  at  sea» 
through  the  employment  of  an  incompetent  pilot,  and  the  danger 
of  loss  of  life  on  land  through  the  employment  of  an  incompetent 
Borgeon.l  The  pilot's  certificate  confers  a  distinct  privilege,  and 
is  essential  to  the  employment.  It  is  that  upon  which  those  who 
employ  him  rely ;  but  the  diploma  of  the  College  of  Surgeons  has 
not  the  same  efiScacy.  It  is  not  a  degree ;  and  gives  no  special 
privilege ;  nor  is  it  in  general  relied  upon  by  those  who  employ 
the  snrgeon.  Here  there  was  no  intent  to  use  the  forged  instru- 
ment for  the  purpose  of  defrauding  any  particular  person  or  per- 
KIDS ;  whereas,  in  R.  v.  Toshack,  there  must  have  been  such  an 
intent.  [JERyis,  C.  J. — There  would  have  been  some  difiiculty 
certainly  Defore  Lord  Campbell's  Act  (14  &  15  Vict.  c.  100)  in 
illeging  the  intent  to  defraud.  Who  could  have  been  named  ?] 
Nobody  could  have  been  named.  There  was  no  attempt  to  utter 
it  to  any  one  for  the  purpose  of  defrauding  that  one.  The  intent 
must  exist  at  the  time  of  the  forgery,  and  here  the  evidence  fails 
to  prove  that.  The  diploma  may  have  been  altered  many  years 
igo ;  and  the  prisoner  had  kept  it  in  his  own  possession.  [  Wioht- 
HAK,  J. — Was  there  not  evidence  of  an  intention  to  defraud  the 
jTuardians  ?]  Certainly  not  at  the  time  of  the  forgery ;  and  there 
vras  no  subsequent  uttering  to  them. 

Scotland,  contrJL — It  is  not  necessary  in  a  case  like  this  that  an 
intention  to  defraud  any  individual  should  be  proved.  It  is  enough 
if  there  waa  a  general  purpose  of  deceit;  and  if  the  fraud  was  of  such 
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a  nature  that  some  persons  might  be  injured  thereby^  the  document 
in  question  being  of  ap  ublic  nature:  (I  Hawk.  P.  C.  c.  70,  a.  1 1.)  It 
is  found  in  the  case  that  the  College  of  Surgeons  has  no  power  of 
conferring  any  degree  or  qualification ;  but  the  diploma  is  evidence 
of  membership ;  and,  practically,  it  entitles  the  holder  to  numerous 
privileges,  some  of  which  are  conferred  by  statute  upon  members 
of  the  college  as  such.    The  Sanatory  Acts,  the  Gaol  Acts,  the  acts 
relating  to  compulsory  vaccination,  and  to  the  care  and  treatment 
of  lunatics  are  instances;  and  the  proper  discharge  of  the  re- 
sponsible duties  imposed  by  these  enactments  is  a  matter  of  public 
concern.     [Bramwell,  B. — But  the  possession  of  the  diploma 
cannot  be  said  in  any  way  to  confer  these  privil^es,  which  depend 
upon  the  statutory  enactments.]     Still  they  renc&r  it  a  matter  of 
great  public  importance  that   none   but  duly  qualified  persons 
should  oe  able  to  represent  themselves  as  members  of  the  College 
of  Surgeons ;  and  on  that  ground  it  becomes  an  indictable  offence 
at  common  law  for  an  unqualified  person  to  attempt,  by  any 
fraudulent  contrivance,  to  represent  nimself  as  a  member  of  the 
college.     In  East's  Pleas  of  the  Crown,  forgery  is  defined  to  be 
the  making  or  altering  of  a  written  instrument  "  for  the  purpose  of 
fraud  or  deceit."     [Erle,  J. — Would  it  not  have   been  enough 
to  allege  an  intent  to  deceive  divers  persons  to  the  jurors  unknown, 
to  wit,  all  the  patients  of  his  late  partner ;  and  would  not  that 
have  been  proved  ?]  It  is  submitted  that  it  would.  [Jebvis,  C.  J.— 

1  should   consider  that  a  dangerous  doctrine.]     In  R.  v.  Ward^ 

2  Ld.  Kaym.  1461,  it  appears  to  have  been  assumed  that  if  the 
fraud  might  injure  any  one  the  offence  would  be  committed. 
[Jekyis,  C.  J. — Hardly  so,  for  the  indictment  there  did  contun 
an  allegation  of  intent  to  defraud  the  Duke  of  Buckingham,  whose 
order  was  forged.]  In  2  Kussell  on  Crimes,  357,  a  case  is  cited 
from  I  Levinz,  138,  where  it  was  held  to  be  forgery  to  produce  a 
false  certificate  for  the  purpose  of  obtaining  holy  orders ;  and  that 
case,  as  well  as  R.  v.  Toshack  and  R,  v.  Sharmany  are  strongly  ia 
point.  [Jervis,  C.  J. — Upon  reference  to  Levinz,  it  appears  that 
the  case  there  was  an  application  for  a  prohibition  to  stay  pro- 
ceedings in  the  Ecclesiastical  Court,  with  a  view  to  deprive  the 
offender  of  orders,  which  it  was  suggested  he  had  obtained  by 
forgery ;  and  the  court  refused  the  prohibition.]  Lord  Campbell  s 
Act  (14  &  15  Vict.  c.  100,  s.  8)  not  only  dispenses  with  the 
necessity  of  alleging  an  intention  to  defraud  any  particular  person, 
but  also  vrith  the  necessity  of  proving  it.  [Jervis,  C.  J. — 
Formerly  the  indictment  must  either  have  alleged  an  intent  to 
defraud  a  person  named,  or,  as  you  say,  have  shown  that  that  was 
unnecessary,  on  account  of  the  public  nature  of  the  instrument 
forged.  Now  the  particular  person  need  not  be  named ;  but  with 
that  exception  the  law  is  not  altered.  The  intent  to  defraud,  if 
alleged,  must  be  proved;  or,  if  not,  the  public  nature  of  the 
document  should  appear.  [Bramwell,  B. — The  difficulty  is,  that 
at  the  time  when  the  instrument  was  forged,  no  intent  to  defraud 
anybody  was  proved.]     All  that  the  prosecution  need  establish  is, 
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that  there  were  persons  who  might  be  defrauded,  which  clearly 
appears  upon  the  case ;  and  that  there  was  an  intention  to  defraud, 
of  which  there  was  evidence,  and  which  is  found  by  the  jury. 

jERyis,  C.  J. — I  am  of  opinion  that  the  conviction  is  wrong. 
The  recent  act  (14  &  15  Vict  c.  100,  s.  8)  does  not  alter  the 
nature  of  the  offence,  though  it  permits  a  general  form  of  pleading ; 
and  without  expressing  any  decided  opinion  upon  the  nature  of  this 
document  (though,  as  at  present  advised,  I  should  not  say  that  it 
was  of  a  public  nature),  I  think  the  conviction  cannot  be  sus- 
tained, because  at  the  time  of  committing  the  forgery  there  was  no 
intent  to  defraud  any  one ;  nor  was  there  any  uttering  afterwards 
with  intent  to  defraud.  Though  he  had  the  intent  to  defraud 
when  the  clerk  to  the  guardians  was  inquiring  about  his  qualifica- 
tion, yet  he  did  not  at  that  time  produce  the  document. 

WiGHTMAN,  J. — I  do  not  think  that  there  was  any  inten- 
tion on  the  part  of  the  Legislature,  in  passing  Lord  Campbell's 
Act,  to  dispense  with  the  proof  of  any  of  the  essential  ingredients 
of  the  offence^  and  if  there  is  no  intention  to  defraud  anybody 
there  is  no  offence.  In  this  case  no  such  intention  was  proved  to 
exist  at  the  time  when  the  instrument  was  altered. 

Cresswell,  J.,  Eble,  J.,  and  Bbamwell,  B.,  concurred. 

Conviction  reversed. 
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COURT  OF  CRIMINAL  APPEAL. 

Aor.  aO,  1855,  amd  May  3,  185& 

(Before  Lord  Campbell,  C.  J.,  Jeryis,  C  J.,  Parks,  Aldsb- 
80X,    mod    Plait,  BBw,    Wightman,    Crksswsll^    Erle, 

WlLLIAMS)  CrOMPTOX,  mod  WiLLES,  JJ.) 

Reg.  r.  Roebuck,  (a) 

Fmbe  prttemees — Msrepretemiaiiom  oftke  gwoKiy  of  am  arUde  o0md  m 
a  pMge — Etidemce  cf  nmUar  aUijmpi  to  odtesa  atomej^. 

A  faUe  amd  framdmUmi  siaiemtemt  to  a  pawt^roker^  thai  a  ckaim  offend 
as  a  pUdge  issHctTy  is  imdiciable  as  a  false  pretemee  mmder  ike  siaimte  ef 
7^8  Geo,  4«  e.  29,  if  wn^mey  be  thereby  obiaimed;  amd  upom  ike  trial 
of  sack  am  imdithmemi  evidenee  is  admnsrdde  of  musrepresemiaiiams  mtade 
by  ike  prisomer  io  oikers  abomi  ike  sam^e  Ornte^  amd  of  ike  pasaeuiom  bf 
kimi  efa  comsiderable  mmmtber  4^'ekaims  of  At  samie  kimd. 

If  ike  false  siaiemtemi  be  mtade  wiik  imiemi  io  obiaim  msomey^  bmi  de 
proseemior  relies  emiireiy  upom  kis  oam  examumaiiom  of  ike  ekaHel^  amd 
mot  ai  all  mpom  tke  prisoners  siaiemkeml,  ike  laUer  eammoi  be  tamwiUti 
tftke  eom^pleie  qffemeej  bmi  is  guilty  if  am  attemtpi  io  eomimut  iL 

THE  prisoner,  William  Roebuck,  wm?  in^cted  at  the  LaTerpool 
Borough  Sesson,  held  on  the  38th  dav  of  Aiigu«t»  1854, 
for  fraudolentlj  obtaining  ten  shillings  bv  ialselj  pretemfing  that 
a  chain  was  a  alver  chain.  The  prisoner  called  at  a  pawnbroker's 
shop  with  a  chain,  on  which  he  asked  for  an  advance  of  ten  shillings 
The  pawnbroker  asked  if  the  chain  was  silver,  the  prisoner  replied 
that  It  was  silver.  The  pawnbroker  then  examinea  the  chain,  and 
tested  it  with  an  acid.  The  chain  resembled,  in  afMpearance,  greasy 
silver,  and  withstood  the  test  as  if  it  were  silver,  ihe  pawnbroker 
then  lent  the  prisoner  ten  shillings  on  the  chain,  whidi  he  took  as 
a  pledge.  He  paid  this  money,  reiving  on  his  own  examination 
and  test  of  the  chain,  and  without  placing  anj  reliance  on  the 
statement  of  the  prisoner.  Evidence  was  admitted  to  prove  that 
the  prisoner,  a  few  davs  afterwards,  offered  a  chain,  similar  in 
appearance,  to  another  pawnbroker,  requesting  him  to  advance 
ten  shillings  upcm  it.  Objection  was  made  to  the  admisBion  <^  this 
evidence.     Twenty-aix  similar  chains  were  found  on  the  person  of 
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he  prisoner  when  he  was  apprehended.  An  assayer  proved  that 
hese  chains  were  not  silver,  and  that  the  chain  pledged  was  not 
liver,  they  were  all  made  of  a  composition  worth  about  a  farthing 
A  ounce,  and  that  each  chain  was  of  mnch  less  value  than  ten 
hillings.  The  jury  were  told,  that,  as  the  money  had  not  been 
obtained  by  the  prisoner's  statement,  the  completion  of  the  offence 
ihai^ed  in  the  indictment  was  not  proved ;  but  that,  if  they  were 
Atbfied  of  the  fraudulent  intent  of  the  prisoner,  and  that  his 
leogn  was  to  obtain  the  money  by  means  of  his  false  statement, 
bhey  might  convict  the  prisoner  of  an  attempt  to  commit  the 
nisdemeanor  charged  agamst  him  in  the  indictment.  The  jury 
iceordingly  found  the  prisoner  not  guilty  of  the  misdemeanor 
iliarged  in  the  indictment,  but  guilty  of  an  attempt  to  commit 
he  same.  The  prisoner  was  also  tried  on  another  indictment  on  a 
imilar  charge,  and  with  a  similar  result.  The  prisoner  was 
entenced  on  each  indictment  to  twelve  calendar  months'  imprison- 
nent,  the  terms  to  commence  at  the  same  time.  Under  these 
lentences  he  is  still  in  custody  at  the  Liverpool  Borough  GaoL 
rhe  questions  intended  to  be  submitted  for  consideration  are 
vbether  there  was  any  falsepretence  within  the  meaning  of  the 
tat.  7  &  8  Gea  4,  c  29  ?  Wnether  the  evidence  objected  to  was 
noperly  received?  and  whether  the  prisoner  was  property  con- 
ricted  of  the  attempt  to  commit  the  misdemeanor  charged  against 
nm? 

This  case  was  first  set  down  for  aigument  on  the  24th  November, 
1855,  before  Jervis,  C.  J.,  Parke,  S.,  Wightman,  Crompton,  and 
i^illes,  J  J., ;  but  was  afterwards  (November  30)  by  direction 
£  the  court,  re-argued  before  the  judges  whose  names  appear  at 
he  head  of  this  report. 

No  counsel  was  instructed  on  the  part  of  the  prisoner. 

Brett  for  the  prosecution. — The  prisoner  was  convicted  of  an 
lUempt  only,  under  the  stat.  14  &  15  Vict.  c.  100,  s.  9 ;  but  the 
mbetantial  question  here  is,  whether,  if  the  prosecutor  had  been 
oduced  to  part  with  his  money  by  the  false  asserticm  of  the 
irisoner,  he  could  have  been  found  guilty  of  the  complete  offence  ? 
Aldebson,  B. — So  far  as  he  was  concerned,  everything  was 
lone  to  complete  the  offence.]  But  the  money  was  not  obtained 
tf  means  of  the  false  pretence ;  and  that  is  essential  to  the  com- 
detion  of  the  offence.  The  prisoner  endeavoured  to  get  the  money 
tj  the  fidse  pretence ;  but  that  attempt  was  defeated,  because  the 
iroeecator  relied  entirely  upon  his  own  judgment.  Then  the  main 
[oestion  is,  whether  this  is  a  case  within  the  statute  at  all ;  and 
he  suggestion,  on  the  part  of  the  prisoner  is,  that  the  statute  does 
lOt  apply  to  mere  misrepresentations  as  to  the  value  and  quality 
f  gooos  in  the  course  of  a  bargain  respecting  them,  because  in 
hoee  cases,  the  goods  are  the  consideration  for  the  money,  and 
hat  the  representation  in  this  case  was  of  that  kind ;  but  in  fact 
his  is  the  case  of  a  party  being  induced  to  enter  into  a  contract 
vj  a  fraudulent  misrepresentation  as  to  the  subject-matter  of  it ; 
md  if  the  result  is,  that  he  parts  with  money  or  goods  to  the 
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^^'       person  makiBg  the  false  pretence,  the  latter  cannot  set  up  the 
BoBBuoK.    coi^tract  in  answer  to  the  charge.     A  contract  so  obtained  is  vcid 

for  all  civil  purposes,  and  cannot  be  held  to  give  any  validity 

1856.       to  a  transaction  which  would  otherwise  be  criminaL      QLoRD 
Fabfpr^enen.  CAMPBELL,  C.  J. — Is  this  anything  more  than  a  false  statement  as 
*  to  the  value  of  the  article  ?]    Ves ;  it  is  a  fiedse  statement  as  to  the 
quality  of  it.     [Aldebson,   B. — If  the  false  representation  be 
confined  to  value,  I  do  not  see  how  the  statute  can  apply ;  becaoae 
unless  the  thing  were  wholly  worthless,  the  statement  would  be  in 
part  true — and  how  could  the  line  be  drawn  ?]     Here  the  repre- 
sentation was  wholly  false,  because  the  chain  was  not  silver.    It 
was  altogether  a  different  thing  from  that  which  was  represented. 
The  case,  therefore,  is  brought  within  the  words  of  the  statute, 
and  the  principle  of  all  the  decisions.     All  that  the  statute  or  the 
decisions  upon  it  require  is  that  there  should  be  a  knowingly  fidae 
representation  of  something  as  an  existing  fact,  and  that  the  money 
or  goods  should  be  obtained  thereby ;  and  whether  there  has  been 
such  a  representation  with  such  a  result,  is  a  question  for  the  jury 
in  each  case.     R.  v.  Kenrick  (5  Q.  B.  49)  is  a  leading  case  upoo 
the  subject.     There,  upon  the  sale  of  a  horse,  the  defendant  faMy 
and  iraudulently  represented  that  the  horse  was  the  property  of  a 
lady,  quiet  to  ride  and  drive,  and  not  the  property  of  any  borse- 
deider ;  and  he  was  held  guilty  of  obtaining  money  by  false  pre- 
tences.    Upon  the  authority  of  that  case  R.  v.  Abbciu  (1  iW 
C.  C.  273 ;  S.  C.  2  Cox  Grim.  Gas.  430)  was  decided.  There  the  pro- 
secutor was  induced  to  buy  a  particular  cheese  by  the  fiedse  pretence 
that  a  piece  offered  to  him  to  taste  was  taken  out  of  that  cheese, 
whereas,  in  truth,  it  had  been  taken  from  a  superior  one.     K,  v. 
Codrington  (1  Gar.  &  P.  661),  R.  v.  Adamsan  (2  Moo.  G.  C.  286), 
and  R.  v.  Ball  (Gar.  &  M.  249),  are  all  cases  in  which  convic- 
tions were  sustained,  though  the  fraud  was  carried  out  partly  by 
means  of  a  contract  between  the  parties.     There  are  also  sevenl 
cases  in  which  the  statute  has  been  held  to  apply,  where  mraiey 
has  been  obtained  by  passing  off  as  cenuine  flash  notes  and  other 
fidse  instruments.     R.  v.  Caulson  (1  Den.  G.  G.  592 ;  &  C.  4  Coz 
Grim.  Gas.  227);  R.  v.  miU,  tried  before  IMiledak,  J.,  in  1840, 
where  a  Bank  of  El^ance  note  was  uttered ;  R.  v.  Freeth  (EL  &  B. 
127) ;  and  R.  v.  Dundas  (6  Gox  Grim.  Gas.  380),  where  false  labds 
were  used  upon  a  sale  of  blacking.     In  some  instances  the  ofienee 
has  been  committed  by  the  assumption  of  a  false  character ;  as  that 
the  prisoner  was  a  member  of  the  University  of  Oxford  {R.  v.  Bat' 
nardy  7  Gar.  &  P.  784) ;  or  a  single  man  {R.  v.  Copelandy  Car.  &  M. 
516) ;  or  a  medical  practitioner  who  had  cured  a  partiralar  person 
(jR.  V.  Blomfitldj  ib.  537);  or  that  he  was  connected  in  biuinesB 
with  a  certain  firm  {R.  v.  Archer^  1  Dears.  G.  C.  449 ;  &  C 
6  Gox  Grim.  Gas.  515.)    A  case  very  similar  to  the  present  was 
recendy  tried  before  Alderson,  B.,  at  the  Old  Bailey ;  but  there 
was  an  acquittal  on  the  ground  that  the  misrepresentatioa  was 
made,  not  by  the  defendant,  who  was  the  shopkeeper,  bat  br  his 
shopman.     In  that  case  the  customer  purchased  a  gold  aain, 
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relying  upon  the  statement  that  it  contained  a  certain  quantity  of       Bbo. 
gold,  whereas,  in  truth,  it  contained  ^ery  much  less.    [Aldebson,     t»o  ^'   ^ 

B. — I  should  certainly  have  left  that  case  to  the  jury,  if  the  person       

indicted  had  either  made  the  representation  or  authorised  it  to  be  1S56. 
made.]  In  A  v.  Matthews^  tried  before  Parke,  B.,  at  the  Lent  ^  .  ^  ^tenca 
Assizes  for  Kent,  in  1841,  the  defendant,  who  obtained  a  watch  in  ^^ 
ezchange  for  articles  which  he  fraudulently  represented  to  be  gold, 
was  convicted ;  and  in  IL  v.  Stevens {\  Cox  Crim.  Cas.  83),  where  the 
defendant,  who  had  always  before  brought  silver  ingots,  substituted 
pewter,  and  said  that  they  were  the  same  as  before,  and  thereby 
obtaincMl  money,  the  indictment  was  sustained.  The  last  case  on 
this  aubject  is  R.  v.  Eagleton  (6  Cox  Crim.  Cas.  559 ;  24  L.  J.  M.  C. 
158) ;  and  there  a  baker,  who  contracted  to  supply  the  poor  with 
breadj  and  delivered  short  weight,  was  held  to  be  properly  convicted 
of  an  attempt  to  obtain  money  by  false  pretences,  because  he  returned 
to  the  refieving  oflScer  tickets  specifying  the  full  weight.  According, 
therefore,  to  all  these  decisions,  the  present  case  is  within  the 
statute,  and  would,  indeed,  before  the  statute,  have  been  indictable 
at  oommon  law  as  an  attempt  to  obtain  money  by  means  of  false 
tokens. 

Cur.  adv.  vult 

JUDGMENT. 

Lord  Campbell,  C.  J. — In  this  case,  which  has  been  standing 
for  judgment  for  some  time,  we  are  of  opinion  that,  both  upon 
principle  and  according  to  the  decided  cases,  the  conviction  is  right. 

Crbsswell,  J. — I  am  of  opinion  that  this  conviction  is  right, 
Bpon  the  authority  of  decided  cases. 

Aldebson,  B. — I  am  of  the  same  opinion ;  not  agreeing  with 
the  decided  cases,  but  yielding  to  their  authority. 

WiQHTMAN,  J. — I  am  of  the  same  opinion,  as  I  feel  myself 
boand  by  the  authority  of  the  decided  cases  upon  the  question. 

LfORD  Campbell,  C.  J. — I  wish  to  be  understood  that  if  this  were 
f«f  'mteara^  I  should  not  agree  with  Tlie  Queen  v.  Abbott,  because 
I  thinK  that  there  the  intention  of  the  prisoner  was  to  obtain  a 
better  bargain,  and  not,  animo  furandi,  to  get  the  possession  of 
money;  but,  that  having  been  decided  by  ten  judges,  I  do  not 
wish  on  the  present  appefd  to  disturb  it.  But,  in  the  present  case, 
I  think  that  it  is  quite  clear  that  the  chain  not  being  of  silver  at 
aD,  or  not  being  the  article  it  was  represented  to  be,  and  being  to 
the  prosecutor  of  no  value,  it  is  clearly  upon  principle  a  case  of 
fidse  pretences  within  the  act  of  Parliament,  for  the  intention  was 
to  get  the  money  merely,  the  ten  shillings  and  sixpence ;  and  if 
there  be  nothing  like  an  equivalent,  nothing  of  any  real  value,  it  is 
Uke  the  case  of  the  flash  note,  where  the  paper  may  be  of  some  little 
value,  just  as  the  chain  was  here,  but  it  is  of  no  real  value  to  the 
prosecutor.  Therefore  I  think  it  is  clearly  a  case,  upon  principle, 
within  the  statute  respecting  false  pretences.  And  I  must  say, 
with  great  respect  to  those  who  differ  from  me,  that,  with  regard 
to  the  present  case,  I  have  never  entertained  any  doubt ;  but  1  do 
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^■^*       not  wish  it  to  be  understood  that  I  should  haye  approved  of  the 
Roebuck.     ^"'^  supposed  to  be  laid  down  in  The  King  v.  Kenrick^  and  which 

was  acted  upon  in  The  Queen  v.  Abbott^  for  the  cheese  in  that  case 

^^^^'  was  of  real  value  to  the  prosecutor,  and  he  only  had  not  so  good  a 
v'aise  pretences,  bargain  as  he  would  have  had  if  there  had  been  no  trick  resorted 
to.  There  I  should  have  thought  it  was  not  a  case  within  the 
statute,  but  that  it  was  more  like  the  case  before  my  brother 
Littled^le,  where  he  said  that  a  covenant  for  title  was  not  within 
the  statute ;  without,  however,  laying  down  any  such  doctrine  as 
that  in  no  case  of  contract  or  supposed  contract  could  the  statute 
apply.  But  the  ten  judges  having  decided  in  IL  v.  Abbott  as  they 
did,  I  do  not  mean  to  say  that  I  question  their  decision,  but  I 
should  certainly  not  have  concurred  in  it  if  it  were  res  Integra, 
And,  without  carrying  the  law  so  far  in  this  case  of  Beg.  v.  Roebuck, 
it  seems  to  me  clear  that  it  comes  within  the  act  of  Parliament. 

Jeryis,  C.  J.— I  have  not  thought  it  necessary  to  say  anything 
in  this  case,  because  I  concur  with  the  rest  of  the  court  to  tlie  full 
length  of  supporting  this  conviction.  I  know  that  many  of  my 
brothers  concur  in  that  view  simply  because  they  have  felt  them- 
selves bound  by  the  authorities.  1  abstain  the  rather  from  making 
observations,  because,  as  we  acknowledge  that  we  are  bound  by 
the  authorities,  I  thought  it  more  prudent  not  to  throw  out  doubts 
as  to  decisions  by  which,  at  the  same  time,  we  confess  ourselves 
bound,  lest  we  should  shake  the  authority  of  cases  to  which  we 
adhere;  and  further,  because,  as  the  general  result  is  but  the 
affirmance  of  the  conviction  justified  by  authority^  every thii^ 
which  is  thrown  out  otherwise  is  merely  conflicting  opinion,  and 
not  to  be  binding  in  other  cases.  I  concur  with  the  court  in  the 
result  that  the  conviction  should  be  affirmed. 

Crompton,  J. — I  do  not  see  any  reason  to  disagree  with  the 
judgment  which  has  been  pronounced,  after  the  decided  oasea^  and 
I  should  agree  with  Lord  Campbell  if  the  case  had  found  that  the 
chain  was  of  no  value ;  but  it  is  not  so  stated.  However  I  concur 
in  the  decision,  because  the  case  falls  within  that  of  Reg.  v.  AbbotL 

Conmctum  qffirmeiL 
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COURT  OF  CRIMINAL  APPEAL. 

May  3,  1856. 

(Before  Jervis,  C.  J.,  Wightman,  Cresswell,  Erle^  Maule, 
Williams,  and  Crompton,  J  J.,  Parke  and  Platt,  BB.) 

Reg.  v.  Burgon.  (a) 

Fahe  pretences — False  representation  that  a  house  was  built  upon  land 

offered  as  security  for  a  loan. 

A,  applied  to  B,  for  a  loan  upon  the  security  of  a  piece  of  land^  and 
faUeUf  and  fraudulently  represented  that  a  house  was  built  upon  it, 
B»  advanced  the  money  upon  A,  signing  an  agreement  for  a  mortgage^ 
depositing  his  lease^  and  executing  a  bond  as  collateral  security : 

Held^  thai  A,  was  properly  convicted  of  obtaining  money  by  false  pre^ 
iences, 

CHARLES  BURGON  was  tried  before  me  (H.  Bliss,  Esq., 
Q.C.)  on  Thursday,  the  20th  July,  1854,  at  the  assizes  for  the 
county  of  York,  on  an  indictment  charging  him  with  having  obtained, 
upon  false  pretences,  a  certain  valuable  security  called  a  banker's 
cheque,  of  the  value  of  80i,  from  William  Fretson,  his  property. 
The  evidence  against  the  prisoner  was  as  follows: — William  Fretson, 
the  prosecutor, — I  am  a  solicitor,  living  at  Sheffield.  Last  year  the 
prisoner  employed  me  professionally  to  prepare  a  contract  for  building 
a  house  and  workshop  upon  land  near  Sheffield.  In  December  last, 
early  in  the  month,  prisoner  came  to  me  and  asked  me  for  the  loan 
of  802.  He  told  me  the  builder  had  finished  the  house  and  work- 
shop, and  that  he  (prisoner)  was  short  of  money,  to  pay  for  extras, 
and  that  he  (prisoner)  should  have  the  lease  in  a  day  or  two.  On 
the  8th  of  December,  he  (prisoner)  came  again,  and  brought  me 
the  lease. 

(The  lease  is  put  in  and  read.  Date,  13th  August/  1853.  From 
the  Grovemor  of  the  Free  Grammar  School  Estate,  Sheffield,  to 
the  prisoner.)  There  is  a  plan  in  the  margin.  The  property  is 
all  described  as  in  a  new  street,  called  Greaves-street,  and  with 
metes  and  bounds.  The  prisoner  left  it  (the  lease)  with  me.  And 
he  said,  **  I  have  built  a  very  capital  house  on  the  land,  and  some 
workshops,  and  it  is  a  very  nice  piece  of  land ;  can  you  find  me  the 

(a)  Reported  by  A  BrTTLBSTON,  Esq.,  Barrister-tt-Law. 
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Bxo.  80/.  upon  it,  withoat  putting  me  to  the  expense  of  a  formal  mort- 

Bdrqoh.  K^S^  '    They  are  worth  near  300/.,  and  I  hope  you  will  save  me 

'  the  expense  of  a  mortgage."    The  prisoner  said,  also,  that  he  had  to 

1856.  pay  the  builder  for  some  extras,  that  there  was  a  dispute  about 

FoIm  Dretmuse  ^^®™»  *°^  ^^^^  ^®  owed  a  little  Something  on  the  oripnal  contract 
^''^^**'"'  for  building.  I,  in  consequence,  said  I  would  let  him  have  the 
money  on  the  deposit  of  the  lease,  and  on  an  agreement  to  execute 
a  mortgage  on  my  request,  and  also  on  his  bond.  I  prepared  a 
memorandum  of  deposit  (the  agreement).  I  gave  him  the  cheque. 
I  was  induced  to  give  him  the  money  on  the  representation  that 
the  house  and  workshop  were  worth  300/.,  and  built  upon  the 
piece  of  land  in  the  lease.  In  February  last,  at  the  end  of  the 
month,  I  made  inqui^  about  the  land.  I  then  sent  for  the 
prisoner,  and  said  to  him  *'you  have  been  committing  a  very  gross 
fraud.  The  house  and  workshop  which  you  said  you  had  built 
on  this  land,  were  built  on  another  piece.  And  you  have  mortgaged 
them  to  another  solicitor  for  250/.,  and  there  is  nothing  boOt  on 
the  land,  in  the  lease  deposited  with  me."  He  (prisoner)  said,  I 
know  I  have  been  very  wrong,  I  hope  you  will  forgive  ma  I 
said  no.  It  is  false  pretences.  He  said,  he  had  hoped  to  be  aUe 
to  bring  the  money  oack  again  before  I  found  it  out. 

On  cross-exammation. — The  land  is  two  miles  and  a  half 
from  Sheffield,  where  I  live.  The  land  adjoins  the  land  oa 
which  the  house  -and  workshop  are  built.  There  is  nothing  to 
distinguish  or  separate  the  lands.  When  I  prepared  the  contract 
for  building  we  had  some  conversation  about  it.  He  the  (prisoner) 
said  the  builder  had  furnished  the  house  and  shop,  and  made  a 
very  good  shop ;  I  never  went  to  the  place  before  advancing  the 
money.  The  land,  if  so  built  upon,  would  have  been  ample 
security.  The  house  and  shop  were  sold  for  250L  The  prisoner 
signed  the  bond  and  agreement  before  I  gave  him  the  chequa 

(The  bond,  the  agreement,  and  the  cheque  put  in  and  read  for  the 
prosecution.)  It  is  usual  to  take  a  bond  as  well  as  a  mortgage  or 
an  agreement  for  it.  The  prisoner  cried  very  much  when  I  odd 
I  had  found  it  out  I  would  not  have  given  him  the  money  unless 
he  had  signed  the  bond  and  agreement,  and  deposited  the  lease ; 
nor  would  I  have  given  him  the  money  on  his  bond,  agreement, 
and  deposit  of  lease,  unless  for  the  false  pretence  that  the  bouse 
and  shop  had  been  built  upon  the  land 

John  Townsend. — I  am  the  surveyor  of  the  Grammar  School 
estate.  I  have  seen  the  lease  and  plan,  and  read  the  description, 
and  I  have  seen  the  land  there  mentioned,  and  there  is  no  building 
on  it.  The  land  is  of  less  value  without  buildings.  The  land  is 
worth  as  building  land  3s.  5cL  per  yard  per  annum.  The  house  and 
shop  are  on  the  adjoining  land. 

Cross-examined. — I  set  out  the  land.  I  could  not  find  the 
land  in  question  by  the  description  in  the  lease.  I  know  Mr. 
Fretson.     I  am  known  as  the  surveyor  to  that  estate. 

John  Webster. — I  am  a  solicitor  at  Sheffield  I  produce  a 
mortgage  and  lease  of  land.     The  lease  was  deposited  with  me. 


CBIMIKAL  LAW   CASES.  133 

he  mortgage.   I  attested  it.   The  mortgage  put  in  and  read        Bso. 
with  house  and  shop  thereon  from  the  prisoner  to  witness.       BtrBooH. 

1  the  evidence  it  was  contended^  on  the  part  of  the  prisoner^ ' 

proximate  cause  of  obtaining  the  cheque  and  money  was  i^^^* 
tract  of  bond  and  mortgage,  and  that  the  false  pretence  jPa/^'Z^^»c^ 
I7  an  antecedent  inducement  to  the  prosecutor  to  enter 
366  contracts^  and  lend  the  money  upon  such  securities, 
I  there  being  no  question  of  the  bona  fides  of  the  transac- 
loan,  except  the  false  pretence  that  preceded  it,  the  jury 
)  be  directed  that  the  evidence  proved  that  the  money  or 
was  not  obtained  upon  the  false  pretence  stated  in  the  indict- 
laving  doubts  upon  this  point,  I  reserved  the  question.  And, 
that  it  might  be  submitted  to  the  Court  of  Criminal  Appeal, 
[  the  jury,  that  if  they  believed  the  witnesses  there  was  suffi* 
idence  of  the  offence  charged  in  the  indictment.  The  jury 
igly  found  the  prisoner  guilty,  and  I  did  not  pass  sentence, 
ve  now  humbly  to  request  the  opinion  of  this  court  upon 
)riety  of  that  conviction,  and  upon  the  question  so  reserved ; 
»pectfully  annex  copies  of  the  indictment,  and  of  the  bond 
eement  of  mortgage  to  be  referred  to  as  part  of  this  case, 
ibllowing  is  a  copy  of  the  agreement  referred  to.  **  Memo- 
.  I,  Charles  Burgon,  of  Sheffield,  in  the  county  of  York, 
>lade  manufacturer,  have  this  day  deposited  with  William 
of  Sheffield  aforesaid,  gentleman,  an  inaenture  of  lease,  dated 
1  of  August  last,  and  made  between  Governors  of  the  goods, 
Dns,  and  revenues  of  the  Free  Grammar  School  of  James, 
*  England,  within  the  town  of  Sheffield,  in  the  county  of 
r  the  one  part,  and  me,  the  said  Charles  Burgon,  of  the  other 
and  concerning  a  piece  or  parcel  of  ground  situate  at  or 
alkley  in  the  parish  of  Sheffield  aforesaid,  for  securing  to 
William  Fretson  the  repayment,  on  demand,  of  the  sum  of 
fl  day  lent  and  advanced  by  him  to  me,  with  interest  for 
e  at  the  rate  of  5L  per  cent,  per  annum.  And,  as  a  further 
,  1  have  also  this  day  given  to  the  said  William  Fretson  my 
the  penal  sum  of  160/.  for  securing  to  him  the  said  sum  of 
1  interest.  And  I  hereby  agree  and  undertake,  whenever 
to  required  by  the  said  W.  Fretson,  and  at  my  own  costs 
rges,  to  execute  a  good,  valid,  and  effectual  mortgage  of  the 
mises  comprised  in  the  said  lease,  and  the  dwelling-houses, 
>p6,  and  other  buildings  erected  thereon  for  securing  the 
3nt  of  the  said  sum  of  802.  and  interest,  so  intended  to 
red  as  aforesaid,  such  mortgage  deed  to  contain  the  usual 
of  sale,  indemnity  to  purchasers,  and  other  covenants  and 
incidental  thereto,  as  the  said  William  Fretson  shall  think 
:ed  this  9th  day  of  December,  1853." 
case  was  argued  Saturday,  February  3,  before  the  judges 
amed. 

for  the  prisoner. —  This  case  is  not  within  the  statute.  The 
tor  did  not  advance  his  money  in  consequence  of  the  fidse 
itation;  but  on  account  of  the  security  which  he  obtained, 
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^^'       the  bond  and  the  equitable  mortgage.    The  parole  representation 
BuBoov.     ^^  antecedent  to  the  contract,  upon  which  tne  money  was  parted 

'      with ;  and  that  contract  having  been  reduced  into  writing,  is  alone 

1856.  the  evidence  of  the  consideration  upon  which  the  money  was  lent. 
False  pretences.  Besides,  independently  of  any  other  objection,  an  obtaming  of 
money  by  way  of  loan,  is  not  within  the  statute.  The  prose- 
cutor did  not  intend  to  part  with  the  property ;  he  expected  that 
the  money  would  be  returned.  [Crompton,  J. — Not  the  same 
money;  he  only  expected  to  be  repaid  the  same  amount.]  How- 
ever, upon  the  main  question  R.  v.  Codrington  (1  Car.  &  P.  661) 
is  expressly  in  point.  There  the  prisoner  sold  and  conveyed  to  the 
prosecutor  an  estate,  with  a  covenant  for  title,  although  he  had 
previously  sold  his  interest  to  a  third  person;  and  Littledale,  J. 
said:  **  Certainly  a  covenant  in  a  deed  cannot  be  taken  to  be  a 
false  pretence;"  and  further  ^^The  doctrine  contended  for,  on  the 
part  of  the  prosecution,  would  make  every  breach  of  warranty  or 
false  assertion  at  the  time  of  a  bargain,  a  transportable  offence. 
Here  the  partv  bought  the  property,  and  took,  as  his  security,  a 
covenant  that  the  vendor  had  a  good  title.  If  he  now  finds  that  the 
vendor  has  not  a  good  title,  he  must  resort  to  the  covenant.  This  is 
only  a  ground  for  a  civil  action.''  That  case  and  the  present  are 
distinguishable  from  R.  v.  Kenrick  (5  Q.  K  49),  and  R.  v.  Abbott 
(2  Cox  Crim.  Cas.  430;  1  Den.  C.  C.  273.)  In  both  cases,  the 
prosecutor  relied  entirely  upon  the  false  statement.  Besides,  in  JZ. 
V.  Kenrick^  the  judgment  proceeded  mainly  upon  the  counts  for 
conspiracy ;  and  in  R.  v.  Abbott  there  was  a  trick  resorted  to  for 
the  purpose  of  putting  the  prosecutor  off  his  guard.  Secondly, 
as  to  the  objection  that  the  money  was  advanced  by  loan 
only,  some  support  is  given  to  that  by  the  note  of  Mr.  Greaves 
to  the  case  of  R.  v.  Crossley  (2  M.  &  Bob.  17 ;  2  Buss,  on  Crimes, 
305.) 

Hardy ^  contr^ — As  to  the  second  point,  Patteson,  J.  expressly 
overruled  it  in  R.  v.  Crossleyy  and  tnough  the  editor  of  Bussell 
has  suggested  a  doubt  as  to  that  decision,  the  rest  of  the  note 
which  he  has  written,  and  the  cases  to  which  he  refers,  are  by  no 
means  inconsistent  with  the  position  laid  down  by  Patteson,  J., 
that  the  terms  of  the  statute  apply  to  the  case  of  a  loan  as  well  as 
any  other  transfer  of  money  induced  by  false  pretences.  Upon 
the  main  question  this  case  is  governed  by  R.  v.  Kenrick  and  A 
V.  Abbott  There  is  no  distinction  between  inducing  a  prosecutor 
to  buy  a  horse  by  giving  a  false  account  of  it,  or  to  buy  a  cheese, 
by  offering  pieces  of  a  superior  kind  as  tasters,  and  inducing  him 
to  advance  money  upon  the  security  of  land  by  a  false  represen- 
tation that  a  house  is  built  upon  it.  Here  there  was  a  distinct 
representation  to  that  effect;  and  R.  v.  Codrington  was  distin- 
guished by  Patteson,  J.,  in  R.  v.  Crossley^  on  the  ground  that  it 
did  not  appear  that  the  prisoner  did  distinctly  allege  that  he  had  a 
good  title  to  the  estate  which  he  was  selling.  [Pabke,  B. — In 
R,  V.  Codrington^  the  question  was,  as  to  the  admission  of  the  deed 
in  evidence  to  prove  the  false  pretence.     But  there  the  prosecutor 
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fot  nothing  for  hie  money;  here  he  gets  the  lease  of  the  land.]        Bbo. 
n  that  respect,  at  all  events,  that  case  is  overruled  in  R.  v.  Ai?n-     b^wbow 

rick  and  R.  v.  Abbott      The   true  test  cannot  be,  whether  the        ' 

prosecutor  relies  exclusively  upon  the  false  pretence;  it  is  enough  1856. 
if  the  false  pretence  operates  to  induce  him  to  part  with  his  money.  jraiM"ipf^«ioflf 
[Maule,  J.,  referred  to  Hamilton  v.  Reginam(^  Q.  B.  271),  where  F^***"^* 
the  defendant  obtained  a  valuable  security,  by  representing  that 
he  was  a  captain  in  the  fifth  regiment  of  dragoons;  and  it  was 
hdd  unnecessary  to  show  in  the  indictment,  how  the  pretence 
(^^erated.]  Here  the  false  statement  is  continued  throughout  the 
tranfiaction;  and  the  circumstance  that  there  was  a  written  con- 
tiBCt,  and  other  securities,  makes  no  difference.  In  R.  v.  Adamson 
(1  Car.  &  K.  192,  2  Moo.  C.  C.  286),  the  prisoner  obtained  2002., 
by  a  false  representation,  that  he  had  been  appointed  emigration 
agent  at  a  certain  port,  and  that  he  would  share  the  salary  with  the 
prosecutor;  and  he  was  convicted,  although,  before  the  prosecutor 
parted  with  his  money,  he  was  induced  to  execute  a  deed  of 
partnership,  in  which  no  mention  was  made  of  the  agency. 
^Maule,  J. — It  may,  perhaps,  be  said,  that,  in  this  case,  the  false 
representation  is  only  as  to  the  quality  of  the  thing : — as,  if  upon  the 
sale  of  a  horse,  the  seller  should  say  that  he  had  won  certain  races. 
WiOHTMAN,  J.— The  cheque  was  not  given  until  after  the  mort- 
gage; but  he  would  not  have  given  it  for  the  land  only.  Cromp- 
TON,  J. — It  is  a  misdescription  of  the  estate.  You  must  go  the 
length  of  sajring,  that  if  he  had  falsely  stated  that  it  was  well 
drained,  that  would  be  within  the  statute.]  The  authorities 
would  support  that  position. 

BeU,  in  reply. — Suppose  the  statement  were  that  the  chimneys 
do  not  smoke,  would  that  be  within  the  statute?  f  Jebvis,  C.  J. 
•^  The  jury  must  dispose  of  such  questions  as  that.] 

Cur.  adv.  vuU. 

JUDGMENT. 

Jebvis,  C.  J.,  now  delivered  the  judgment  of  the  court  This  was 
a  case  where  a  party  advanced  money  upon  a  representation  that  a 
house  had  been  ouilt  on  part  of  the  property  held  on  mortgage ;  in 
fact  it  was  not  so,  and  we  are  in  this  case  governed  by  authority, 
and  the  conviction  will  be  affirmed. 

Conviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

MayZ,  1856. 

(Before  Jebvis,  C.  J.,  Coleridge,  Cresswell,  and  Erle,  JJ. 

and  Martin,  B.) 

Reg.  v.  Gardner,  (a) 

False  pretences — Personation — Obtammg  board  and  lodging. 

A  personjwho  by  falsely  representing  himself  to  JUI  a  parHenlar  ekaraekr^ 
induces  another  to  enter  into  a  contract  with  him  for  board  and 
lotlgingy  and  is  supplied  accordingly  wiih  various  articles  of  food^ 
cannot  be  convicted  of  obtaining  goods  by  false  pretences^  the  obtaining 
of  the  goods  being  too  remotely  connected  with  the  false  represetUation* 

WILLIAM  GARDNER  was  tried  upon  an  indictment  chai^ 
ing  him  as  follows:  that  he  did  on  the  13th  day  of  Novemto, 
1855,  unlawfully,  knowingly,  and  falsely  pretend  to  one  Ellen  Hen- 
rietta Brunsdon,  that  the  name  of  him  the  said  William  Gardner 
was  William  Edgar  De  Lancy,and  that  he  the  said  William  Gardner 
was  paymaster  of  the  ship  **  The  Duke  of  Wellington,"  and  that  the 
said  ship  was  then  lying  at  Portsmouth  (and  the  said  William 
Grardner  being  then  in  a  naval  officer's  uniform),  that  he  the  sud 
William  Gurdner  was  the  son  of  a  half-pay  officer  who  was  living 
at  Chelsea,  and  that  his  brother  was  a  lieutenant-colonel  in  the 
army,  by  means  of  which  said  false  pretences  the  said  William 
Gardner  did  then  and  there  obtain  of  and  from  the  said  Ellen 
Henrietta  Brunsdon,  twenty  pounds  weight  of  bread,  twelve 
pounds  weight  of  meat,  three  pounds  weight  of  butter,  one  poond 
weight  of  cheese,  three  pounds  weight  of  sugar,  six  quarts  of 
beer,  and  ten  quarts  of  coffee,  and  other  articles  of  food,  together 
of  the  value  of  30s.  of  the  goods  and  chattels  of  the  sud  Ellen 
Henrietta  Brunsdon,  with  intent  then  and  there  to  cheat  and 
defraud.  Whereas,  in  truth  and  in  &ct,  the  name  of  the  said 
William  Gardner  was  not  William  Edgar  De  Lancy*  And 
whereas,  in  truth  and  in  fact,  the  said  William  Grardner  was  not 
the  paymaster  of  the  said  ship  called  *^  The  Duke  of  Wellington," 
nor  was  the  said  ship  then  lying  at  Portsmouth.  And  whereas, 
in  truth  and  in  fact,  the  said  William  Gardner  was  not  the  son  of 

(o)  Reportad  bj  A  BimJUTOsr,  Esq.,  Rvriatv-at-Law. 
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a  half-pay  officer  who  was  residing  at  Chelsea^  but  was  the  son  of       Bbo. 
one  William  Gardner  a  collector  of  rates  at  Sheemess.      And    ^    '' 
whereas,  in  truth  and  in  fact,  the  said  William  Gardner  had  not  a      ^^^^ 
brother  who  was  a  lieutenant-colonel  in  the  army,  against  the  form       1856. 
of  the  statute,  &c  .^ 

The  evidence  on  the  part  of  the  prosecution,  so  far  as  is  material  i»^«««»« 
for  the  purpose  of  this  case,  was  that,  on  the  13th  day  of  Novem- 
ber last^  the  defendant,  wearing  the  dress  of  a  naval  officer,  engaged 
a  lodging  of  Ellen  Henrietta  ^rai^sdon  (the  prosecutrix),  at  the 
iBte  of  ten  shillings  per  week ;  that,  on  the  17tn  day  of  November, 
the  defendant  expressed  himself  to  (prosecutrix)  as  being  comfort- 
able, and  that  he  should  be  likely  to  remain  some  time,  and  stated 
that  he  was  paymaster  of  ^  The  Duke  of  Wellington,"  and  his 
name  was  De  Lancy ;  that  defendant  continued  as  a  lodger  till 
Uie  25th  of  November,  and  then  expressed  a  wish  to  become  a 
boarder ;  that  an  arrangement  was  accordingly  entered  into  that 
be  should  become  a  boarder  at  a  guinea  a  week ;  that  the  prose- 
cutrix supplied  the  defendant  with  board,  consisting  of  cooked 
meat^  tea»  sugar,  bread,  butter,  cheese,  and  beer  for  the  six  days 
fifeilowing,  but  the  defendant  did  not  pay  her  anything  for  lodging 
or  board. 

Upon  the  case  for  the  prosecution  being  closed,  it  was  sub- 
mitted by  counsel  for  the  prisoner  that  the  contract  for  board 
was  a  mere  addition  to  the  first  contract  for  lodging,  and  that  what 
the  defendant  in  fact  obtained  by  the  false  pretence  was  an  altera- 
tion of  the  first  contract,  and  not  ^*  goods  "  within  the  meaning  of 
the  statute*  The  chairman  overruled  the  objection,  and  left  the 
ease  to  the  jury,  who  returned  a  verdict  of  guilty. 

Counsel  for  the  prisoner  then  applied  to  the  court  to  reserre 
the  case  for  the  opinion  of  the  Court  of  Criminal  Appeal  upon 
the  objection  taken,  alleging  that  a  case  similar  to  this  was  then 
before  the  court  for  decision.  The  court  thereupon  postponed 
passing  sentence  on  the  prisoner,  but  ordered  him  to  be  detained 
m  custody. 

The  opinion  of  the  court  is  requested  whether  the  objection 
taken  by  the  prisoner's  counsel  is  valid  in  law  ? 

This  case  was  argued  before  the  above  named  judges  on  Satur- 
day, April  26. 

JRibtan  for  the  prisoner. — This  conviction  cannot  be  sustained. 
When  the  false  statement  was  originally  made,  neither  money, 
chattel  or  valuable  security  was  obtained  by  it.  The  prisoner 
merely  became  a  lodger  in  the  house ;  and  though,  some  time  after- 
wards, he  agreed  to  become  a  boarder  also  at  a  guinea  a  week, 
ind  was  afterwards,  in  pursuance  of  that  contract,  supplied  with 
foody  there  is  no  such  connection  between  the  fiilse  pretence  and 
the  obtaining  of  the  food  as  will  justify  a  conviction  for  this 
offisDce.  It  IS  quite  clear  that  to  obtain  lodging  alone  would  not 
be  within  the  statute ;  and  it  may  be  questioned  whether,  in  any 
ease,  it  would  be  enough  to  prove  that  he  obtained  board  and 
lodgii^.    It  would  be  difficult  to  separate  the  two  so  as  to  show 
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Reo.        clearly  that  the  articles  of  food  were  obtained  bj  means  of  the 

^'  false  pretence.     But,  assuming  that  that  might  be  done  in  some 

Qabdnkb.     ^^^Qg^  \i  {q  j^qi  JQQQ  jjerg .  Q2id  the  evidence  fails  altogether  to 

1856.        connect  the  obtaining  of  the  food  with  the  ftilse  pretence.     If  any* 
thing  was  obtained,  it  was  the  contract  to  supply  the  food  and  not 

Fabepretmcei,  the  food  itself. 

Homy  contriL — It  is  well  settled  that,  though  the  money  or  goods 
be  obtained  through  the  medium  of  a  contract,  yet,  if  that  con- 
tract be  part  of  the  fraud,  the  offence  is  the  same.  Thas,  where 
the  money  was  obtained  upon  the  sale  of  a  horse,  which  the  prose- 
cutor  was  induced  to  buy  by  a  false  pretence,  i2.  y.  Kenrick 
(5  Q.  B.  49) ;  and,  where  money  was  borrowed  from  the  drawer 
of  a  bill  by  the  acceptor  for  the  alleged  purpose  of  paying  it,  and 
upon  a  false  pretence  that  he  was  prepared  with  the  residue,  R.  y. 
Crossley  (2  M.  &  B.  17);  or,  where  a  baker  delivered  short  weight 
to  the  poor,  and  presented  tickets  as  if  he  had  delivered  full  weight 
according  to  his  contract,  i2.  y.  Eagleton  (5  Cox  Crim.  Cas.  559 ;  24 
L.  J.  M.  C.  158),  the  offenders  were  all  held  liable  to  conviction 
under  this  statute.  The  case  of  R.  v.  Codringtan  (1  Car.  &  P.  661) 
cannot  now  be  considered  law,  unless  it  can  be  distinguished  cm 
the  ground  that  the  false  pretence  was  not  there  distinctly  proved 
R.  v.  Abbott  (2  Cox  Crim.  Cas.  430 ;  1  Den.  C.  C.  273.)  Here  the 
false  pretence  is  distinctly  proved;  and  it  was  continued  throughout; 
so  that  the  prosecutrix  acted  upon  it,  and  was  induced  by  it  to 
supply  the  prisoner  with  board  as  well  as  lodging.  The  articles  of 
food  which  he  obtained  were  chattels  within  the  meaning  of  the 
statute,  and  it  cannot  make  the  slightest  difference  that  the  prisoner 
gained  the  additional  advantage  of  being  lodged  at  the  house  where 
he  received  the  goods.  Whether  he  obtained  them  by  means  of 
the  false  pretence  was  a  question  for  the  jury ;  and,  they  having 
decided  it,  there  is  no  ground  for  disturbing  the  conviction. 

Ribtan  replied.  Cur.  adv.  vulL 

JUDGMENT. 

jERyis,  C.  J.,  now  delivered  the  judgment  of  the  court — In 
this  case,  which  was  argued  before  us  on  Saturday  last,  the  court 
took  time  to  consider,  principally  with  a  view  of  taking  into  con- 
sideration the  cases  which  we  were  disposed  to  look  further  into 
before  we  decided  the  question.  It  was  an  indictment  for  obtain- 
ing goods  under  false  pretences,  the  circumstances  beinjg  that  the 
prisoner  represented  himself  to  be  the  paymaster  of  '*  The  Duke 
of  Wellington,^  of  the  name  of  De  Lancy,  under  whicli  he  made 
with  the  prosecutrix  a  contract  for  board  and  lodging  at  the  rate 
of  one  guinea  a  week,  and  he  whb  lodged  and  fed  as  the  result  of 
the  contract,  in  consequence  of  the  engagement  so  entered  into 
upon  that  which  was  found  to  be  a  false  pretence,  and  the  ques- 
tion which  was  submitted  to  us  was,  whether  it  was  a  false  pretence 
within  the  statute;  or,  rather,  whether  the  conviction  was  right? 
That  we  have  considered ;  and,  on  consideration,  we  are  of  opinion 
that  the  conviction  was  not   right,  because  we  think   that  the 
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obtaining  of  the  articles,  supplied  under  the  contract  made  by  reason  Bbo. 

of  the  false  pretence,  was  too  remote  from  the  pretence  in  the  par-  qj^^j^j^ 

ticular  case  to  become  the  subject  of  an  indictment  for  obtaining  

those  specified  goods  by  false  pretences.     We,  therefore,  think  the  i^^* 
conviction  should  be  reversed. 

Conviction  quashed. 


COURT  OF  CRIMINAL  APPEAL. 

April  26,  1856. 

■ 

(Before  Jebvis,  C. J.,  Wightman,  Cresswell,  and  Eele,  JJ., 

and  Martin,  B.) 

Reg.  ».  Sloggett.  {a) 

Evidence — Privilege  of  witness — Questions  tending  to  criminate^^ 
Admissibility  of  a  bankrupts  examination  before  a  commissioner  upon 
the  trial  of  the  bankrupt  on  a  criminal  charge —  Voluntary  statement, 

A  bankrupt  was  examined  before  a  commissioner  under  s,  117  of  the 
Bankrupt  Act,  and  ashed  various  questions  respecting  the  writing  of  a 
false  letter  in  his  father*s  name  for  the  purpose  of  getting  additional 
credit  from  persons  with  whom  he  traded.  He  made  no  objection  to 
answering  the  questions  on  the  ground  that  they  tended  to  criminate 
him,  or  on  any  other  ground: 

Held,  that  the  examintUion  was  not  compulsory  under  the  1 1 7th  sect,  of  the 
Bankrupt  Act,  as  touching  the  estate  or  dealings  of  the  bankrupt ;  and 
thatj  as  he  might  have  (Ejected  to  it  and  did  not,  it  was  a  voluntary 
statement,  and  admissible  in  evidence  against  him  upon  his  trial  subse* 
quently  on  the  crimincd  charge  of  uttering  a  forged  letter. 

THE  following  case  was  stated  by  Mr.  Seijeant  Channell : — 
Samuel  Thomas  Sloggett  was  convicted  before  me  at  the 
last  assizes  for  the  county  of  fievon,  of  unlawfully  uttering  a  forged 
letter,  signed  "  S.  F.  Sloggett,"  knowing  it  to  be  fo^ed,  with 
intent  to  obtain  certain  goods,  the  property  of  Sampson  Copestake 
and  others;  sentence  was  passecl  upon  the  prisoner,  that  is  to 
say,  imprisonment  for  two  calendar  months  in  the  gaol  of  Devon- 
port.  He  is  now  in  prison.  Before  any  criminal  charges  were 
made  against  him,  the  prisoner  was  examined  in  the  Court  of 
Bankruptcy  for  the  Exeter  district,  under  an  adjudication  in  bank- 

(«)  Reported  by  A.  BrrrLESTON,  Esq.,  Barrister-at-Lair . 
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mptcy  aminst  the  prisoner,  on  petition  of  a  creditor.  He,  the 
SuMMKRi    pndoner,  Defore  such  examination,  made  and  signed  thededaration 

—         required  by  the  12  &  13  Vict,  c  106,  s.  117  ;  see  also  section  254. 

1S56.  Xhe  examination  was  taken  down  in  writing  in  the  presence  of  the 
commissioner,  and  was  signed  by  the  prisoner.  In  the  coarse  of 
I  the  examination,  the  prisoner  was  cautioned  by  the  commissioner 
to  speak  the  truth.  In  a  later  stage  of  the  examinadon,  the  prisoner 
was  told  by  the  commisaoner  that  he  was  to  consider  himself  in 
custody.  On  the  trial  of  the  prisoner,  the  usher  of  the  Court  of 
Bankruptcy  was  examined  as  a  ¥ritne8s  for  the  prosecutioii.  He 
produced  Uie  proceedings  in  bankruptcy,  and  the  examination  of 
the  prisoner,  under  the  seal  of  the  court  and  signed  by  the  com- 
missioner. He,  witness,  proved  that  he  was  present  when  the 
prisoner  was  examined  before  the  conmiissionery  and  that  he  could 
pcnnt  out  in  the  examination  the  part  at  which  the  prisoner  was  told 
to  consider  himself  in  custody.  It  (Ud  not  appear  that  the  prisoner 
claimed  the  protection  of  the  commissioner,  or  objected  to  answer 
any  question  on  the  ground  that  the  answer  thereto  would  crimi- 
nate or  might  tend  to  criminate  him,  or  on  any  otherground.  The 
counsel  for  the  prosecution  proposed  to  rnd  so  much  of  the 
prisoner's  examination  before  the  commisaoner  as  preceded  the 
statement  that  the  prisoner  was  to  confer  himself  in  custody, 
offering  to  read  the  whole  of  the  examination,  if  deored  by  the 
prisoner's  counseL  The  prisoner's  counsel  objected  to  the  reading 
of  the  examination*  I  receiTcd  in  evidence  the  part  of  the  exami- 
nation which  preceded  the  statement  referred  to.  The  prisoner's 
counsel  did  not  require  the  other  part  to  be  read.  A  capj  of  so 
much  of  the  examination  as  was  read  is  annexed  to  this  case.  The 
parties  named  in  the  indictment  as  Sampson  Copestake  and  others, 
are  parties  who  traded  under  the  style  or  firm  of  Groucock  and  Ca 
mentioned  in  the  examination  of  the  prisoner,  and  are  the  parties 
therein  referred  ta  The  question  for  the  o[Hnion  of  the  court  is, 
whether  the  examination  read  was  properiy  recrived  in  evidence. 
The  following  is  a  ci:^y  of  the  part  of  the  priwmer's  examination 
referred  to  in  the  case. 

Tlie  Bankrupt  Law  Consolidation  Act»  1849. 

In  the  C<Nirt  of  Bankruptcy  for  the  Exeter  District. 

Hall  of  Commerce,  Plymoath,  July  9,  1855. 

Jn  the  matter  of  Samod  Tliomas  iSoggett,  a  bankrupt  b^bre 
Mr.  Commisskmer  Bere. 

The  sud  S.  T.  Slo^ett  being  come  before  the  said  commis- 
aoner  on  the  day  and  year  above  mentioned ;  and  havii^  made  and 
subscribed  the  dedanuion  by  law  required,  and  bong  ^^^r^m;!^^ 
aiith,  *^  the  account  now  raodoced,  marked  with  the  letto-  A.  con- 
tains a  statement  of  aU  transactions  I  have  had  with  Messrs. 
Groooock  and  Co.  of  London,  except  the  first,  for  whidi  I  paid 
cash.  In  Au^ost  last  I  had  an  interview  with  Mr.  HagheSi  £dr 
tnavteHer,  and  lie  asked  me  what  capital  I  had  in  my  bnsineas^  and 
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lum  from  aboat  250L  to  3002.   He  asked  me  to  whom  I  could       Rso. 
lim  to  satisfy  him.     I  hesitated,  and  told  him  I  could  not  tell    „_^: 
}m  to  refer  him  to,  but  said  he  coald  go  to  my  friends.     I 
my  father.   He  took  my  father's  address,  and  put  it  down.        isss. 
was  shown  a  letter  written  by  Messrs.  Groucock,  of  which  the        - — 
roduced  is  as  near  as  I  can  recollect  the  substance.  The  letter  sm^e^m 
nt  to  my  father  the  24th  August.     The  letter  was  brought    bankn^tey, 
by  my  youngest  sister,  and  I  was  asked  what  reply  was  to 
ie  to  it;  and  I  went  home  to  my  father's  on  the  Sunday 
ng  the  jeceipt  of  the  letter,  and  saw  my  father.     I  asked 
her  to  reply  to  it,  stating  that  he  knew  as  well  as  I  did  how 
circumstanced.   My  father  refused  to  reply  to  it  as  I  wished, 
e  he  said  the  money  was  not  my  own  capital,  and  was 
'ed.     My  sister  was  present  at  the  interview.     The  reply 
>rwarded  and  written  by  my  brother,  Richard  Sloggett,  on 
th  of  August.     The  letter  now  produced,  marked  £,  is  that 
he  wrote,  the  whole  is  his  handwriting,  including  the  address, 
tter  was  written  in  an  office  belonging  to  my  brother,  and  was 
itborized  by  my  father,  who  did  not  know  of  its  being 
1.     I  did  not  prepare  the  draft  of  the  letter.     My  brother, 
d,  wrote  it  himself,  merely  asking  me  what  to  say.     The 
was  not  my  own  property.     My  brother  knew  that  the 
had  been  lent  to  me  by  Mrs.  Warburton. 
Question. — What  object  had  you  in  view  when  you  gave 
•  Groucock  and  Co.  that  statement  in  the  letter,  knowing 
was  false, — was  it  not  to  obtain  additional  credit  ? 
wen — No.    I  had  no  such  object. 
Question. — Do  you  adhere  to  that  answer? 
wer. — My  object  was  to  gain  credit  to  a  certain  extent ; 
ras  not  aware  that  the  difference  between  stating  the  capital 
r  own  and  being  borrowed  would  affect  my  credit. 
Question. — Do  you  adhere  to  that  answer? 
wer. — Yes. 

Question. — Again  you  are  asked  if  you  adhere  to  that 
? 

wrer. — Yes. 

^estion. — Why  did  you  not  then  make  a  true  statement, 
of  a  false  one  ? 

nrer. — I  anticipated  one  day  the  sum  would  be  mine,  and  I 
t  it  was  a  form  of  theirs  to  obtain  a  reference. 
Question. — Wh^  did  you  practice  such  a  fraud  by  getting 
rother  to  write  m  your  father's  name  ? 
ver. — I  was  not  aware  that  it  was  a  fraud. 
Question. — What  has  become  of  the  letter  sent  by  Messrs. 
ck  and  Co.  to  your  father  ? 

ver. — I  do  not  know.   I  have  never  seen  it  since  my  brother 
he  reply  to  it.     I  believe  it  has  been  destroyed. 
Question. — Did  you  never  promise  your  brother  Bichard  to 
;  right  with  your  father  if  he  would  write  it  ? 
rer. — I  never  said  so. 
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^■O'  9th  Question. — Did  you  promise  your  brother  to  take  it  to  your 

Shooam.  father  for  his  approval  ? 

Answer. — I  did,  and  took  it  to  my  father  acoordingly. 

^^-  lOth  Question. — ^Did  he  caution  you  against  sending  it? 

Evidene&^  Answer. — No ;  I  believe  not, 
Examimaiiom  m      11th  Question. — Did^ou  tell  your  brother  that  your  fiuber  had 

^oM^nvtqf.  refused? 

Answer. — I  did  before  he  replied  to  it ;  he  asked  me  the  nature 
of  it^  and  I  told  him. 

(See  A  V.  Wheater,  2  Moo.  C.  C.  45;  2  Lewin  C.  C.  157; 
R.  y.  Garbett,  2  Cox  Crim.  Cas.  448 ;  1  Den.  C.  C.  236 ;  2  Car.  & 
Kir.  474 ;  cases  collected  in  Taylor  on  Evidence,  2nd  edit*,  VoL  L 
273,  S.821.) 

Collier^  for  the  prisoner.  This  conviction  cannot  be  sustained, 
because  it  is  founded  upon  improper  evidence.  The  bankrupt's 
examination  was  inadmissible  in  evidence  against  him,  because  it 
was  taken  under  section  117  of  the  Bankrupt  Act  (12  &  13  Vict 
c  106),  and  was  compulsory  upon  the  bankrupt.  He  was 
being  examined  touching  his  estate  and  effects,  and  had  made  the 
statutory  declaration  ^'  that  he  would  make  true  answer  to  all  such 
questions  as  might  be  proposed  to  him  respecting  all  his  property 
and  all  dealings  and  transactions  relating  thereto,  and  would  make 
a  full  and  true  disclosure  of  all  that  had  been  done  with  the  said 
property  to  the  best  of  his  knowledge,  information  and  belie£''  He 
was,  therefore,  bound  to  answer,  and  might  have  been  committed 
by  the  commissioner  for  not  answering.  He  had  not  the  ordinary 
privilege  of  a  witness,  who  may,  at  any  stage  of  the  examination, 
claim  the  protection  of  the  court,  and  refuse  to  answer  questions 
on  the  ground  that  they  would  tend  to  criminate  him :  ( JB.  v.  Cror- 
beit,  2  Cox  Crim.  Cas.  448  ;  1    Den.  C.  C.  237.) 

Coleridge,  J. — If  he  claims  the  same  protection  before  a  bank- 
ruptcy commissioner,  and  was  nevertheless  committed  for  not 
answering,  could  he  not  obtain  his  discharge  by  writ  of  habeas  corpus? 

Jervis,  C.  J. — The  courts,  I  believe,  are  not  agreed  upon  that 
matter.  The  Court  of  Exchequer  would  not  discharge  him,  but 
the  other  courts  would. 

Collier. — It  is  quite  clear  that  so  far  as  the  questions  relate  to  his 
**  trade  dealings  and  estate,"  he  must  answer  whatever  the  conse* 
quences.  The  law  is  so  laid  down  by  Lord  Eldon,  in  £x  parte  Cossens, 
Buck,  531 ;  adopted  by  Lord  Lyndhurst  in  Ex  parte  Kirby^  1  Mont 
&  McAr.  212  ;  and  by  Sir  John  Cross,  in  Ex  parte  Heath,  2  Dea. 
&  C.  216 ;  Gates  v.  Hardacrey  3  Taunt.  424,  is  an  authority  to  the 
same  effect ;  and  R.  v.  Wheater  (2  Moa  C.  C  45)  is  distinguishable, 
because  there  the  witness  was  cautioned,  and  allowed  to  elect  what 
questions  he  would  answer.  Then,  even  supposing  that  the  bank* 
rapt  might  stop  the  inquiry  as  soon  as  it  extended  beyond  the 
subject  of  his  *^  trade  dealings  and  estate,'^  the  privilege  would  be 
practically  useless,  if  the  bankrupt  is  required  to  distinguish 
between  questions  which  do  and  those  which  do  not  relate  to  his 
''trade  dealings  and  estate."     The  inquiry  itself  is  one  of  the 
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widest  and  most  undefined  description ;  and  to  hold  that  the  bank*  Bbo. 

rupt  is  not  protected,  unless  he  claims  the  protection  at  the  proper  g^^^^^^ 

moment,  is,  in  effect,  to  deprive  him  of  all  protection.     The  only        

reasonable  alternative  is  to  consider  the  whole  examination  compul-  1856. 

aory   (as  practically  it  is),  and  upon  that  ground  to  exclude  it  EtHdaice— 

altogether.  Exammatumim 

Cresswell,  J. — I  am  not  aware  of  any  authority  which  entitles    tenAnytcy. 
the  commissioners  m  bankruptcy  to  disregard  the  general  rules  of 
evidence,  for  the  cases  of  Ex  parte  Cossens  and  £x  parte  Kirby  do 
not  go  that  length.     They  merely  show  that  a  bankrupt  is  bound 
to  disclose  what  property  he  has. 

Collier. — In  the  present  case,  at  all  events,  that  portion  of  the 
examination  which  was  read  in  evidence,  related  so  closely  to  the 
investigation  concerning  the  trade  dealings  and  estate  of  the  bank- 
ropt  tlmt  he  could  not  have  escaped  answering.  If  he  had  objected 
to  answer  on  the  ground  that  tne  questions  were  criminatory,  he 
would  have  been  told  at  once  that  he  was  bound  to  answer,  because 
they  related  to  those  matters  into  which  the  commissioner  has  a 
compulsory  power  of  investigation. 

£rL£,  J. — The  questions  seem  to  have  been  put,  not  with  a 
view  to  disclosure  of  estate,  but  with  reference  to  the  bankrupt's 
certificate,  the  object  being  to  ascertain  whether  he  had  resorted  to 
improper  means  of  obtaining  credit. 

Coil&r.— There  is  no  reason  to  doubt  that  if  he  had  refused  to  an- 
swer, and  been  committed  by  the  commissioner,  as  he  probably  would 
have  been,  that  commitment  would  have  been  upheld.  Unaer  such 
lurcumstances,  the  bankrupt's  statement  cannot  be  considered 
voluntary ;  and  not  being  voluntary,  it  is  excluded  by  the  estab- 
lished rules  of  evidence. 

Coleridge^  contr&. — This  examination  was  admissible.  It  was 
a  voluntary  statement  made  by  the  prisoner  upon  oath,  in  the 
course  of  a  Judicial  investigation ;  and  it  has  been  often  held  that 
a  statement  is  not  less  voluntary  because  made  by  a  witness  in  a 
eourt  of  justice.  The  reason  is,  that  the  witness  is  privileged  to 
refuse  an  answer  to  any  question  which  may  criminate  him ;  but 
he  must  daim  the  privilege  in  order  to  have  the  benefit.  The 
question  was  much  discussed  in  IL  v.  Garbett^  and  there  it  was 
held  by  a  majority  of  the  judges,  that  the  witness  did  not  lose  his 
privilege  by  answering  some  questions  without  objection ;  but 
that  he  might,  at  any  part  of  the  examination,  refuse  to  answer, 
and  if  after  that  he  was  compelled  to  answer,  the  statement  made 
by  him  would  not  be  voluntary,  and  consequently  could  not  after- 
wards be  used  in  evidence  against  him.  If,  however,  he  makes  no 
objection,  and  elects  to  answer,  he  cannot  afterwards  deny  that  the 
statement  was  voluntary,  so  as  to  exclude  it  as  evidence  upon  his 
sobeequent  triaL  This  is  the  general  rule  of  law,  and  it  applies  to 
the  examination  of  a  bankrupt  by  commissioners  as  well  as  to  the 
examination  of  a  witness  at  N'lsi  Prius,  except  that  the  bankrupt 
must  disclose  his  estate.  That  is  essential  to  the  bankruptcy  pro- 
ceedings, but  beyond  mere  disclosure  of  estate  he  has  the  same 
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^*^       privilege  as  any  other  witnesa     The  proTiaoiis  of  the  Bankropt 
Siiooonr.    -^^^  (^^  ^^7'  ^^^)  ^^^  quite  oonsLstent  with  the  obeeryance  of  that 

privilege,  and  Lord  Eldon,  in  £x  parte  Cossensy  expreasly  recognises 

^^^^       it     With  the  exception  of  disclosure  of  estate,  he  says,  '^  that  if  a 
Evidence—    ™^^  ^  gonc  on  answering  questions  that  had  a  tendency  to 
',xammatkm  m  criminate  himself,  he  may  stay  in  answering  those  questions  when- 
***^*'i'*^    ever  he  pleases.     You  cannot  carry  him  further  than  he.  chooses 
voluntanly  to  go  himself."     Nor  are  the  cases  of  JEx  parte  Kirby^  or 
Ex  parte  Hec^y  or  IL  y.  Wheater^  at  all  at  variance  with  that 
position.     In  the  two  former,  the  questions  were  connected  with 
disclosure  of  estate,  and  the  distinction  between  the  examination 
of  a  bankrupt  and  that  of  any  other  witness  was  really  confined 
to  such  questions.     The  latter  case,  of  R^  v.  Wheaterj  is  certainly 
no  authority  for  saying  that  in  every  case  the  bankrupt's  examina- 
tion is  inadmissible,  unless  he  has  been  cautioned  and  permitted  to 
elect  what  questions  he  would  answer.  .  There  the  course  taken  is 
explained  by  the  circumstance  that  the  bankrupt  was  already  under 
charge  of  an  ofience.   (He  also  mentioned  a  case  decided  by  Crow- 
der,  J.,  on  the  western  circuit  during  the  last  assizes,  as  being 
expressly  in  point  as  to  the  admissibility  of  this  examination.) 
Collier  was  heard  in  reply. 

Jervis,  C.  J. — I  am  of  opinion  that  the  evidence  was  prqperly 
received,  and  that  the  conviction  is  ri^ht.  This  case  does  not 
raise  the  general  question  which  is  raised  in  some  of  the  cases  now 
before  this  court,  {b)  and  as  that  question  is  not  open  to  us  at 
present,  I  abstain  from  comments  upon  the  decisions  which  have 
been  cited  and  discussed  in  the  course  of  the  argument ;  but  it 
seems  to  me  that  the  admissibility  of  the  examination  cannot  be 
held  to  depend,  as  Mr.  Collier  suggests,  upon  whether  the  bank- 
rupt was  able  to  distinguish  between  questions  which  did  and  those 
which  did  not  relate  to  his  estate.  The  true  question  is  whether, 
the  examination  does  so  relate  to  his  estate  as  to  preclude  him 
from  objecting ;  because,  if  he  might  have  objected  to  the  questions 
put  to  him  and  did  not,  his  statement  was  voluntary  and  admis- 
sible in  evidence  against  him ;  and  it  s^ms  to  me  that  he  might, 
inasmuch  as  the  questions  did  not  relate  to  his  estate  dealings  or 
effects.  The  conviction  therefore  is  right. 
CoLERiDOE,  J.,  concurred. 

C&ESSWELL,  J. — If  it  had  been  necessaiy  for  the  decision  of 
this  case,  I  should  have  desired  more  time  to  consider  the  real 
effect  of  Lord  Lyndhurst's  decision  in  JEx  parte  Kirby ;  but  it  is 
not  necessary,  because  in  this  case,  at  all  events,  it  seems  to  me 
that  the  general  rule  of  law  applies.  To  a  certain  extent  the  117th 
section  of  the  Bankrupt  Act  has  taken  away  from  a  bankrupt, 
under  examinaUon  before  a  commissioner,  the  ordinary  privilqre  of 
a  witness — that  of  refusing  to  answer  questions  which  might  tend 

(h)  Jm  IL  r.  CVoM,  tite  qmitioo  at  to  tlie  admrnibiTity  of  t  banknipt^s  ezamiiuitiaB 
bii  «tifei,  WIS  saUaqwiUj  wgMd,  bol  ao  jndgsMBl  his  yH  W«i  gjlfw;   mk 
Mi  MfSid,  vmwiu  ttw  dtcirion  of  JKL  t.  Orwm. 
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to  criminate ;  but  in  my  opinion  the  examination  in  question  was  R^o* 

not  within  the  exception  created  by  the  statute.     It  did  not  relate  si/kwbtt 

to  the  estate  and  dealings  of  the  bankrupt,  and,  notwithstanding  — 

section  117,  he  might  lawfully  have  objected  to  answer.    Uis  not  I856. 

doing  80  renders  the  examination  voluntary  and  admissible.  E^idenc^r- 

EbLB,  J*  9  and  MaBTIK,  B.,  concurred.  Examination  u 

Conmction  affirmed.  bankruptcy. 


^  Jrelanlf. 

COURT  OF  CRIMINAL  APPEAL. 

(Before  Monahan,  C.  J.,  Pennefather,  B.,  Ball  and 

Pebbin,  J  J.,  and  Gbeene,  B.  ) 

Reg.  v.  Williah  Mehegak.  {a) 

AuMuU — AUempi  to  have  connection  with  girl  between  ten  and  twelve 

years  of  age — ConsenL 

If  the  jury  find  that  the  prosecutrix  was  a  consenting  party  to  indecent 
Uherties  tahen  by  the  prisoner  he  cannot  be  convicted  of  an  assault. 

The  prisoner  W€U  indicted  for  assaulting  and  attempting  to  have  carnal 
hnowledge  of  a  girl  between  the  ages  of  ten  and  twelve  years.  When  the 
case  for  the  Crown  closed^  counsel  for  the  prisoner  called  upon  the  judge 
io  leave  a  question  to  the  jury  m  to  the  prosecutrix  consenting  to  the 
acts  complained  of  to  tell  them,  if  they  thought  she  had  consented^  to 
aequU  the  prisoner^  which  his  Lordship  declined  to  do,  but  told  the 
jury  that  if  they  believed  the  evidence  for  the  prosecution  they  should 
convict  the  prisoner. 

Held,  a  misdirection,  and  that  the  prisoner  who  had  been  convicted  should 
be  discharged,  and  the  conviction  flashed. 

^I^HE  following  case  was  stated  by  Mr.  Justice  Perrin : — 
JL  At  the  assizes  held  for  the  county  of  Cork,  in  the  Spring 
of  1855,  WiUiam  Mehegan  was  indicted  before  me,  for  that  he,  on 
the  28th  day  of  January,  ISod,  at  Kilmoney,  did  assault  and 
unlawfidly  attempt  to  carnally  know  and  abuse  Margaret  Cor- 
coran, a  girl  above  the  age  of  ten  years  and  under  the  age  of 
twelve  years,  to  wit,  ten  years  and  six  months,  against  peace  and 
etatate. 

To  support  this  indictment  the  following  evidence  was  adduced 
by  the  counsel  for  the  Crown. 

(a)  Beportod  by  P.  J.  M'Kbnva,  Esq.,  norrister-at-Lav, 
FOL   TIL  L 


1856. 
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^^'  First  witness,  Margaret  Corcoran. — On  the  28th  day  of  Janu- 

Mkhigan.  ary  was  near  Tom  Barry's  Cross  after  nine  at  night.  1  saw  the 
prisoner,  asked  him  for  a  halfpenny,  and  he  said  if  I  would  go 
down  to  the  field  he  would  gire  me  sixpence.  He  gave  me  a 
halfpenny.  I  asked  for  another,  and  said  if  he  gave  it  I  would  go 
down.  He  gave  it  and  took  me  off  the  ditch  to  James  Barry's 
field ;  he  stretched  back  himself  and  told  me  to  dt  on  his  knee.  I 
siud.  Bill  Mehegan,  let  me  alone  till  I  go  home ;  he  said,  Hush, 
hush,  don't  be  calling  any  name  at  all.  He  let  me  go,  when  Mrs. 
Barry  and  Ellen  Moore  came  out,  and  ran  away.  In  the  field  he  had 
my  clothes  up,  and  his  trowsers  opened ;  his  private  parts  touched 
me  under  my  clothes ;  he  had  hold  of  my  arm. 

Cross-examined. — Mrs.  Barry  and  the  other  girl  came  out,  and 
he  ran  off  one  way  and  I  another.  I  was  sitting  on  his  knee ;  he 
did  not  carry  me. 

Second  witness,  Ellen  Moore. — Saw  prisoner  and  first  witness 
together ;  heard  her  say  give  it  me  and  111  go.  They  went  over 
the  ditch.  He  had  no  hold  of  her.  I  went  to  Mrs.  Barry  and 
told  her,  and  then  to  my  aunt,  and  saw  them  come  out  of  the 
field. 

Third  witness,  Ann  Corcoran. — Mai^aret  is  above  ten,  near 
eleven  years.  She  went  out  after  nine  o'clock.  Came  in 
frightened  and  her  eyes  glistened. 

Fourth  witness,  Eliza  Barry. — I  went  into  the  back  yard 
immediately  on  Miss  Moore's  statement,  and  saw  a  man  and  a 
little  girL  I  called  out  who  is  there ;  they  went  on,  the  girl  to 
the  road,  and  the  other  to  the  river. 

Case  for  the  prosecution  closed. 

Mr.  JSxhamy  counsel  for  the  prisoner,  then  called  upon  me  to 
leave  it  to  the  jury  whether  or  not  the  giri  consented  to  the  acts 
of  the  prisoner,  as  detailed  in  the  evidence,  and  that,  if  the  jury 
found  that  the  girl  was  a  consenting  party,  that  he  oould  not  be 
found  guilty  of  the  assault  charged  by  reason  of  such  assault. 

I  declined  to  do  so,  and  told  the  jury  that,  if  they  belieyed  the 
evidence,  they  should  find  the  prisoner  guilty,  reserving  however 
the  question  of  law  for  the  opimon  of  your  lordships,  according  to 
the  provisions  of  the  statute  II  &  12  Vict  c.  78. 

Cases  cited  for  the  prisoner  were  Beg.  v.  Meredith,  8  C.  &  Pay. 
589;  Beg.  v.  Mariiny  2  Wood's  C.  C.  123;  9  C.  &  Pay.  213; 
Beg.  V.  Keady  2  C.  &  Eir.  957. 

L.  Pebrik. 

The  court  was  of  opinion  that  the  conviction  was  bad,  and 
should  be  quashed.  Counsel  for  the  Crown,  J.  B.  CorbedSs,  Q.C. 
Tor  the  prisoner  fF.  Exhatm.  (jb) 

(h)  Hm  court  sat  iiiiexf«cttdlT  at  a  late  boor,  and  I  am,  tbctdbre,  wuiUt  to  gnt 
than  tin  case  stated,  and  the  molt. — RsrosTSS. 


CRTKINAL   LAW   CASES.  147 


Srelantr. 

COURT  OF  CRIMINAL  APPEAL. 

February  2S,  1856. 

(Before  Lefboy,  C.  J.,  Monahan,  C.  J.,  Torrens,  Ball, 
Perrik  and  Jackson^  J  J.,  and  Pennepather,  B.) 

Reg.  r.  Mary  Shea,  (a) 

Larceny — Lost  notes — Finder  keeping — Felonious  intent, 

Lk  order  to  make  the  detention  of  lost  notes  by  a  finder  larceny^  it  is 
necessary  that  at  the  time  at  which  he  first  took  the  notes  he  should 
have  the  intention  of  appropriating^  knowing^  or  having  reason  to 
hnowy  who  was  the  owner. 

fFherCyfrom  the  manner  in  which  the  question  has  been  left  to  the  jury^ 
it  is  possible  that  they  may  have  convicted  the  prisoner^  believing  that 
an  c^ter  knowledge  of  the  ownership  of  the  notes,  and  a  subsequent 
detention  and  appropriation,  would  justify  them  in  finding  the  prisoner 
guilty  of  larceny,  a  conviction  will  be  quashed. 

Upon  the  trial  of  the  prisoner  for  larceny  of  bank  notes,  it  appeared 
thai  the  prosecutor  had  dropped  the  notes  on  a  public  road,  and  did 
not  miss  them  for  some  time.  There  were  no  marks  which  would  give 
a  due  to  the  ownership.  Some  time  after  the  prosecutor  went  to  the 
prisoner's  house,  statmg  that  he  had  lost  notes  on  the  road  in  question, 
and  calling  upon  her  to  give  them  up,  which  she  refused,  saying  she 
knew  nothing  of  them.  On  a  stibsequent  occasion,  and  after  an  interval 
of  about  twelve  months,  a  search  was  made,  and  several  of  the  notes 
were  found  with  the  prisoner.  The  judge  in  charging  told  the  jury 
that,  tf  she  took  the  notes  and  kept  them,  knowing  who  was  the  owner, 
with  the  intention  of  appropriating,  they  should  convict  her. 

Held,  wrong  in  not  confining  the  attention  of  the  jury  to  the  precise  time 
at  which  the  notes  were  first  taken  up. 

Sembie,  that  c€ues  which  tend  to  convert  the  ground  of  a  civil  action  into 
a  criminal  offence  are  to  be  followed  with  caution,  and  that  the  older 
authorities  on  the  law  of  larceny  should  be  strictly  followed. — Per 
Lefroy,  C.J. 

THE  following  case  was  stated  for  the  opinion  of  the  court  hj 
Mr.  Justice  Perrin  : — 
The  prisoner  was  indicted  in  one  count  for  the  larceny  of  100 

(<t)  Reported  bj  P.  J.  M^Kenna,  Esq.,  Barrister-at-Lair. 

L  2 
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Reo.        one-pound  notes,  the  property  of  one Butler,  and  in  a  second 

SirEA.       count  for  receiving  the  same  knowing  them  to  have  been  stolen. 

It  appeared  in  evidence  that  the  prosecutor,  in  October  1851, 

1856.  receivea  a  large  sum  of  money,  100/.,  in  one-pound  notes  from 
Larceny  bv  ^^'  Magrath,  the  manager  of  the  Bank.  Was  going  to  Killamey 
jifuiinff,  about  the  6th  of  November,  1851.  The  money  dropped  out  of 
his  pocket  between  Cahirciveen  and  Killorglin.  The  notes  were 
made  up  in  a  book  as  they  came  from  the  Bank,  the  first  being 
numbered  80,701,  and  the  last  80,800.  In  a  week  or  fortnight 
afterwards,  in  consequence  of  information  Butler  received,  be  went 
to  the  house  of  the  prisoner,  and  telling  her  of  his  loss  asked  her 
if  she  had  the  money,  but  she  denied  all  knowledge  of  it.  He 
offered  her  10/.,  and  on  a  subsequent  occasion  20L,  but  she 
persevered  in  her  denial.  He  asked  her  why  she  had  gone  off  the 
road  across  the  bog,  and  she  replied  that  she  had  lost  her  road. 
Butler  gave  notice  to  the  Bank  to  stop  the  notes,  and  advertised 
the  loss  of  them. 

In  consequence  of  information  received,  a  constable,  on  the  1 8th 
day  of  July,  1855,  went  with  a  search  warrant  to  the  prisoner's 
house.  He  asked  the  prisoner  if  she  had  any  money,  she  replied 
she  had,  and  gave  him  51  not  being  any  of  the  lost  notes.  '>^*liile 
making  the  search,  the  constable  observed  her  endeavouring  to 
secrete  on  her  person  a  small  bundle,  which,  after  some  resistance 
on  her  part,  he  took  from  her  by  force,  and  it  was  found  to  contain 
fifteen  one-pound  notes,  one  of  which,  being  numbered  80,800,  was 
identified  by  the  prosecutor  as  one  of  the  notes  lost  by  hiniy  the 
other  bore  numbers  between  80,701  and  80,800. 

His  lordship  directed  an  acquittal  on  the  count  for  receiving, 
and  as  to  the  count  for  larceny  told  the  jury  that  there  was  no 
evidence  of  the  prisoner  having  actually  stolen  the  notes,  but  that 
if  the  jury  believed  that  the  prisoner  had  found  the  notes  and  that 
she,  knowing  who  was  the  owner,  had  retained  them  with  the  intent 
of  appropriating  them  to  her  own  use,  and  had  endeavoured  to 
conceal  them  for  the  purpose  of  preventing  the  owner  from 
recovering  possession  of  them,  the  jury  would  be  justified  in  con- 
victing the  prisoner  of  the  larceny. 

The  jury  found  the  prisoner  guilty  of  the  larceny  and  acquitted 
her  on  the  other  count.  His  lordship  reserved  for  the  court  the 
question  as  to  whether  his  lordship's  direction  to  the  jury  as  to 
the  count  for  larceny  was  correct  in  point  of  law.  ■ 

Edward  Sullivan  (for  the  prisoner). — The  direction  of  the  judge  in 
this  case  was  wrong  in  point  of  law.  It  does  not  appear  from  the  case 
that  the  prisoner  knew  the  prosecutor  to  be  the  owner  of  the  notes,  or 
saw  him  use  them,  that  is,  knew  at  the  time  when  she  must  have 
taken  the  notes..     The  first  knowledge  she  had  of  this  fact  was  the 

Erosecutor  informing  her  he  had  lost  the  notes,  and  taxing  her  with 
aving  taken  them.  If  tit  the  time  a  person  takes  up  notes 
without  knowing  to  whom  they  belong,  and  has  an  intention  of 
appropriating  them,  that  is  not  larceny.  In  Thristle's  case, 
3  Cox  Crim.  Cas.  573,  it  was  held,  that  if  A.  find  the  chattel  of 
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r,  and  instantly  appropriate  it  animo  furandi^  that  is,  with 
ent  of  usurping  the  entire  dominion  over  it,  but  under  such 
stances  as  to  warrant  a  jury  in  finding  that,  at  the  time  of 
>ropriation,  he  really  believed  that  the  owner  could  neither 
le  chattel  nor  be  found  himself,  such  appropriation  is  not 
'•     That  case  was  almost  identical  with  the  present.     The 
T  in  that  case  found  the  note  which  had  been  accidently 
d  on  the  high  road,  there  was  nothing  to  show  who  was  the 
he  meant  to  appropriate  it  to  his  own  use  when  he  took 
Before  he  disposed  of  it  he  learned  who  the  owner  was, 
svertheless,  changed  it  and  appropriated  it  to  his  own  use. 
ry  found  that  the  prisoner  had  reason  to  believe  it  to  be  the 
Iter's  property  before  he  chanc^ed  it.    A  verdict  of  guilty  was 
d  under  the  circumstances,  but  upon  conferring  with  his 
■  judge.  Baron  Parke,  who  tried  the  case,  was  of  opinion 
e  original  taking  was  not  felonious,  and  therefore  reserved 
^  for  the  purpose  of  taking  the  opinion  of  the  judges,  who 
t  the  conviction  was  wrong.  Reg,  v.  Dixon  (25  Law  J.  Mag. 
\)  is  also  an  authority  bearing  mrectly  on  this  point.  It  was 
eld,  that  if  a  man  find  lost  property  and  keep  it,  and  at  the 
*  finding  it  have  no  means  of  discovering  the  owner,  he  is 
Ity  of  larceny,  because  he  afterwards  has  means  of  finding 
nd  retains  the  property.     From  the   observation  of  the 
in  that  case,  it  appears  that  the  fact  of  one  who  finds,  not 
:  inquiry,  will  not  make  his  keeping  the  article  found  larceny. 
Baron  Parke  says  in  that  case  is  very  applicable  to  the 
:     '^  There  is  nothing  in  this  case  but  that  tne  notes  were 
d  the  prisoner  has  taken  possession  of  them,  and  kept  them, 
ad  seen  them  drop  from  the  prosecutor,  or  if  they  had  the 
\  name  upon  them,  or  there  had  been  something  of  that 
enable  the  prisoner  to  know  who  the  owner  was  at  the 
that  he  picked  up  the  notesy  it  would  have  been  a  different 
These  notes  were  a  waif  or  stray  as  spoken  of  by  Baron 
n  his  judgment  in  Thristle*s  case,  and  there  is  no  evidence 
opriation  by  the  prisoner  against  the  will  of  the  prosecutor, 
he  cases  the  question  seems  to  have  been,  was  there  at  the 
5  money  was  taken  up  an  animus  furandi ;  now,  from  the 
which  the  question  was  left  to  the  jury  here,  they  mi^ht 
ound    the  prisoner  guilty   under  a   state  of  facts   which 
show  that  she  was  really  not  guilty,  namely,  an  innocent 
up,  and  afterwards  a  guilty  determination  to  keep  and 
iate. 

allisy  Q.  C. — I  admit  that  if  a  man  takes  up  a  note  which 
found,  without  any  felonious  intent,  and  afterwards  c^mes 
letermination  to  appropriate  it  animo  furandi,  that  will  not 
ite  larceny. 

uif,  J. — If  the  issue  had  been,  did  the  prisoner  take  these 
t  the  time  she  took  them  knowing  who  the  owner  was,  it 
lave  been  all  right. 
AHAN,  C.  J. — The  question  was  left  to  the  jury  thus :  "  If 
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R>o-        the  jury  believed  that  the  prisoner  had  found  the  notes,  and  that 
^^        Bhe,  knowing  who  was  the  owner,  retained  them  with  the  intent  of 

*       appropriating  them  to  her  ovm  ose,  and  had  endeaToared  to  con- 

19^^  oeal  them  for  the  purpose  of  preventing  the  owner  from  recoTering 
lumnw  hm  P^^^^^ssiou  of  them,  they  should  find  her  guilty."  It  does  not  say, 
then  kMOwinff.  The  jury  may  have  taken  the  direction  to  mean, 
that  if  she  discovered  the  owner  four  or  five  years  afterwards,  and 
then  determined  to  appropriate  with  this  biowledge,  she  would 
have  been  guilty  of  larceny. 

CarbaUiSy  Q.  C. — When  the  constable  went  to  her  house  to 
search  she  did  not  deny  all  knowledge  of  the  transaction  or  of 
the  ownership.  He  asked  her  why  she  had  sone  off  the  road  and 
run  across  the  bo^,  and  she  said  she  had  lost  her  road. 

Perrin.  J. — There  vras  no  evidence  explainii^  these  renfiarks. 

MONAHAK,  C.  J. — K  his  lordship  had  told  the  jury  that  if  she 
found  the  notes  on  the  road,  and  had  ran  off  to  eacape  firom  the 
owner,  they  might  find  her  guilty,  it  would  have  been  correct. 

Perbik,  J. — The  direction  was  wroi^  in  not  confining  the  jury 
to  the  particular  time  at  which  the  notes  were  taken  up. 

Lefrot,  C  J. — The  dicta,  that  there  is  a  doty  cast  upon 
perscHis  finding  property  to  search  for  the  owner,  and  that  if  they 
do  not  they  are  guilty  of  larceny,  are  overraled,  and  prraerly  sa 
The  old  law  upon  this  subject,  as  it  is  laid  down  in  Hale  and 
Hawkins,  is  completdy  restored  and  recognised.  The  case  of 
Bey.  V.  ne$i  ( 1  Denison,  C.  C  387),  does  not  affect  the  other 
authorities  cited,  but  rather  strengthens  them,  as  the  court  were 
of  c^inion  that  the  purse,  the  subject  of  the  indictment,  was  not 
lost  at  all,  and  therefore  the  pdsoner  was  fmnfactj  convicted  of 
larceny. 
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COURT  OF  QUEEN'S  BENCH. 
MayS\,  1856. 
before  Lefboy,  C.  J.,  Crampton,    Pebrik,  and  Moobe^  JJ.) 
The  Queen  in  ebbob  v.  Eyans.  (a) 

Error — Inconsistent  vercfic^^— Venire  de  novo. 

Vkere  a  verdict  is  inconsistent^  the  court  will  award  a  venire  de  novo. 

Tke  prisoner  was  indicted  for  stealing  three  sheepy  the  property  of  E.  J. 
There  was  a  count  charging  him  with  receiving  the  same  goods  on  the 
same  day.  The  finding  of  the  jury  as  entered  on  the  record  waSy 
that  the  prisoner  was  "  guilty  of  the  premises  on  the  said  indictment 
above  specified  :  " 

Teldy  that  although  such  finding  amounted  to  a  finding  of  guilty  on 
each  count,  yet  as  it  wets  impossible  that  the  prisoner  covdd  have  been 
guilty  of  both  offences,  under  the  circumstances  the  Crown  should  not 
be  at  liberty  to  enter  a  nolle  prosequi  on  one  county  and  move  for 
sentence  on  the  other,  but  that  a  venire  de  novo  should  be  awarded* 

rHIS  was  a  writ  of  error  brought  by  the  Crown  for  the  purpose 
of  quashing  an  illegal  sentence  of  transportation  and  having 
le  proper  sentence  pronounced^  under  the  11  &  12  Vict.  c.  78, 

5.  On  the  case  coming  before  the  court,  Mr.  Justice  Perrin 
jferred  to  the  difficulty  raised  by  the  form  in  which  the  verdict 
as  entered,  and  the  prisoner  being  unable  to  retain  counsel. 

]VIr.  Morris  was  assigned  by  the  court  as  counsel  for  the  prisoner, 
lie  following  was  the  indictment  and  assignment  of  errors : — 
k>unty  of  Kerry,  1      The  jurors  of  our  Lady  the  Queen  upon 
to  wit.  J  their  oath  present,  that  David  Evans,  on  the 

5th  day  of  December,  1855,  at  Knuckynoe,  feloniously  did  steal, 
ike,  and  drive  away  three  sheep,  of  the  property,  goods,  and 
lattels  of  Ellen  Shine,  against  the  form  of  the  statute  in  such 
ise  made  and  provided. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
resent  that  David  Evans,  on  the  day  and  year  aforesaid,  feloniously 
id  receive  the  said  three  sheep  so  as  aforesaid  feloniously  stolen, 
iken,  and  driven  away  at  the  time  when  he  so  received  the 
dd  property,  goods,  and  chattels  of  the  said  Ellen  Shine,  then 

(a)  Reported  bj  P.  J.  M<KBNNAf  Esq.,  Barriater-at-Lair 
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well  knowing  the  same  to  have  been  feloniously  stolen,  taken, 
and  carried  away  against  the  form  of  the  statute  in  such  case  made 
and  provided.  And  afterwards,  to  wit,  at  the  same  General 
Quarter  Sessions  of  the  Peace  of  our  said  Lady  Victoria  the  Queen, 
holden  at  Tralee,  on  the  said  2nd  day  of  January,  in  the  year  of 
our  Lord  aforesaid,  before  the  said  William  M^Dermott  and  the 
said  justices  of  our  said  Lady  Victoria  the  Queen  above  named, 
and  others  their  fellows  aforesaid,  came  the  said  David  Evans,  in 
his  own  proper  person,  under  the  custody  of  Robert  Conway  Hick- 
son,  hi^  sheriff  of*  the  said  county,  to  whose  custo!ly  the  said 
David  Evans  was  before  that  time  committed,  and  being  brought 
to  the  bar  of  the  court  here  in  his  proper  person,  is  committed  by 
the  court  here  to  the  custody  of  the  said  sneriff,  and  having  heaid 
the  said  indictment  read,  and  forthwith  demanded  of  and  ooncem- 
itig  the  premises  in  the  indictment  aforesaid,  how  he  would 
acquit  himself  thereof,  the  said  David  Evans  says  he  is  not  guilty 
thereof,  and  of  and  concerning  the  premises  therein  contained,  and 
for  good  and  for  ill  he  puts  himself  on  the  country,  and  the  Right 
Honourable  William  Keogh,  being  then  and  there  Attorney- 
General  for  our  said  Lady  the  Queen,  who  prosecutes  for  our  siud 
Lady  the  Queen,  in  his  behalf  doth  the  like,  therefore  by  the 
consent  of  the  said  David  Evans,  let  a  jury  thereupon  come  imme- 
diately before  the  said  William  M'Dermott  and  the  justices  of  our 
said  Lady  the  Queen  above  named,  and  others  their  fellows 
aforesaid  here,  by  whom  the  matter  may  be  better  known,  and 
who  are  not  akin  to  the  said  David  Evans,  to  inquire  upon  their 
oaths  whether  the  said  David  Evans  be  guilty  of  the  premises  in 
the  said  indictment  or  any  part  thereof  above  spedfied  aforesaid  or 
not,  because  as  well  the  said  William  Keogh,  Attorney -General  for 
our  said  Lady  the  Queen,  who  prosecutes  for  our  said  Lady  Victoria 
the  Queen  in  this  behalf  as  aforesaid,  as  the  said  David  Evans 
has  put  himself  on  that  issue,  and  the  jurors  of  the  jury  aforesaid, 
impanelled  and  returned  for  this  purpose  by  the  said  sheriff  of  the 
county  aforesaid  (setting  out  their  names),  being  called  came,  who 
being  duly  sworn,  tried,  and  chosen  to  sp«ik  the  truth  of  and  con- 
cerning the  premises  in  the  said  indictment  above  specified  and  every 
part  thereof,  do  say  upon  their  oath,  that  the  said  David  JEuans  is 
guilty  of  the  premises  in  the  said  indictment  above  specified,  m 
manner  and  form  as  by  the  said  indictment  and  the  premises 
therein  contained  above  against  him  is  alleged^  and  that  the  said 
David  EvanSj  as  to  the  premises  in  the  said  indictment  abaos 
qtecified  and  every  part  thereof  did  commit  the  felony  upon  thai 
occasion^  whereupon  all  and  singular  the  premises  being  now  here 
seen  and  fully  understood  by  tlie  said  William  M'Dermott  and  the 
said  justices  and  their  fellows  assigned  to  keep  the  peace  of  oar 
said  Lady  Victoria  as  aforesaid,  and  here  assembled  at  the  said 
General  Quarter  Sessions  of  the  peace  aforesaid. 

it  is  ordered  and  adjudged  by  the  said  William  M'Dermott  and 
the  said  justices  and  their  fellows,  that  the  said  David  Evans  as  to 
the  premi;$es  contained  in  the  aforesaid  indictment  and  every  part 
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thereof  above  speoified,  and  whereupon  it  is  considered  by  the 
court  here  that  the  said  David  Evans  be  transported  immediately, 
or  as  soon  as  conveniently  may  be,  beyond  the  seas  for  the  term 
of  seven  years  to  be  computed  from  the  time  of  his  conviction. 

The  SoUciiar-General  (with  whom  Corballisy  Q.  C.)>  for  the 
Crown. — The  illegal  sentence  is  to  be  put  entirely  out  of  con- 
sideration; it  is  erroneous,  and  the  case  is  to  be  treated  as 
if  there  had  been  no  sentence  on  the  record.  Under  these 
ciictunstances  the  court  may  either  pronounce  the  proper  sentence 
or  send  the  case  back  to  the  court  below  to  pass  the  proper 
sentence.  We  understand  that  the  difficulty  m  the  mind  of 
the  court  arises  from  there  being  two  inconsistent  counts,  and  a 
general  verdict  which  does  not  say  on  which  count  the  prisoner 
has  been  found  guilty.  After  verdict  you  are  to  consider  this 
finding  as  a  conviction  for  two  distinct  felonies.  [Perrin,  J.— 
Then,  if  so,  we  are  to  pronounce  two  sentences.]  Campbell  v. 
The  Queen  (11  Q.  B.  799,  and  2  Cox  Crim.  Cas.  463)  shows 
merely  that  felony  is  not  nomen  coUectivum,  and  that  a  finding  of 
^ilty  of  the  felony  aforesaid,  when  there  were  two  counts,  each 
mvolving  a  difierent  punishment,  is  bad  for  uncertainty.  We  are 
relieved  from  that  difficulty  here,  because  we  have  words  which 
amount  to  a  finding  of  guilty  on  both  counts ;  namely,  ^*  that  the 
said  David  Evans  is  guilty  of  the  premises  in  the  said  indictment 
above  specified,  in  manner  and  form  as  by  the  said  indictment  and 
the  premises  in  the  said  indictment  above  specified  and  every  part 
thereof."  In  Campbell  v.  The  Queen^  an  indictment  at  Quarter 
Sessions  charged  prisoners,  in  the  first  count,  with  stealing  in  the 
dwelling-house  of  A.  the  money  and  goods  of  A.  above  the  value 
of  5iL ;  in  the  second  count,  with  simple  larceny  of  money  and 
goods  of  the  said  A.,  describing  them  as  in  the  first  count.  The 
jury  found  the  prisoners  guilty  of  the  felony  aforesaid  as  by  the 
indictment  aforesaid  supposed.  Judgment,  that  the  prisoners 
respectively  should  be  transported  for  ten  years.  Error  was  first 
assigned  in  the  Queen's  Bench,  and  it  was  there  held  that  an  in- 
dictment containing  several  counts  is  bad  in  arrest  of  judgment, 
and  on  error  for  duplicity,  if  it  necessarily  appear  that  two  or  mare 
count*  are  far  the  same  offence^  but  that  this  did  not  necessarily 
appear  on  the  indictment ;  that  the  word  ^'  felony  "  was  not  nomen 
eallectivum  ;  that  the  verdict  was  bad  for  uncertainty,  in  not  spe- 
cifying the  ofience  of  which  it  found  the  prisoners  guilty ;  and 
that  the  judgment  was  erroneous,  the  court  not  being  at  liberty  to 
apply  the  verdict  to  the  first  count  only.  Now  nere  the  two 
counts  are  so  inconsistent  that  they  must  be  taken  to  be  difierent 
offences,  and  the  court  is  to  treat  the  record  exactly  as  if  there 
was  a  separate  finding  of  guilty  upon  each  count.  [Lefrot,  C.  J. 
— In  the  present  case,  is  there  any  ground  for  arguing  that  the  two 
counts  were  for  difierent  ofiences?  The  second  count  charges  with 
feloniously  receiving  the  said  three  sheep  so  as  aforesaid  feloniously 
stolen.]  In  Campbell  v.  The  Queen  it  equally  appeared  the  same 
goods  in  both  counts,  as  the  second  count  charged  with  larceny  of 
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Rbo-        the  goods  and  chattels  of  A.,  describing  them  precisely  as  in  the  first 
EvAMB.      count.    In  giving  judgment  in  that  case  in  the  Exchequer  Chamber, 

Parke,  B.,  says:  ^'We  have  had  some  doubt  whether  the  original 

185S.  judgment  of  the  Court  of  Quarter  Sessions  was  wrong,  and 
Pniciie&^  whether  that  judgment  ought  not  simply  to  have  been  affirmed,  on 
Emn-,  the  ground  that  the  term  *  felony'  was  namen  coOeetkmm  as  well 
as  the  term  '  misdemeanor,'  and  that  both  the  counts  being  good, 
and  both  found  to  be  true,  the  case  fell  within  the  prindple  of  the 
decision  of  Rex  v.  Powellj  which  was  certainly  not  ezpreaaly  over- 
ruled by  the  decision  of  the  House  of  Lords  in  (yConnell  v.  The 
Queen  which  proceeded  mainly  on  the  ground  that  jodgaient  was 
given,  in  part  at  least,  on  a  bad  count.''  The  (air  deduction  from 
that  observation  is,  that  if  relieved  of  that  difficulty  about  the  word 
**  felony,"  and  havii^  nothing  further  to  embarrass  them,  they  would 
have  upheld  the  judgment  of  the  court  below.  Under  the  dream- 
stances  of  the  present  case.  The  Kinff  v.  Powell  (2  Bam.  &  Ad.  75) 
is  an  authority  for  the  court  pronouncing  judgment  on  thia  record. 
There  the  indictment  charged,  firstly,  an  aasault  with  intent  to 
ravish;  and,  secondly,  a  conmion  assault.  The  jury  found  the 
defendant  guilty  of  the  misdemeanor  and  offence  in  the  indicUnent 
spedfied,  and  the  court  sentenced  the  prisoner  to  two  years'  im- 
prisonment with  hard  labour.  It  was  held,  on  a  writ  of  error,  that 
the  word  ^  misdemeanor  "  was  momen  coOectwum ;  that  the  findii^ 
of  the  jury  was,  in  efifect,  a  finding  of  guilty  of  the  whole  matter 
charged  in  the  indictment.  Hie  record  here  diows  that,  as  to  the 
premises  and  every  part  thereof,  the  jury  thought  the  prisoner 
guilty.  That  means  guilty  of  both  the  felonies  charged.  We  have 
two  distinct  counts,  both  good,  and  a  verdict  on  both ;  and,  on  the 
authority  of  Campbell  v.  The  Queen  yon  may  pronounce  sentence 
on  either  of  the  counts.  The  Crown  may  enter  a  noUe  prosequi  on 
one  of  the  counts.  In  the  case  of  Re^.  v.  Bou>lands  (2  Den.  C.  C 
364),  on  the  recommendation  of  the  court,  a  noOe  prosequi  was 
entered  on  three  counts  after  verdict.     [Moore,  J. — How  do  you 

St  over  this  difficulty,  that  there  has  b^n  judgment  in  this  ease?] 
le  court  havii^  pronounced  the  judgment  illegal,  it  is  removed 
entirely,  and  we  are  to  treat  the  case  as  if  there  had  been  nothing 
further  than  the  verdict  in  the  case.  In  HoUoway  t.  The  Queen 
(17  Q.  B.  317),  it  was  held,  amongst  other  things,  that,  sopposiag 
several  counts  of  an  indictment  to  aver  substantiallv  tro  same 
facts,  without  distinguishing  one  narrative  from  another  by  the 
term  **  afterwards^  or  any  omilar  expression,  the  iii£ctm«it  was 
not  bad  for  duplicity,  as  the  court  would  not  assume  that  the 
same  offence  was  repeatedly  charged,  and  also  that  if  any  one 
count  of  the  indictment  was  good,  the  court  m^t,  onder  the 
statute  11  &  12  Vict,  c  78,  8.5,  pronounce  judgment,  ordirectthe 
sessions  to  pronounce  it,  on  the  good  count*  In  giving  judg- 
ment in  O'Conmdl  v.  The  Qkmi  (II  Clarke  &  Yum.  415.^  Lord 
Campbell  says,  ^  It  is  an  utter  mistake  to  suppose  that  there  is 
only  one  corpus  dclietij  which  is  made  the  subject  of  several 
counts  in  one  indictment     Even  with  reqiect  to  Mmxy^  the  kw 
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68  a  separate  offence  to  be  charged  in  each  count."     If  the 
ihould  be  against  me  on  the  first  branch  of  my  argument,  the 

that  remains  is  that  taken  in  Campbell  y.  The  Queen — send 
16  case  to  the  court  below,  and  award  a  venire  de  novo.  Upon 
>int«  as  to  awarding  a  venire,  he  cited  Huggins^  case:  (1 
lymond,   138;   The  King  y.  Edmonds,  4  Bar.  &  Aid.  471.) 

has  been  a  mistrial  here^  and  therefore  the  court  should 
a  venire  de  novo. 

risy  for  the  prisoner. — In  such  a  case  as  this,  if  it  had  not 
or  the  11  &  12  Vict.  c.  46>  s.  3,  the  prosecutor  would  have 
)ut  to  his  election :  {Rex  v.  Gough  and  others^  1  Moody  and 
K)n,  71.)  It  is  impossible  that  the  prisoner  could  have  stolen 
^ds  and  also  received  them.  In  Reg,  v.  Perkins  (2  Den. 
159)  it  was  held,  that  a  principal,  in  the  second  degree 
ps  criminis,  cannot  at  the  same  time  be  treated  as  a  receiver, 
last  assume  that  this  indictment  was  under  the  statute 
.2  Vict,  c  46,  and  if  it  were^  it  was  the  duty  of  the  jury 
3  found  a  verdict  of  guilty  upon  one  count  only.  The  words 
third  section  of  the  act  are,  ^'  In  every  indictment  for 
usly  stealing  property  it  shall  be  lawful  to  add  a  count  for 
usly  receiving  the  same  property  knowing  it  to  have  been 

and  in  any  indictment  for  feloniously  receiving  property 
ig  it  to  have  been  stolen,  it  shall  be  lawful  to  add  a  count 
oniously  stealing  the  same  property ;  and  where  any  such 
lent  shall  have  been  preferred  and  found  against  any  person, 
»secutor  shall  not  be  put  to  his  election,  but  it  shall  be  lawful 
3  jury  who  shall  try  the  same  to  find  a  verdict  of  guilty, 
of  stealing  the  property  or  of  reciving  it  knowing  it  to  have 
tolen."  The  fifth  section  of  the  act  (11  &  12  Vict.  c.  78), 
constitutes  the  Court  of  Criminal  Appeal,  empowers  the  court 
lothing  more  with  this  record  than  revise  the  illegal  judgment 
may  have  been  brought  before  them  on  a  writ  or  error.  It 
&B,  *^  that  whenever  any  writ  of  error  shall  be  brought  upon 
idgment  on  an^  indictment,  information,  presentment,  or 
tion  on  any  cnminal  case,  and  the  Court  of  Error  shall 
3  the  judgment,  it  shall  be  competent  for  such  Court  of 

either  to  pronounce  the  proper  judgment  or  to  remit  the 

to  the  court  below,  in  order  that  such  court  may  pronounce 
oper  judgment  upon  such  indictment,  information^  present- 

or  inquisition."    That  act  cannot  help  the  Crown  in  the 

The  meaning  of  the  statute  is,  that  you  are  to  set  right 
1  a  case  where  there  is  nothing  wrong  but  the  judgment 
sd.  It  was  to  provide  for  a  case  in  which  all  the  proceedings 
brmal  and  correct,  except  the  judgment.  Under  the  circum- 
s  of  this  case,  it  would  be  usurping  the  province  of  the  jury, 
uncertain  case  like  this,  to  select  the  count  upon  which  the 
sr  is  to  have  a  verdict  entered  against  him.  There  cannot 
award  of  a  venire  de  novo  to  an  inferior  court :  {Bishop  v. 

3  Bam.  &  Aid.  605 ;    Trevor  v.  Wall,  1  T.  R.  151.) 
balUsy  Q.  C,  in  reply,  cited  Rex  v.  Craddock  (4  Cox  Crim. 
09);  Reg.  v.  OBnan  (1  Denis.  C.  C.  9.) 
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JUDGMENT. 

Lefroy,  C. J.,  now  delivered  the  judgment  of  the  conrt. — This 
case  conies  before  the  court  on  a  writ  of  error^  and  it  must  have 
appeared,  in  the  course  of  the  argument,  that  the  difficulty  sug- 
gested by  my  brother  Perrin  was  not  without  foundation.  The 
more  we  considered  the  case,  the  more  we  thought  it  worthy  of 
consideration.  The  counsel  for  the  Crown  have  given  us  all  the 
cases  on  the  subject,  and  the  ability  with  which  Mr.  MiMrris 
(counsel  for  the  prisoner)  grappled  with  the  difficulties  in  the  case 
has  given  us  great  assistance.  The  writ  of  error  was  brought  in 
consequence  of  a  defective  sentence  of  transportation,  no  longer 
applicable  to  the  offence.  There  is  no  question  as  to  the  propriety 
of  setting  aside  this  sentence ;  the  difficulty  was  as  to  what  should 
then  be  done.  The  difficulty  arises  on  the  face  of  the  record, 
which  contains  the  two  counts  of  the  indictment,  the  verdict,  and 
the  state  in  which  the  record  would  then  stand,  when  the  judgment 
and  sentence  were  removed,  how  was  the  case  to  be  disposed  of? 
1  think  we  have  arrived  at  a  sound  conclusion  with  regard  to  this 
difficulty.  This  appears  to  have  been  an  indictment  containing 
two  counts,  one  for  stealing,  and  the  other  for  receiving  knowing  to 
have  been  stolen.  The  count  for  receiving  states  explicitly  the 
identity  of  the  property  stolen  with  that  which  was  received.  It  is 
expressly  stated  to  be  the  same  property  of  the  same  person, 
stolen  and  received  on  the  same  day.  Although  it  may  be  possible 
that  a  man  may  have  stolen  goods,  and,  after  disposing  of  them, 
may  afterwards  get  them  into  his  hands  knowing  them  to  be  stolen, 
and  be  thus  guilty  of  stealing  and  receiving  the  same  goods,  the 
statements  in  this  record  negative  such  a  state  of  facts.  The 
question  is,  looking  at  the  law  as  it  stands,  are  we  not  to  assume 
that  this  indictment  was  framed  under  the  statute  of  the  11  &  12 
Vict.,  which  enabled  the  prosecutor  upon  one  transaction  to  insert 
two  counts,  one  for  stealing,  the  other  for  receiving  knowing  to 
be  stolen,  in  order  that  the  difficulty  might  be  avoided  which 
otherwise  might  arise  from  the  right  of  the  prisoner  to  put 
the  prosecutor  to  his  election.  K  previous  to,  and  without  the 
authority  of  this  statute,  the  prosecutor  had  inserted  two  counts, 
the  consequence  would  be  that  when  put  to  his  election  he  might 
make  a  wrong  election,  and  thus  the  ends  of  justice  might  be  de- 
feated. To  avoid,  therefore,  this  failure  of  justice,  the  act  provided 
that  the  prosecutor  should  not  be  put  to  his  election,  and  aeprived 
the  prisoner  of  his  right  to  that  election,  and  left  it  open  for  the 
prosecutor  to  have  in  the  one  indictment  two  distinct  offences, 
namely,  the  stealing,  and  receiving  knowing  to  be  stolen.  But 
the  law  to  which  I  have  adverted,  although  it  allows  the  prose- 
cutor to  charge  both  offences,  and  deprives  the  prisoner  of  the  right 
to  have  an  election,  so  that  he  may  be  convicted  on  whichever 
count  of  the  indictment  the  evidence  will  support,  was  for  the 
advancement  of  justice.  It  places  him  in  a  position  in  which  it 
was  right  he  should  be  placed;  but  at  the  same  time  that  the 
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5  did  this,  it  did  not  intend  that  he  should  be  tried  for,  or 
ted  of,  two  substantive  offences ;  and  accordingly  it  provides 
le  jury  shall  dispose  of  the  whole  indictment,  by  acquitting 
isoner  on  one  count  should  they  find  him  guilty  on  the  other, 
iU8  absolve  him  from  a  general  verdict,  which,  after  verdict, 
be  intended  as  one  of  guilty  of  both  offences,  and  subjecting 
>  punishment  accordingly.  The  statute  dealt  fairly,  both  as 
Is  public  justice  and  the  accused  person.  The  prisoner  not 
I  a  right  to  put  the  prosecutor  to  elect,  we  are  to  assume  that 
idictment  was  framed  under  the  statute,  which  entitled  the 
utor  to  insert  two  essentially  different  counts  for  the  same 
3.     The  unity  of  the  offence  in  the  ordinary  use  of  language 

beyond  a  doubt,  the  stealing  and  receiving  are  of  the  same 
1,  laid  to  be  the  property  of  the  same  person,  and  on  the 
lay,  and  the  jury  find  him  guilty  generally.  They  do  not 
ruish  in  their  finding  one  count  from  another,  but  find  him 

generally  of  all  the  premises.  He  cannot  have  been  guilty 
h  the  offences  charged;  it  is  therefore  impossible  on  that 
;  to  ascertain  what  the  jury  meant.  The  record,  however, 
len  dealt  with  as  if  there  were  in  it  a  sufficient  certainty  to 
iince  judgment  thereon.  The  sentence  of  the  court  below 
een  set  aside  on  the  ground  of  informality,  namely,  pro- 
ing  a  sentence  not  warranted  by  the  law ;  and  that  being  so, 
aestion  for  this  court  is,  have  we  the  materials  for  pro- 
ing  another  sentence  ?  We  have  a  finding  which  brings  the 
er  before  us  as  a  guilty  person,  althougn  as  to  the  exact 
i  of  that  guilt  we  are  quite  at  a  loss  to  pronounce.  We 
t,  therefore,  deal  with  it  as  a  case  where  there  has  been  a 
{  on  which  we  could  discharge  him  from  one  of  the  counts. 
*ecord  must  therefore  be  dealt  with  as  if  there  had  been  a 
1  verdict,  on  which  the  court  should  find  matter  which 
.  not  justify  either  an  acquittal  or  conviction.  The  practice 
:h  a  case  has  been  to  award  a  venire  de  novo.  The  cases  in 
Raymond's  reports,  and  the  later  cases,  sanction  such  a  course, 
e  cannot  see  any  good  grounds  for  distinguishing  an  uncertain 
Gil  verdict,  such  as  this,  from  an  uncertain  special  verdict, 
ig  set  aside  the  judgment  and  sentence,  and  not  having  the 
iarj  materials  to  enable  us  to  pronounce  sentence,  we  must 
the  record,  in  order  that  there  may  be  a  new  trial.  If  there 
y  objection  open  to  the  prisoner,  he  may  take  it  when  he 

to  be  tried,  and  by  the  course  we  take  we  neither  prejudice 
)urse  of  justice  nor  deprive  the  prisoner  of  any  of  his  pri- 
8.  We  shall  therefore  set  aside  the  verdict  and  subsequent 
clings,  and  award  a  venire  de  novoy  and  in  making  out  the 
the  officer  of  the  court  will  follow  exactly  that  made  in  the 
f  Campbell  v.  The  Queen,  {b) 


Beo. 

V. 
EVAKg. 


1856. 

Practice — 
Error. 


(b)  See  11  Q.B.  814. 
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CENTRAL  CRIMINAL  COURT. 

December  Session^  1855. 

December  19. 

(Before  Alderson,  B.,  and  Coleridge,  J.) 

Reg.  r.  Davison  and  Gordon,  (a) 

12  ^  13  VicL  c.  106,  8.  261 — Embezzlement  by  bankrupt — Evidence^-- 

Jurisdiction —  Venue, 

Upon  the  trial  of  an  indictment  against  bankrupts  under  tke  12  4r  13 
Vict.  c.  106,  s,  251,  for  embezzling  part  of  their  personal  estate  to  tke 
value  of  10/.,  to  wit,  bank  notes  and  moneys,  it  appeared  that  tke 
adjudication  took  place  on  the  2\st  June.  Four  days  previously,  viz., 
on  the  17th,  the  bankrupts  received  several  bank  notes,  and  on  tke 
same  day  ihey  crossed  over  to  Belgium,  where  they  remained  for  a 
considerable  time.  Some  of  these  identical  notes  were  afterwards 
received  by  mercantile  houses  in  London  from  places  in  Belgium,  to 
which  the  bankrupts  were  traced,  but  there  was  no  evidence  as  to  how 
or  where  the  notes  were  dealt  with  by  them  from  the  moment  of  their 
receiving  them.  In  their  possession,  when  they  were  apprehended,  was 
found  a  memorandum -book,  purporting  to  be  an  account  of  Aeir 
expenditure  in  Belgium,  the  items  being  stated  in  foreign  coin. 
The  bankrupts  were  followed  to  England,  and  there  arrested,  and 
when  before  the  Bankruptcy  Court,  they  gave  no  account  ef  Ae 
disposal  of  the  notes  in  question. 

Beld^  that  there  was  tu>  evidetu:e  of  any  offence  committed  within  this 
realm,  for  that  if  the  notes  were  changed  in  this  country,  suck  a  diS' 
posal  must  have  taken  place  on  the  17 th  June,  and,  therefore,  brfare 
the  adjudication,  and  if  disposed  of  abroad,  that,  as  well  as  tke  dis- 
posal of  the  proceeds,  was  a  complete  offence  there : 

Held  aho,  that  although  a  subsequent  non-accounting  was  evidence  of  a 
fraudulent  appropriation,  it  was  not  any  part  of  the  crime  of  embezzle- 
ment: 

Held  also,  that  on  the  trial  of  such  an  indictment,  no  inference  unfavour- 
able to  the  defendants  ought  to  be  drawn  from  the  fact,  that  when 
before  tke  Commissioner  of  Bankrupts,  they  refused  to  be  examined 
on  the  ground  that  they  might,  by  their  answers,  criminate  themselves. 

Held  also,  that  the  word  '^  moneys*^  in  the  indictment  must  be  construed 
to  mean  English  money,  and  would  not  include  foreign  coin. 

Held  also,  that  the  description  of  the  money  embezzled,  aUkougk  laid 

(a)  Reported  by  B.  0.  Bobinbon,  Esq.,  Barrister-at-Law. 
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under  a  videHcet^  was  a  material  averment^  and  such  as  the  court  m        Bxq. 

lis  discretion  would  decline  to  amend.  ^   *** 
Semble^  per  Alderson,  B,     The  meaning  of  the  words  **  personal  estate        ^^^ 

to  the  value  of  10/."  is  102.  in  one  sum^  and  that  the  disposal  of  several  gordoh. 

smaller  sums  at  different  times^  amounting  in  the  aggregate  to  a  larger         

sum  than  10/.,  would  not  be  an  embezzlement  within  the  statute,  \^hb^ 

THE  defendants  were  indicted  under  the  25l8t  sect,  of  12  &  13  ^^^^ 
Vict.  c.  106;  for,  that  they  being  declared  and  adjudged  Eddenee, 
bankrupts  did,  on  the  23rd  of  June,  A.D.  1854^  feloniously  conceal 
and  embezzle  a  part  of  their  personal  estate  to  the  value  of  10/.,  to 
wit,  certain  bauK  notes  and  certain  moneys,  with  intent  to  defraud 
their  creditors.  It  was  proved  in  evidence  that  the  defendants 
were,  on  the  21st  June,  1854,  duly  adjudged  bankrupts.  That, 
on  the  17th  of  June  previous,  Grordon  received  from  his  clerk,  in 
exchange  for  a  cheque,  500/.  in  Bank  of  England  notes.  He  also 
received,  on  the  same  day,  a  cheque  for  2,600/.  on  the  Union 
Bank  of  London,  which  cheque  was  exchanged  at  that  bank  by 
some  one  on  the  same  day  for  several  Bank  of  England  notes.  It 
was  also  proved  that  some  of  these  notes  were,  subsequently  to  the 
date  of  the  adjudication,  sent  over  from  various  mercantile  houses 
in  different  parts  of  Belgium  to  other  mercantile  houses  in  Lon- 
don ;  and  also  that  the  two  defendants  had,  on  the  17th  of  June, 
crossed  over  to  Ostend,  and  were  afterwards  seen  together  in 
various  towns  in  Belgium,  some  of  them  being  the  towns  whence 
the  notes  had  been  sent  to  England.  The  defendants  were  fol- 
lowed by  an  officer  through  several  countries  of  Europe,  until  at 
length,  on  the  20th  of  August,  1855,  they  landed  at  Southampton, 
and  were  taken  into  custody.  On  one  of  them  was  found  a  memo- 
randum-book, in  which  there  were  entries  of  trifling  sums,  in 
foreign  coin,  expended  from  the  time  of  their  arrival  at  Ostend. 
In  the  course  of  the  case,  it  was  elicited  that  the  defendant  Gor- 
don, when  examined  before  the  bankruptcy  commissioner,  refused 
to  answer  any  questions,  on  the  ground  that,  by  so  doing,  he 
might  criminate  himself. 

Alderson,  B.,  was  of  opinion  that  it  would  be  wrong  for  the 
jury  to  draw  any  inference  unfavourable  to  the  bankrupt  from  the 
fkct  of  his  declining  to  answer  the  questions  put  to  him.  It  would 
be  in  violation  of  the  privilege  possessed  by  every  man  to  abstain 
from  saying  anything  that  might  tend  to  criminate  him. 

Ballantine  (for  the  prosecution)  contended  that<  by  the  terms  of 
the  Bankrupt  Act,  Imnkrupts  were  bound,  on  being  examined, 
faithfully  to  account ;  and  so  strongly  did  Lord  Eldon  feel  on  that 
subject  that  he  had  used  this  expression,  that  a  bankrupt  was 
bound  to  answer,  even  if,  in  so  doing,  he  was  putting  a  halter 
about  his  neck. 

Alderson,  B.,  still  adhered  to  his  former  ruling. 

At  the  conclusion  of  the  case,  on  the  part  of  the  prosecu- 
tion, 

ByleSf  Seijt  (for  Davison),  submitted  that  there  was  no  evi- 
dence to  go  to  the  jury.     The  first  objection  was,  that  no  offence 


Davison 

AND 
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Kkq.        had  been  proved  to  have  been  committed  within  the  jarisdietion 

t^.  of  the  court.    It  was  also  clear  that  there  could  be  no  offence  before 

the  2l8t  of  June,  the  date  of  the  adjudication,  and  after  that  time 

GoBi>oN.     the  defendants  were  abroad.     The  words  of  the  act  were  **  If  any 

bankrupt  should  remove,  conceal,  or  embezzle  any  part  of  his 

personal  estate  to  the  value  of  10/.  or  upwards,"  he  should  be 

Bankntpt^    S^^^^Y  ^^  ^^  offence.     The  word  remove  is  not  in  the  indictment 

Embmlmmi^  There  was  no  evidence  to  show  a  concealing,  and  the  whole  ques^ 

^^^''*''*"      tion  was  with  respect  to  the  word  "  Embezzle."    What  was  the 

meaning  of  that  word  ?    Not  the  same  as  in  the  7  &  8  Gea  4, 

c  29,  for  if  it  were  so,  no  one  could  be  guilty  unless  he  were  a 

servant. 

Alderson,  B. — No,  that  is  not  so;  because  ''being  a  ser- 
vant '*  is  used  as  well  as  the  word  ''  embezzle." 

Coleridge,  J. — Embezzlement  was  well  known  as  a  law  term 
before  that  statute  was  passed. 

Bylesy  Serjt.,  would  assume  it  to  mean  the  fraudulent  appro- 
priation of  the  money  of  others  to  a  man's  own  use.  Then,  even 
taking  it  that  one  of  these  bank  notes  was  proved  to  have  been 
exchanged  at  Brussels  after  the  21st  of  June,  that  might  be  em- 
bezzlement, but  it  would  be  an  embezzlement  committed  abroad, 
and  therefore  beyond  the  jurisdiction  of  the  court.  It  was  said 
that,  if  the  defendants  had  sent  home  a  complete  account  of  what 
they  had  done,  it  would  not  have  been  an  embezzlement,  but  then 
it  would  only  come  to  this,  that  if  they  had  done  something  in 
England  which  they  did  not  do,  there  would  have  been  no  OHn- 
plete  offence.  It  did  not  follow  there  would  not  be  a  complete 
offence  independently  of  such  non-accounting. 

Alderson,  B. — if  they  carried  abroad  with  them  the  notes  on 
the  17th  June,  they  were  not  then  the  property  of  the  assignees. 
If  they  changed  them  after  the  21st,  the  act  of  embezzlement 
would  be  complete.  If  they  exchange  the  notes  on  the  28 th^  for 
instance,  for  foreign  coin,  then  the  foreign  coin  also  would  be  the 
property  of  the  assignees. 

Bylesj  Serjt,  would  admit  that  that  might  be  so,  but  what  act 
had  been  done  here  within  the  jurisdiction  of  the  court?  If  the 
notes  were  exchanged  in  England,  it  must  have  been  at  a  time 
when  the  bankrupts  could  not  have  committed  any  offence.'  If 
exchanged  abroaa,  the  offence  was  not  within  the  jurisdiction. 
That  was  the  dilemma  in  which  the  prosecution  was  placed. 

Montagu  Chambers  (for  Gordon.) — It  had  been  said  by  the 
counsel  ror  the  prosecution  that  the  offence  of  embezzlement  was 
a  compound  one,  and  consisted — ^first,  of  a  misappropriation; 
secondly,  of  a  non-accounting.  Bi^t  this  was  a  nustake.  The 
offence  was  complete  the  very  moment  there  was  a  misappropria- 
tion. No  doubt  the  non-accounting  was  material  evidence  to  show 
the  fraud. 

Aldersox,  B. — It  is  material  to  show  a  non-accounting  for  this 
reason:  a  servant  may  appropriate  a  specific  sum  he  receives 
on  account  of  his  master,  and  discharge  himself  by  paying  over 
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master    an   equivalent  sum  in  other  coin*      There   the        ^^* 
ing  is  clear  evidence  to  disprove  any  fraud.  Dav'sow 

nbers, — That  the  non-accounting  was  not  part  of  the  offence         and 
plated  is  clear  from  other  portions  of  the  same  section  of     Gobdoh. 
le  act,  which  provided  for  that  very  state  of  things.     If  he        ^^ 

surrender,  or  if,  on  his  surrender  and  examination,  he  did        

lOver  all  his  estate,  &c.,  he  was  punishable  as  for  a  distinct  «^f^2^ 
Mirate  offence  from  that  with  wnich  he  was  now  charged,  £^^~ 
was  simply  one  of  embezzlement.  Again,  the  embezzle- 
ust  be  of  something  intrusted  to  him.  Suppose  the  case  of  a 
road  having  been  adjudged  bankrupt  in  his  absence,  and  be 
f  it  afterwards,  but  nevertheless  spent  the  money  then  in 
Bcssion,  surely  that  could  not  be  called  embezzlement, 
ht  have  been  obliged  to  spend  the  money  to  enable  him  to 
with  the  act  of  Parliament  itself,  in  returning  to  England 
purpose  of  his  surrender. 

£RSON,  B. — Another  question  may  arise,  namely,  whether 
^zzlement  must  not  be  to  the  amount  of  10/.  at  one  time  ? 
Q  spends  five  shillings  a  day  for  forty  days,  I  doubt  whether 
mid  be  an  embezzlement  within  the  statute.  Twenty 
icenies  would  not  in  the  olden  time  make  up  one  grand 
The  bankrupts  do  not  appear  to  have  spent  at  any  one 
y  sum  approaching  102. 

ibers  submitted  that  if  the  prosecution  relied  upon 
;e8,  the  answer  was,  that  if  they  were  exchanged  in 
1  it  was  before  the  adjudication  ;  if  they  were  exchanged 
then  the  act  was  not  done  within  the  jurisdiction  of  the 
If  they  relied,  again,  on  the  money,  the  produce  of  the 
lere  was  this  inrther  objection,  in  addition  to  the  preceding 
it  the  money  mention^  in  the  indictment  must  be  taken 
Dglish  money,  and  there  was  no  proof  of  their  possession  of 
;le  farthing  m  English  coin. 

ntine  contended  that  there  was  nothing  to  show  that  the 
iras  not  English  money.  The  memorandum  book  summed 
expenditure  in  francs,  but  the  probability  was  that  the 
>t8  had  English  money  with  them  for  some  time  after  their 
n  Belgium.  But  the  nature  of  the  money  was  immaterial, 
'er  it  was,  it  was  part  of  their  personal  estate,  and  the 
3nt,  after  using  the  words  of  the  statute,  that  they  did 
e  a  portion  of  their  personal  estate,  to  the  value  of  10/., 
I  under  a  videlicet  to  aescribe  what  that  portion  was. 
SRSON,  B. — If  the  averment  is  material,  the  videlicet  does 
>  you. 

:bii>6£,  J. — You  surely  cannot  contend  that  upon  this 
snt  you  could  give  evidence  of  their  having  embezzled  two 
The  test  of  the  materiality  is  this — could  you  have 
at  the  words  '^of  the  value  of  10/."  without  alleging  the 
>f  the  property.  If  you  could  not,  then  the  description  is 
.y  and  as  the  words  in  the  indictment  must  be  taken  to 
nglish  money,  you  have  not  proved  the  allegation  as  laid. 

VII.  M 


162  CRIMINAL   LAW    CASES. 

Rko.  Ballantine  submitted  that  at  all  events  the  statement  mig^t  be 

Pavisow      amended. 

AND  Alderson,  B.  (after  consulting  Coleridge  J.) — Neither  my 

Gordon,      learned  brother  nor  myself  think  that  the  statute  allowing  amend- 
jg55         ments  applies  to  such  a  case  as  this.. 

Ballantine  then  contended  that  as  to  the  notes  it  was  a  qaestion 

Bankrvpt—  for  the  jury  when  they  were  exchanged ;  and  if  any  of  them  were 
'"^JjJJ^*~  exchanged  after  the  adjudication,  the  non-accounting  for  them 
here^  as  it  was  the  bankrupt's  duty  to  account,  was  an  offence 
committed  within  this  realm.  Formerly  there  was  no  such  offence 
as  embezzlement ;  what  now  constituted  the  offence  was  then  t 
breach  of  trust,  for  which  the  defaulter  was  not  amenable  to 
criminal  justice.  It  could  not  be  a  larceny,  because  the  property 
came  into  the  defaulters'  possession  lawfully,  and  there  was, 
therefore,  no  trespass.  Then  came  the  statutes  on  the  sabjeety 
which,  in  effect,  made  such  a  fraudulent  appropriation  a  steaUi^ 
although  there  was  in  fact  no  trespass.  Embezzlements  which 
could  only  be  committed  by  clerks  or  servants  were  then  extended 
to  persons  standing  in  other  relations — to  bankrupts,  for  instance; 
but  still  the  offence  had  all  the  incidents  belonging  to  the  crime  as 
first  created.  It  would  be  the  bankrupt's  duty  to  account  to  hia 
assignees,  precisely  as  a  servant  was  bound  to  account  to  Ins 
master,  and  until  he  abstained  from  accounting  the  offence  of 
embezzlement  was  not  complete.  In  R.  v.  Milner  (2  Car«  &  Kir. 
310)  it  was  held,  that  the  offence  of  not  surrendering  to  the  bank- 
ruptcy was  completed  at  the  district  court  where  the  bankrupt 
ought  to  have  surrendered. 

Alderson,  B. — That  is  an  act  of  omission,  and  can  hare  so 
other  locality  except  the  place  where  the  thing  ought  to  have 
been  done.  If  the  non-accounting  in  this  instance  was  the  oflfenoe^ 
no  doubt  the  omission  took  place  in  England ;  but  the  question  is^ 
whether  the  non -accounting  is  embezzlement. 

Ballantine. — Suppose  a  sen^ant  is  sent  by  his  master  to  a  foreign 
country  to  collect  debts,  and  he  misappropriates  the  money  abroad^ 
and  returns  here,  according  to  the  doctrine  now  contended  for, 
he  could  not  be  tried  at  all. 

Coleridge,  J. — Suppose  a  person,  after  adjudication  of  bank- 
ruptcy against  him  in  London,  embezzles  in  1  orkahire,  and  does 
not  account  in  London,  could  he  be  tried  in  this  court?  He 
would,  no  doubt,  be  triable  in  Yorkshire,  because  the  offence  is 
committed  there. 

Ballantine  contended  that  the  offence  would  have  been  com- 
mitted in  London.  The  money  was,  in  fact,  taken  out  of  the 
pockets  of  the  assignees  in  London.  In  R.  v.  Taylor  (R.  &  B. 
68)  it  was  held,  that  where  the  money  was  received  in  one  county, 
and  the  receipt  denied  in  another,  the  venue  was  well  laid  in 
either  county.  R.  v.  Hohsan  (R.  &  R.  56),  and  R.  y.  Murdoch  (2 
Den.  C.  C.  298),  were  to  the  same  effect 

Alderson,  B. — Where  there  is  no  evidence  of  fraudulent  em- 
bezzlement, except  the  non-accounting,  the  venue  may  be  laid  in 
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the  place  where  the  non-accountiDg  occurred,  because  the  jury        Bbo. 
may  presume  that  there  the  fraudulent  misappropriation  was  made,      ^   "* 
but  tnis  cannot  apply  where  there  is  distinct  evidence  of  the  mis-         ^^d 
appropriation  elsewhere.     In  HobsorCs  cascy  the  prisoner  denied  the      Gordon. 
receipt  of  money  which  he  had  received  and  spent.     There  was        7777 

no  evidence,  however,  of  where  the  spending  took  place,  and  it        * 

might,  therefore,  be  presumed  to  be  where  the  receipt  was  denied.    Bankrupt— 
According  to  your  argument,  the  offence  would  be  committed  at  '^'"^^^^*" 
the  place  where  the  master  was  residing  at  the  time  when  the 
servant  ought  to  have  accounted. 

ByleSy  Serjt,  and  Chambers  were  not  called  upon  to  reply. 

AxDERSON,  B. — I  am  of  opinion  that  no  offence  is  proved  to 
have  been  committed  in  this  country.  We  have  no  knowledge  of 
when  the  notes  were  changed ;  that  being  so,  they  may  have  been 
lawfully  changed  before  the  adjudication.  But  if  changed  by  the 
defendants  at  all,  there  was  reasonable  evidence  to  show  that  they 
were  changed  for  goods  and  chattels^  that  is  to  say,  foreign  money^ 
but  when  that  exchange  took  place  there  was  no  evidence  before 
the  court  to  show. 

CoLEBiDOE,  J. — I  am  of  the  same  opinion.  If  what  was 
proved  to  have  been  done  abroad  had  been  done  in  this  country, 
the  crime  would  have  been  complete  at  once,  and  it  would  not 
have  been  necessary  for  the  prosecution  to  give  any  evidence  of 
non-accounting.  Tne  case  would  have  been  perfect  without  that. 
The  accounting  would  only  have  come  in  on  the  part  of  the 
prisoners  as  a  defence,  to  show  quo  animo  the  acts  charged  against 
them  were  done.  Independently  of  that,  the  acts  carried  their 
own  intention  with  them.  Where  the  act  is  incomplete,  or  indif* 
ferent  in  itself,  it  may  be  necessary  afterwards  to  make  up  the 
deficiency  by  showing  a  non-accounting,  but  where  the  misappro- 
priation 18  once  clearty  established,  the  non-accounting  could  not 
in  any  way  strengthen  the  charge. 

Aldebson,  B. — I  think  it  right  to  add,  that  in  my  opinion  it  is 
exceedingly  doubtful  whether  spending  the  money  from  day  to 
day  in  small  sums,  not  amounting  in  any  one  instance  to  102., 
could  be  considered  to  be  within  the  penal  clauses  of  the  section. 

Ballantine  and  Poland  for  the  prosecution. 

JByleSj  Serjt.,  and  Bodkin  for  the  defendant  Davison. 

Montagu  Cumbers,  Q.C.,  darkson,  and  Parry  for  the  defendant 
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COURT  OF  CRIMINAL  APPEAL. 

July  2,    1856. 

(Before  Lord  Campbell,  C.  J.,  Coleridge  and  Willes,  JJ-, 

Aldebson  and  Bramwell,  BB.) 

Reg,  r.  Benjamin  Scott,  (a) 

Evidence — Examination  of  bankrupt — Answers  extracted  under  tkremi 

ofcommittaL 

The  examination  of  a  bankrupt  in  tke  Court  of  Bankruptcy^  tomdkm^ 

his  trade,  dealings  and  estate,,  is  admissible  in  evidence  againsi  kim 

upon  a  criminal  charge,  though  the  answers  may  have  been  extracted 

from   him  under  threat  of  committal,  atid  may  be  crimmatory  ef 

himself  [Colebidge,  J.  dissentiente,^ 

BENJAMIN  SCOTT,  a  bankrupt,  was  tried  and  oonvicted 
before  me  (W1LLE89  J.)  at  the  Yorkshire  SpringAssizes,  1856, 
for  mutilating  one  of  his  trade  books,  upon  the  following  count : — 
"  Yorkshire,  )  The  jurors  for  our  Lady  the  Queen,  upon  their 
to  wit.  /oath  present,  that  heretofore  and  after  the  making 
and  coming  into  operation  of  a  certain  act  of  Parliament,  made 
and  passed  in  a  certain  session  of  Parliament,  faolden  in  the 
12th  &  1 3th  years  of  the  reign  of  her  present  Majesty,  called  *  The 
Bankrupt  Law  Consolidation  Act,  1849,'  and  before  and  at  the 
time  of  the  commission  of  the  offence  hereinafter  next  mentioned, 
to  wit,  on  the  23rd  day  of  November,  1855,  Benjamin  Scott, 
hereinafter  mentioned,  was  a  trader  liable  to  become  bankrupt 
within  the  intent  and  meaning  of  the  said  act,  and  of  the  law  then 
in  force  relating  to  bankrupts  in  England,  and  that  he  the  sud 
Benjamin  Scott  for  more  than  six  months  next  immediately  pre- 
ceding the  time  of  filing  the  petition  for  adjudication  of  bankruptcy 
hereinafter  mentioned,  in  the  Court  of  Bankruptcy  for  the  Leeds 
district,  did  reside  and  carry  on  business  as  such  trader  as  afore- 
said, to  wit,  as  a  blanket  manufacturer,  dealer  and  chapman,  at 
Earlsheaton,  in  the  county  of  York,  and  within  the  jurisaiction  of 
the  said  Court  of  Bankruptcy  for  the  Leeds  district.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that 
the  said  Benjamin  Scott,  so  being  such  trader  as  atbresud,  and 

(a)  Reported  by  A.  B1TTLB8TON,  Esq.,  BarriBtor-at-Ltw. 
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whilst  he  so  resided  and  carried  on  his  said  business  as  such  trader       Reo. 
as  aforesaid,  within  the  jurisdiction  of  the  said  Court  of  Bank-       g^''- 
ruptcy  for  the  Leeds  district,  afterwards,  to  wit,  on  the  23rd  of        _^* 
November,  1855,  did  file  with  the  registrar  of  the  said  Court  of       1856. 
Bankruptcy  for  the  Leeds  district,  a  declaration  in  writing  in  the    EvidencM^ 
form  specined  in  schedule  D.  annexed  to  the  said  act,  which  said  ExammatioH  qf 
declaration  in  writing  was  signed  by  the  said  Benjamin  Scott  and     baniBntf€. 
attested  by  an  attorney,  and  by  which  he  did  declare  to  the  said 
Court  of  Bankruptcy  for  the  Leeds  district   that    he  the  said 
Benjamin  Scott  was  then  unable  to  meet  his  engagements  with 
his  creditors.     And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  Benjamin  Scott,  whilst  he  so 
resided  and  carried  on  his  said  business  as  such  trader  as  aforesaid 
within  the  jurisdiction  of  the  said  Court  of  Bankruptcy  for  the 
Leeds  district,  afterwards,  to  wit^  on  the  said  23rd  of  November, 
1855,  and  within  two  months  from  the  filing  of  the  said  declaration 
in  writing  as  aforesaid,  did  present  his  petition  for  adjudication  of 
bankruptcy  against  himself  as  such  trader  as  aforesaid  to  the  said 
Court  of  Bankruptcy  for  the  Leeds  district,  and  by  which  said 
petition  he  did  show  to  the  said  Court  of  Bankruptcy  for  the  Leeds 
district,  that  he  the  said  Benjamin  Scott,  the  petitioner,  being  a 
trader  within  the  meaning  of  the  law  of  bankruptcy,  and  having 
carried  on  business  for  six  calendar  months  next  immediately  pre- 
ceding the  date  of  the  said  petition,  within  the  district  of  the  said 
Court  of  Bankruptcy  for  the  Leeds  district,  and  being  unable  to 
meet  his  engagements  with  his  creditors,  had  filed  a  declaration  of 
insolvency  in  manner  and  form  in  that  case  made  and  provided ; 
and  that  the  said  petitioner  did  verily  believe  that  he  could  make 
it  appear  to  the  satisfaction  of  the  said  Court  of  Bankruptcy  for 
the  Leeds  district  that  his  available  estate  was  sufiScient  to  produce 
the  sum  of  150/. ;  and,  by  the  same  petition,  the  said  petitioner,  Ben- 
jamin Scott,  did  pray  the  said  Court  of  Bankruptcy  for  the  Leeds 
district  that,  on  proof  of  the  requisites  in  that  behalf  adjudication 
of  bankruptcy  might  be  made  against  himself,  the  said  Benjamin 
Scott,  the  truth  of  which  said  petition  and  the  several  aUegations 
therein  he  the  said  Benjamin  Scott,  the  petitioner,  then  and  there 
in  and  before  the  said  Court  of  Bankruptcy  for  the  Leeds  district, 
verified  upon  his  oath  by  afifidavit  in  the  form  specified  in  schedule 
N.  to  the  said  act  annexed,  as  by  the  said  petition  and  affidavit 
filed  in  the  said  Court  of  Bankruptcy  for  the  Leeds  district,  refer- 
ence being  thereto  had,  will  more  fully  and  at  large  appear.     And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  the  said  Benjamin  Scott  did  commit  an  act  of  bankruptcy 
within  the  jurisdiction  of  the  said  Court  of  Bankruptcy  for  the  Leeds 
district  at  the  time  of  filing  the  said  declaration  in  writing  with 
the  registrar  of  the  said  Court  of  Bankruptcy  of  the  Leeds  district, 
he  the  said  Benjamin  Scott  having  filed  his  aforesaid  petition  for 
adjudication  of  bankruptcy  against  himself  in  the  said  Court  of 
Bankruptcy  for  the  Leeds  district,  within  two  months  from  the 
filing  of  such  declaration  in  writing  with  the  registrar  of  the  said 
Court  of  Bankruittcy  for  the  Leeds  district  as  aforesaid.    And  the 
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Reg.        jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that 
g^-  afterwards,  to  wit,  on  the  said  23rd  of  November,  at  the  pandi  of 

'       Leeds,  in  the  county  of  York,  at  a  court  then  and  there  held  of 

1A56.  the  said  Court  of  Bankruptcy  for  the  Leeds  district,  by  aod  before 
Eviden  Martin  John  West,  Esq.,  who  was  then  and  there  acthig  as  a 
Examinatum  of  Commissioner  of  the  said  Court  of  Bankruptcy  for  the  Leeds  di»- 
bankrupt,  trict,  he  the  said  Martin  John  West,  upon  the  appUcation  of  the 
said  Benjamin  Scott,  so  being  such  trader  as  aforesaid,  and  upon 
proof  of  the  trading  and  of  the  filing  a  declaration  of  insolyency, 
and  of  the  sufficiency  of  his  available  estate  to  the  extent  required 
by  the  bankruptcy  acts,  did  then  and  there  duly  adjudge  the  said 
Benjamin  Scott  to  be  bankrupt,  according  to  the  form  of  the  said 
statute  in  that  behalf,  and  which  said  adjudication  of  bankmptcy 
against  the  said  Benjamin  Scott  hath  not  hitherto  been  annnlled, 
and  is  now  in  full  force  and  effect.  And  the  jurors  afbresud, 
upon  their  oath  aforesaid,  do  further  present  that  on  the  day  on 
which  the  said  Benjamin  Scott  was  so  adjudged  bankrupt  as  arore^ 
said,  by  the  said  Court  of  Bankruptcy  for  the  Leeds  district,  to 
wit,  on  the  said  23rd  of  November,  1855,  he  the  said  Benjamin 
Scott  did  then  and  there  surrender  himself  to  the  said  Court  of 
Bankruptcy  for  the  Leeds  district,  and  did  then  and  there  admit 
that  he  had  been  served  with  notice  of  the  said  adjudication  of 
bankruptcy  against  himself  as  aforesaid,  and  he  did  then  and  there 
give  his  consent,  testified  in  writing  under  his  hand,  to  such  adja- 
dication  of  bankruptcy  against  himself  as  afi^resaid,  being  forthwith 
advertised.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  afterwards,  to  wit,  on  the  24th  of  November, 
1855,  at  the  parish  of  Leeds  aforesaid,  and  after  an  act  of  bank- 
ruptcy committed  by  him  the  said  Benjamin  Scott  as  hereinbefore 
mentioned,  he  the  said  Benjamin  Scott,  the  bankrupt  as  aforesaid, 
did  unlawfully  and  wilfully  mutilate  a  certain  book  of  him  the 
said  Benjamin  Scott,  to  wit,  by  tearing  two  leaves  out  of  the  said 
book,  which  said  book,  and  the  said  two  leaves  so  torn  out  of  the 
same  book  by  him,  the  said  Benjamin  Scott,  as  aforesaid,  were 
then  connected  with  and  related  to  his  said  business  as  snch  trader 
as  aforesaid,  with  intent  then  and  there,  and  thereby,  to  defraud 
the  creditors  of  him  the  said  Benjamin  Scott,  against  the  form  of 
the  statute  in  that  case  made  and  provided." 

The  evidence  against  him  consisted  principally  of  his  own 
examination  before  the  Court  of  Bankruptcy.  The  following  is  a 
specimen  of  that  examination : — 

^'  You  have  stated  that  the  entries  as  to  Clarkson's  account  were 
in  your  account  books,  and  are  now  torn  out.  I  now  ask  you 
where  are  those  two  leaves,  and  what  has  become  of  them? 

^^  I  don't  know  nothincr  about  the  leaves. 

*'  That  answer  is  not  satisfactory ;  and  if  yon  don't  giTC  me  a 
better  answer,  I  shall  commit  you  to  York  Castle  onm  yon  do 
answer. 

'^  My  brother  was  there  at  the  time,  and  he  saw  Mr.  Chamben 
tear  them  out ;  but  I  don't  know  where  they  were  pat. 

**  When  did  your  brother  tell  you  they  were  torn  oot? 
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**  Since  the  last  examination  ;  about  a  week  ago  or  better.  ^'®* 

**  You  just  stated  you  did  not  know  who  tore  them  out.  Scott. 

"  I  don't  know,  only  my  brotlier  told  me.  He  said  Mr.  Chambers        

had  torn  them  out.  ^^• 

**  1  am  not  satisfied  with  your  answer ;  and  unless  you  tell  me    Evidence— 
the  truth  as  to  those  leaves,  I  shall  commit  you.  ExamimuUm  of 

*•  I  don't  know,  only  they  were  burnt  in  the  fire.  bankrupt. 

"  Who  burnt  them  ? 

**  My  brother  told  me  Mr.  Chambers  burnt  them. 

•*  When  ? 

^*  At  the  time  they  were  torn  out  at  the  Wheat  Sheaf. 

**  Where  is  the  Wheat  Sheaf? 

^  It  is  somewhere  in  Buggate. 

**  When  were  they  torn  out  there  ? 

**  The  very  day  the  books  were  delivered  into  the  court,  Mon- 
day, the  24th  of  October. 

**  Then  how  could  you  use  them  to  make  out  your  balance 
ebeet? 

**  It  was  a  wrong  saying;  so  I  told  a  lie.'' 

The  questions  put  under  threat  of  committal,  and  the  answers 
to  them,  related  to  the  bankrupt's  trade  books.  The  answers  to 
those  questions  must  have  influenced  the  jury  against  the  prisoner, 
and  tended  to  cause  his  conviction.  The  admission  of  the  examina- 
tion in  evidence  was  objected  to  by  the  prisoner's  counsel ;  but  I 
allowed  it  to  be  read,  and  reserved  the  question  of  its  admissibility 
for  the  opinion  of  the  judges. 

(A  pomt  was  also  reserved  in  arrest  of  judgment) 

May  31. 

Campbell  Foster,  for  the  prisoner,  contended  that,  in  order  to 
render  any  statement  of  a  prisoner  admissible  in  evidence  against 
him  upon  a  criminal  charge,  it  must  have  been  made  voluntarily 
(1  BL  Com.  (Ed.  Chitty)  83);  and  that  the  bankrupt's  examina- 
tion in  the  present  case,  though  lawfully  taken,  was  not  voluntary. 
The  Bankrupt  Act  (12  &  13  Vict  c  106,  s.  117),  had  authorized 
a  searching  examination  into  the  bankrupt's  dealings  and  effects 
with  a  view  to  a  complete  disclosure  of  his  estate ;  but  it  had  not 
expressly  or  impliedly  abrogated  the  well-established  maxim  of  the 
common  law  Nemo  tenetur  se  ipsum  accusare :  ( Smith  v.  Beadnellj 

1  Camp.  29 ;  R,  v.  Britton,  1  Moo.  &  Rob.  297  ;  B.  v.  Wheatevj 

2  Moo.  C.  C.  45 ;  B.  v.  Baldry,  2  Den.  C.  C.  430.)  In  B.  v. 
Garbett  (I  Den.  C.  C.  236),  that  principle  was  fully  recognized, 
and  it  was  held  that,  though  the  prisoner  had  voluntarily  sub- 
mitted to  answer  certain  questions,  be  had  a  right  to  refuse,  at 
any  point  of  the  examination,  to  answer  questions  which  might 
criminate  himself,  and  that,  having  been  compelled  to  answer  by 
the  judge,  his  statement  could  not  afterwards  be  used  in  evidence 
against  him.  The  very  question  now  raised  was  discussed,  but 
not  decided,  in  B.  v.  Sloggett^  ante,  p.  139,  and,  on  that  occasion.  Ex 
parte  Cossens  (Buck,  531),  and  Ex  parte  Kirby  (1  Mont  &  M^Arth. 
212),  were  referred  to.     In  those  cases.  Lord  Eldon  and  Lord 
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R«o-        Lyndhurst  seem  to  have  considered  that  the  power  given  to  bank- 

SCOTT.  -      - 

law  maxim. 


ruptcy  commissioners  by  no  means  overruled  the  an(»ent  commoo 


1856.  Overendy  contra. — The  real  question  is,  whether  the  examina- 

Eald^nce—  ^'^^  ^®  lawfully  taken  ;  for,  if  it  is  lawfully  taken,  it  is  adnusflible 
ExaminatUm  ^in  evidence.  The  cases  cited  are  all  distinguishable  upon  that 
bankrupt,  very  ground.  The  evidence  was  rejected  in  JR.  v.  Garbett,  becaase 
the  examination  was  unlawfully  taken,  the  witness  having  been  com- 
pelled to  answer  what  he  was  not  bound  to  answer.  The  same 
observation  applies  to  all  the  other  cases ;  for,  both  in  £x  parte 
Cossens  and  Ex  parte  Kirhyy  it  is  clear  that  the  questiona  put  were 
considered  not  to  be  lawful  questions,  as  not  relating  to  the  trade, 
dealings,  or  estate  of  the  bankrupt.  Here  it  is  not  disputed  that 
the  examination  was  lawfully  taken  under  s.  117  of  the  Bankrupt 
Act.  There  are  many  statutes  in  which  it  has  been  expressly 
provided  that  examinations  taken  under  them  should  not  be  after- 
wards used  in  evidence  against  the  examinant  upon  any  criminal 
charge ;  and  the  absence  of  any  such  provision  in  the  Bankrupt 
Act  raises  a  strong  presumption  that  no  such  protection  was 
intended.  (He  referred  to  5  Geo.  4,  c.  129,  s.  6 ;  7  &  8  Gea  4, 
c  29,  s.  52;  15  &  16  Vict,  c  57,  ss.  8,  9,  10;  17  &  18  Vict 
c  38,  ss.  5  and  6 ;  c  102,  s.  35.) 

Cur.  adv.  vult(b) 

JUDGMENT. 

Lord  Campbell,  C.  J. — This  case  was  argued  before  mybrothen 
Alderson,  Coleridge,  Willes,  Bramwell  and  myself.  We  have 
differed  in  opinion,  and  after  great  deliberation,  notwithstanding 
our  desire  to  come  to  a  unanimous  judgment,  we  still  difier.  The 
judgment,  which  I  will  now  read,  is  concurred  in  by  my  brothers 
Alderson,  Willes,  Bramwell  and  myself;  my  brother  Coleridge 
differs.  Wo  are  of  opinion  that  the  defendant's  examination  before 
the  Court  of  Bankruptcy  was  properly  admitted  in  evidence  by  my 
brother  Willes,  and  that  the  conviction  ought  to  be  confirmed. 
This  examination  was  taken  in  strict  conformity  to  section  117  of 
12  &  13  Vict,  c  106,  which  enacts  that  the  bankrupt  may  be  ex- 
amined by  the  court  ^^  touching  all  matters  relating  to  his  trader 
dealings  or  estate,  or  which  may  tend  to  disclose  any  secret  grant, 
conveyance  or  concealment  of  his  lands,  tenements,  goods,  money 
or  debts."  No  objection  was  made  during  the  argument  at  the  Bar 
(and  we  think  that  no  objection  could  have  been  made),  to  the 
questions  which  were  put  to  the  bankrupt,  or  to  the  obligation 
upon  him  to  answer  those  questions.  They  all  touched  matters 
relating  to  his  trade,  dealings  or  estate,  and  tended  to  disclose  con- 
cealment of  his  goods,  money  or  debts.  If  so,  we  consider  it  quite 
clear  that  he  was  bound  to  answer  them,  although  by  his  answers 
he  might  criminate  himself.  On  referring  to  Ex  parte  CoseenSf 
Buck,  531,  and  the  other  cases  upon  this  point,  the  result  seems  to 

(6)  The  point  io  arrest  of  jndgment  was,  that  the  indictment  did  not  show  that  the  tnder 
had  resided  or  carried  on  business  in  the  Leeds  district  for  six  months  before  filing  bis  declara- 
tion of  insolvency,  as  required  by  sect.  16  of  17  &  IS  Vict.  c.  119 ;  but  tha  GMri  said  thai 
the  objection  was  answered  by  the  dates  stated  in  the  indictment. 


CRIMINAL  LAW  CASES.  169 

be  that  a  question  cannot  be  put  to  a  bankrupt  which  does  not        Keo. 
touch  his  trade,  dealings  or  estate,  or  the  direct  object  of  which  is       scorr. 

to  show  that  he  has  committed  a  criminal  act,  yet  that  he  cannot        

refuse  to  answer  a  question  which  does  touch  his  trade,  dealings  or  1^56. 
estate,  although  the  answer  may  tend  to  show  that  he  has  concealed  Evidence— 
his  effects,  or  been  guilty  of  any  other  offence  connected  with  his  Examimuum  of 
bankruptcy.  This  aistinction  accounts  for  the  dicta  of  Lord  Eldon  bmkn^L 
and  other  judges  respecting  the  questions  which  may  be  put  to  a 
bankrupt ;  and  we  think  it  would  be  in  contrayention  of  the  ex- 
pressed intentions  of  the  Legislature  to  permit  the  bankrupt  to 
refuse  to  answer  such  questions  ;  for,  ever  since  the  reign  of  Eliza- 
beth, successiye  statutes  have  been  passed  purporting  that,  to  guard 
against  frauds  in  bankruptcy,  the  bankrupt,  when  called  upon  to 
answer  questions  respecting  his  estate  and  effects,  should  not  be 
allowed  to  avail  himself  of  the  common  law  maxim.  Nemo  tenetur  se 
ipsum  accuiore.  There  is  no  physical  compulsion  to  enforce  the  obli- 
gation, and  the  refusal  to  answer  is  not  made  an  offence  subjecting  the 
bankrupt  to  any  specific  punishment ;  but  the  questions,  although 
tending  to  criminate  the  bankrupt,  are  made  lawful,  and  if  he 
refuses  to  answer  them  he  is  liable  to  be  committed  and  imprisoned, 
as  upon  a  refusal  to  answer  any  other  lawful  question.  The  present 
defendant,  when  before  the  Court  of  Bankruptcy,  did,  after  objec- 
tions properly  overruled,  answer  questions  put  to  him  relating  to 
his  trade,  dealings  and  estate,  which  tended  to  disclose  a  fraud 
about  concealment  of  his  property.  His  examination  was  taken 
down  in  writing  and  signed  by  him,  and  we  are  to  determine 
whether  this  examination  was  admissible  evidence  against  the 
defendant  upon  an  indictment  charging  him  with  altering,  mutila- 
ting and  falsifying  his  books  with  intent  to  defraud  his  creditors. 
In  Beg.  v.  Garbetty  and  in  other  cases,  it  has  been  held  that  where 
the  defendant  had  been  improperly  compelled  to  answer  questions 
tending  to  criminate  himself  his  answers  cannot  be  given  in  evidence 
against  him ;  but  as  the  report  of  Rex  v.  Merceron  (2  Stark.  366),  was 
said  by  Lord  Tenterden  not  to  be  correct,  we  have  no  decision  to 
guide  us  as  to  the  admissibility  of  this  examination,  which  was  per- 
fectly lawfuL  Being  a  genuine  document  signed  by  the  defendianty 
primd  facte  it  is  admissible  against  him,  and  we  will  consider  the 
several  grounds  on  which  the  defendant's  counsel  has  argued  that  it 
is  not  admissible.  The  first  is  that  the  examination  of  the  defen- 
dant was  after  making  a  declaration  according  to  the  form  in 
schedule  W  of  12  &  13  Vict.  c.  106,  which  is  tantamount  to  an 
oath,  and  that,  if  bn  oath,  it  would  have  been  inadmissible.  But, 
in  the  case  referred  to  in  support  of  this  objection,(c)  the  oath  had 
been  improperly  administered,  without  authority,  and  if  the  ex- 
amination is  taken  under  an  oath,  administered  by  proper  authority, 
there  is  no  reason  for  saying  that  it  is  less  likely  to  be  true  than  if 
it  had  been  without  an  oath  or  any  similar  solemnity.  The  next 
ground  of  objection  is  that  the  examination  was  compulsory.  It  is 
a  trite  maxim  that  the  confession  of  a  crime,  to  be  admissible 
against  the  party  confessing,  must  be  voluntary;  but  this  only 

(c)  /?.  T.  BriUon, 
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^^^'       means  that  it  shall  not  be  induced  by  improper  threats  or  promises; 
Scott.       because,  under    such    circumstances,  tlie   party   may  hive  been 

influenced  to  say  what  is  not  true,  and  the  supposed  oonfesnon 

]^^  cannot  be  safely  acted  upon.  Such  an  objection  cannot  apply  to 
Evidence—  *  lawful  examination  in  the  course  of  a  judicial  proceeding.  Then 
Examination  (if  the  defendant's  counsel  objects  that,  in  the  course  of  this  examina- 
***j^]|^-  tion,  threats  were  used ;  the  alleged  threats,  however,  were  merely 
an  explanation  of  the  enactment  of  the  Legislature  opon  the 
subject,  and  a  warning  to  the  defendant  of  the  conseqaencea  which, 
in  point  of  law,  would  arise  from  his  refusing  to  give  a  true  answer 
to  the  questions  put  to  him.  Finally,  the  defendant's  cooosel 
relies  on  the  great  maxim  of  English  law,  Netno  tenetwr  9e  ^pmm 
accusare.  So,  undoubtedly,  says  the  common  law  of  England. 
But  Parliament  may  take  away  this  privilege,  and  enact  that  a 
party  may  be  bound  to  accuse  himself — that  is,  that  he  most 
-answer  questions  by  answering  which  he  may  be  criminated,  lliis 
act  of  Parliament,  12  8c  13  Vict.  c.  106,  creates  felonies  and 
misdemeanors,  and  compels  the  bankrupt  to  answer  questions 
which  may  show  that  he  has  been  guilty  of  some  of  those  felonies 
or  misdemeanors.  The  maxim  of  the  common  law,  therefore, 
has  been  overruled  by  the  Legislature,  and  the  defendant  has  been 
actually  compelled  to  give,  and  has  given,  answers  showing  that  he 
is  guilty  of  the  misdemeanor  with  which  he  is  charged.  The 
accusation  of  himself  was  an  accomplished  fact ;  and  at  the  trial 
he  was  not  called  upon  to  accuse  himself.  The  maxim  relied  upon 
applies  to  the  time  when  the  question  is  put,  not  to  the  use  which 
the  prosecutor  seeks  to  make  of  the  answer  when  the  answer  has 
been  given.  If  the  party  has  been  unlawfully  compelled  to 
answer  the  question,  he  shall  be  protected  agiunst  any  prejudice 
from  the  answer  thus  illegally  extorted ;  but  a  similar  protection 
cannot  be  demanded  where  the  question  was  lawful,  and  the  party 
examined  was  bound  by  law  to  answer  it.  At  the  trial  the  defen- 
dant's written  examination,  signed  by  himself,  was  in  court,  and 
the  reading  of  it  as  evidence  against  him  could  be  no  violation  of 
the  maxim  relied  upon.  The  only  argument,  as  we  conceive,  that 
can  plausibly  be  put  for  the  defendant  is,  that  there  is  an  implied 
proviso  to  be  subjoined  to  the  1 17th  section,  viz.,  **  that  the  exami- 
nation shall  not  be  used  as  evidence  against  the  bankrupt  on  any 
criminal  charge."  To  make  it  evidence  there  could  be  no  necessi^ 
for  any  express  enactment  for  that  purpose,  and  an  implied  proviso 
appears  all  that  can  be  contended  for.  But  by  this  interpolation 
we  may  be  more  likely  to  defeat  than  to  further  the  intention  of 
the  Legislature.  Considering  the  enormous  frauds  practised  by 
bankrupts  upon  their  creditors,  the  object  may  have  been  in  an 
exceptional  instance  to  allow  a  procedure  in  England  universally 
allowed  in  many  highly  civilised  countries.  Suppose  sect.  1 1 7  had 
begun  with  a  preamble  reciting  the  frauds  of  bankrupts,  and  the 
im[)ortance  of  having  these  frauds  detected  and  punished,  it  would 
be  difficult  to  say  that  the  Legislature  intended  that  no  use  should 
be  made  of  the  examination  except  for  civil  purposes.  When  the 
Legislature  compels  parties  to  give  evidence  accusing  themselvefl^ 
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and  means  to  protect  them  from  the  consequences  of  giving  such        Rbo. 
evidence,  the  course  of  legislation  has  been  to  do  so  by  express  *• 

enactment,  as  in  6  Geo.  4y  c.  129,  s.  6,  and  the  five  other  instances        ^' 

adduced  in  the  argument  on  bebdf  of  the  prosecution.  We  there-        1856. 
fore  think  we  are  bound  to  suppose  that  in  this  instance^  in  which     pJT~~ 
no  such  protection  is  provided,  it  was  the  intention  of  the  Legis-  E^inathnof 
latnre  to  compel  the  bankrupt  to  answer  interrogatories  respecting     hankntpt. 

his  dealings  and  conduct  as  a  trader,  although  he  might  thereby        

accuse  himself,  and  to  permit  his  answers  to  be  used  against  him 
for  criminal  as  well  as  civil  purposes. 

CoLERiDQE,  J. — I  have  the  misfortune,  in  this  case,  to  differ 
from  the  rest  of  the  court,  and  entertaining  unfeignedly  a  great 
distrust  of  my  own  opinion,  I  should  gladly  surrender  it  to  theirs 
if  I  could  divest  myself  of  the  belief  that  the  judgment,  which  I 
venture  to  think  erroneous,  goes  also  to  impair  a  maxim  of  our 
law  as  settled,  as  important,  and  as  wise  as  almost  any  other  in  it— 
and  consequently  that  it  is  a  duty  to  enter  my  protest,  however 
ineffectually,  against  it.  The  maxim  to  which  I  allude  will,  of  course, 
be  understood  to  be  that  which  is  familiar  to  all  lawyers — that  no 
person  can  be  compelled  to  criminate  himself.  It  would  be 
wasting  time  to  support  this  maxim  by  authorities,  or  to  dwell 
upon  its  importance.  The  judgment  from  which  I  differ  does  not 
proceed  upon  a  denial  or  disparagement  of  it,  but  on  some  such 
argument  as  this — every  lawful  examination  of  a  party  charged, 
conducted  according  to  law,  is  admissible  evidence  against  him ; 
this  examination  was  lawful  by  statute,  and  has  been  lawfully 
conducted,  therefore  this  examination  is  admissible  evidence 
against  the  prisoner.  Now,  I  deny  the  major  premise  of  this 
syllo^sm.  1  say  that  it  is  not  true  in  the  general  and  unqualified 
way  in  which  it  is  stated.  I  say  that  an  examination  may  be 
lawful  for  certain  purposes,  and  be  lawfully  conducted  with  those 
purposes  in  view,  and  yet  not  be  admissible  in  evidence  against  the 
party  charged,  when  upon  his  trial  on  a  criminal  charge,  even  if 
that  charge  be  founded  on  the  matters  before  lawfully  inquired 
into.  We  have  here,  on  the  one  hand,  an  undisputed  and  indis- 
putable maxim  of  the  common  law,  that  no  man  shall  be  bound 
to  accuse  himself;  on  the  other,  we  have  a  statute,  not  in  terms 
professing  to  abrogate  this  maxim,  but  authorizing  commissioners 
of  bankrupts  to  examine  a  bankrupt  ^'  touching  all  matters  relating 
to  concealment  of  his  lands,  tenements,  goods,  money  or  debts, ' 
and  subjecting  him  to  imprisonment  indefinitely  without  bail,  if 
he  refuse  to  answer.  The  same  statute  makes  it  felony,  punishable 
with  transportation  for  life,  for  a  bankrupt  to  concefd  any  part  of 
his  real  or  personal  estate  to  the  value  of  10/.,  with  intent  to 
defraud  his  creditors.  How  then,  upon  general  principle,  are  we 
to  proceed  in  a  seeming  conflict  between  the  common  law  and 
these  provisions  of  the  statute  ?  Not,  I  apprehend,  by  assuming 
at  once  that  there  is  a  real  conflict,  and  sacrificing  the  common 
law,  but  by  carefully  examining  whether  the  two  may  not  be 
reconciled,  and  full  effect  be  given  to  both ;  and  for  this  purpose 


r. 
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Rbo.  it  is  most  material  to  ascertain  with  what  intent  and  for  what 
object  the  bankrupt  is  compelled  to  underpro  this  examination,  and 
to  answer  the  questions  put.   If,  for  example,  it  should  appear  that 

1856.  he  was  to  be  examined  with  a  view  of  procuring  evidence  against 
him  on  a  criminal  charge  instituted  or  to  be  instituted,  whatever 
^one  might  think  of  the  justice  of  such  an  enactment,  it  would  be 
idle  to  contend  that  it  had  not  abrogated  pro  tanio  the  oommon  law. 
If,  on  the  other  hand,  it  should  be  clear  that  the  examination  was 
authorized  solely  for  the  better  discovery  of  the  bankrupt's  estate, 
and  the  bringing  it  into  distribution  among  his  crediton — ^that  it 
would  be  unlawful  to  examine  him  for  any  other  purpose — that  he 
might  lawfully  refuse  to  answer  any  questions  put  merely  for  the 
purpose  of  extracting  evidence  against  him  on  a  criminal  chalice — 
then  I  conceive  that  you  would  be  far  advanced  on  yoar  way  to  a 
conclusion  which  will  prevent  the  statute  from  breaking  in  npon 
the  oommon  law.  Then  I  think  the  judge  who  is  trying  the 
prisoner  ought  to  say,  The  examination  which  could  not  have  been 
instituted  for  the  purpose  of  procuring  evidence  against  the 
prisoner  must  not  be  used  as  evidence  against  him  now — that 
which  cannot  be  done  directly  must  not  be  done  indirectly  — 
the  answer  which  the  prisoner  could  not  have  been  ccNnpelled  to 

£*ve  if  the  question  had  been  put  in  order  to  use  that  answer  to- 
ly,  must  not  be  used  to-day,  though  the  question  was  not  so  {mt, 
but  ostensibly  on  a  ground  which  prevented  him  from  then 
demurring  to  answer  it.  The  examination  was  lawful  only  for  a 
special  purpose,  and  in  derogation  of  the  common  law  and  the 
principles  of  justice :  it  is  a  fraud  upon  that  common  law  and 
those  principles  which  no  court  will  lend  itself  to^  even  if  the, 
examination  were  601111  Jide  instituted  for  the  prescribed  purposes, 
to  use  the  answers  afterwards  for  a  totally  different*  and  in  itself 
unlawful,  purpose.  Now  I  suppose  it  will  not  be  denied  that  the 
bankrupt's  examination  is  purely  what  I  have  here  supposed,  for 
the  purpose  of  getting  at  his  estate,  and  ascertaining  his  dealings 
so  far  as  may  be  necessary  for  regulating  the  decision  of  the  com- 
missioners as  to  his  certificate.  Beyond  these  limits  they  cannot 
travel ;  within  them  they  are  not  directly  criminal  judges^  nor 
ancillary  to  those  who  are.  They  may  examine  the  bankrupt,  and 
he  can  only  refuse  to  answer  on  peril  of  imprisonment,  as  to  all 
matters  touching  his  property ;  and  in  so  doing  it  will  be  scarcely 
possible,  or  impossible  in  a  vast  number  of  cases,  not  to  elicit 
evidence  which  mav  tend  to  criminate  him :  but  then  he  is  not 
before  a  criminal  court,  nor  on  his  trial  for  any  of  the  ofiences 
which  he  so  discloses  incidentally.  He  does  not  need  the  protec- 
tion of  the  common  law  there,  and  nothing  in  the  statute  expressly 
takes  that  away,  or  shows  that  it  was  intended  to  deprive  nim  m 
the  benefit  of  it  elsen  here.  The  two  cases  that  have  been  men- 
tioned by  my  Lord  illustrate  the  principle  for  which  I  contend, 
and  they  show  the  clear  opinion  of  Lord  Eldon  and  Lord  Lynd- 
hurst,  that  the  stringent  powers  of  the  commisaoners  could  not  be 
allowed  to  vioUte  what  the  former  called  ^  one  of  the  most  sacred 
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priDciples  in  the  law  of  this  country— that  no  man  can  be  called        Bso. 
upon  to  criminate  himself  if  he  choose  to  object  to  it."    In  that       gTv 

case  {Ex  parte  Cossens,  Buck,  531),  a  petition  was  addressed  to        ' 

Lord  Eldon,  praying  that  the  petitioners  might  be  allowed  to  1856. 
examine  a  bankrupt  fully  touching  his  estate  and  efTects,  and  £^,^^^_^ 
**  particularly  whether  he  or  any  one  in  trust  for  him  or  for  his  ExammaHon  of 
benefit  has  received,  oris  to  receive,  any  sum  or  sums  of  money,  or  bankntpL 
other  valuable  consideration  for  having  resigned,  or  as  an  induce- 
ment  to  resign,  the  office  of  town  clerk  of  the  city  of  Bristol." 
He  dismissed  the  petition,  and  in  the  course  of  a  very  valuable 
judgment,  he  drew  the  line  clearly  and  distinctly,  upholding  the 
power  to  inquire  into  all  receipts  of  money,  or  securities  which 
could  be  available  to  increase  the  estate  ;  but  when  the  question 
came  to  this,  ^^  Did  you,  through  an  illegal  act,  acquire  either  the 
one  or  the  other?'*  he  says  he  should  have  told  the  bankrupt,  as 
every  judge  in  the  country,  he  says,  used  to  do,  that  he  was  not 
bound  to  answer.  Suppose,  then,  that  a  bankrupt,  having  had  the 
question  put  to  him,  and  demurred  to  it,  had  oeen  compelled  to 
answer,  is  it  to  be  believed  that  Lord  Eldon  would  have  received 
the  answer  to  prove  the  case  for  the  prosecution  of  the  bankrupt 
for  the  offence  so  disclosed  ?  In  Ux  parte  Kirby  (I  M.  &  McAr. 
212),  a  bankrupt  demurred  to  a  question,  ^^  because  it  might 
expose  him  to  a  criminal  prosecution."  The  commissioners  over- 
ruled the  objection,  and  committed  him.  He  came  up  on  haheat 
corpus.  The  case  was  argued  at  great  length,  and  very  Icarnedlv 
and  ably,  by  Mr.  Collinson  and  Mr.  Rose.  The  former  went  through 
all  the  cases,  and  they  were  fully  discussed  between  him  and 
Lord  Lyndhurst,  who  finallv  discharged  the  bankrupt.  He  said, 
**  It  is  by  no  means  clear  that  the  inquiry  would  be  beneficial  to 
the  bankrupt's  estate ;  but  even  if  it  was  likely  to  prove  advanta- 
geous, there  is  not  any  authority  to  show  that  the  commissioners 
may  dispense  with  the  general  rule  of  law,  that  no  person  can  be 
compelled  to  criminate  himself."  These  cases  go  very  far  to  show 
that,  even  before  the  commissioners,  the  statutes  do  not  intend  to 
destroy  the  common  law  maxim  ;  but  the  present  case  is  ct  fortiori 
to  these.  I  admit  that  it  must  be  very  often  difficult  for  the  com- 
missioners to  draw  the  line ;  for  it  is  clear  that  the  bankrupt  must 
answer  as  to  all  circumstances  respecting  his  property,  and  the 
fiu^ts  he  so  discloses  may  raise  inferences  against  him — he  must 
answer  or  abide  the  consequences.  But  the  difficulty  would  be 
incalculably  lessened,  and  the  law  much  more  effectually  admi- 
nistered, as  regards  the  estate,  if  you  confine  the  examination  to 
its  Intimate  object,  and  not  examine  the  bankrupt  with  the 
terror  of  making  evidence  against  himself  at  the  Old  Bailey  in  the 
answers  he  gives.  It  must  not  be  supposed  that  this  is  a  new 
question  arising  in  respect  of  any  new  powers  conferred  by  the 
Bankrupt  Consolidation  Act.  Under  the  5  Geo.  2,  c  30,  con- 
cealment by  a  bankrupt,  to  the  amount  of  20^,  was  felony  without 
benefit  of  clergy,  and  the  commissioners  had  the  same  power 
of  examining  him.     Was  a  capital  conviction  ever  heard  of,  or 
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Bso.        could  it  have  been  tolerated  on  evidence  so  extorted  from  the 
^^-  prisoner  himself?     It  is  a  question,  too,  of  wider  extent  than  may 

'       seem  at  first  sight ;  not  merely  as  regards  the  bankrupt  it  may 

1856.        arise,  but  also  as  regards  his  wife^  or  any  witness  who  has  had  deal- 

T|~__    ings  with  him.     All  and  each  of  these  may  be  examined  as  to 

ExmnunaUoH  o/"  matters  which  may  implicate  them  in  some  criminal  transaction — 

bankntpt.     subjcct  them  to  somc  criminal  charge.     They  cannot  refuse  to 

answer  if  the  questions  relate  to  the  bankrupt's  estate,  and  the 

rule  which  the  court  is  about  to  lay  down  must  equally  apply  to 
them.  It  is  something,  I  think,  to  be  considered  that,  with 
the  bankrupt  law  substantially  in  its  present  state  for  centuries, 
the  question  now  for  decision  has  never  come  to  be  decided  before. 
If  examinations  have  not  been  tendered  in  evidence  it  is  intelli- 
gible ;  but  why  have  they  not  been  ?  After  the  decision  of  this 
court,  there  is  no  hazard  in  predicting  that  a  short  mode  will  be 
found  of  proving  cases  against  bankrupts ;  and,  be  it  observed, 
a  different  mode  from  that  in  w^hich  offences  are  proved  agsdnst 
other  criminals.  And  how  will  the  proof  be  procured?  I  wish  to 
make  no  reflections  against  Commissioners  of  Bankruptcy — men 
admirable  many  of  them  for  the  zeal,  learning  and  integrity  with 
which  they  discharge  very  important  and  sometimes  very  difficult 
duties,  but  I  object  to  the  evidence  for  the  prosecution  being  made 
up  by  this  new  and  un-English  mode,  the  compulsory  cross- 
examination  of  the  prisoner,  apart  from  the  judge  and  jury  who 
are  to  try  him — he  very  often  wholly  unprotected,  even  under  the 
presidency  of  a  commissioner.  Even  so,  it  seems  to  me  highly 
objectionable.  But  what  if  there  be  no  commissioner  ?  Since  the 
reservation  of  the  present  case  I  had  to  try  a  bankrupt  for  muti- 
lation of  his  books.  His  examination  was  tendered  m  evidence. 
I  said  I  should  receive  it  and  reserve  the  points,  but  I  was  dearoos 
of  some  preliminary  inquiry,  and  it  turned  out  that  the  persons 

? resent  were  the  assignee's  solicitor,  his  clerks,  and  the  bankrupt 
'he  commissioner's  cnair  was  there,  but  it  was  empty*  This  was 
not  proper,  but  it  was  tolerable,  if  the  only  object  was  to  ascertain 
from  the  bankrupt  where  his  property  was  to  be  found.  It  was 
intolerable,  and  I  am  certain  no  commissioner  would  have  been 
found  guilty  of  such  neglect  of  duty,  if  it  had  been  oonadered 
that  the  purpose  or  the  result  of  the  meeting  had  been,  or  might 
be,  to  extract  the  evidence  upon  which  alone,  a  few  years  ago^  the 
bankrupt  might  have  been  hung,  on  which  now  he  may  be  trans- 
ported for  life.  The  exposure  and  punishment  of  iraud  may  be 
purchased  too  dearly.  I  think  they  are,  if,  in  order  to  arrive  at 
them,  we  break  down  what  I  venture  to  call,  after  Lord  Eldon,  a 
sacred  prindple  of  our  law.  No  doubt  the  statute  moat  be 
obeyed  ~I  do  not  seek  to  evade  it — ^it  is  a  wise  statute  if  yoo 
confine  it  to  the  objects  for  which  it  was  made :  and  it  may  be,  in 
my  opinion,  strictly  obeyed  within  those  limits,  and  no  violence  be 
done  to  the  common  law.  I  regret  the  great  length  to  whieh 
my  remarks  have  run;  it  had  unfortunately  escaped  me  that  jodg^ 
ment  was  to  be  given  this  morning,  and  I  have  really  not  had  the 


COURT  OF  CRIMINAL  APPEAL. 

November  \5th,  1856. 

(Before    Pollock,    C.  B.,    Coleridge    and    Willes,    JJ., 

Bbamwell  and  Watson,  BB.) 

Reg.  v.  Mart  Briggs.  {a) 

Bigamy — Absence  for  seven  years — Evidence  of  knowledge — Possession 
of  means  of  knowledge — Onus  of  proof — Imperfect  finding. 

Upon  a  trial  for  bigamy^  in  wkich  it  appeared  that  the  first  httsband 
had  been  continually  absent  from  the  prisoner  for  the  space  of  seven 
years  next  preceding  the  second  marriage,  the  jury,  being  asked  to 
consider  whether  she  knew  her  husband  to  be  alive  at  the  time  of  the 
second  marriage,  and  if  not,  whether  she  had  had  the  means  of 
acquiring  the  knowledge,  found  that  they  had  no  evidence  of  her 
knowledge,  but  were  of  opinion  that  she  had  the  means  of  acquiring 
knowledge  if  she  had  chosen  to  make  use  of  them. 

Heldf  that  upon  that  finding  the  conviction  could  not  be  sustained,  inaS' 
much  as  it  left  it  uncertain  whether,  in  fact,  she  had  or  had  not  the 
knowledge, 

THE  following  case  was  stated  by  Mr.  Justice  Coleridge : — 
The  prisoner  was  tried  and  convicted  before  me  at  the 
Summer  Assizes,  1856,  for  Cambridge,  on  a  charge  of  bigamy. 
The  two  marriages  were  satisfactorily  proved,  tde  first  with  John 
Briggs,  on  the  22nd  Januar}^  1844,  at  Altonberry,  the  second 
wi^WilUam  Cooper,  on  March  27th,  1856,  at  Cambridge.  The 
prisoner,  on  both  occasions,  was  married  by  her  maiden  name  of 
Kiggle ;  and  William  Cooper,  who  was  called,  swore  that  she  had 

(a)  Reported  by  A.  Bittleston,  Esq.  Barrister- at- I^w. 


1856. 
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time  I  could  have  wished  properly  to  arrange  or  compress  them.        Rko- 
In  my  opinion,  the  bankrupt's  examination  was  not  admissible.  scoir. 

Alderson,  B. — I  have  nothing  to  say  to  what  has  fallen  from 
my  brother  Coleridge  but  this,  that  my  judgment  proceeds  upon 
the  ground  that  if  you  make  a  thing  lawful  to  be  done,  it  is  lawful 
in  all  its  consequences ;  and  one  of  its  consequences  is,  that  what 
may  be  stated  by  a  person  in  a  lawful  examination  may  be  received 
in  evidence  against  him.  That  is  quite  settled  and  conformable 
to  a  most  important  maxim  of  the  English  law. 

Conviction  affirmed. 
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Beg.  represented  herself  to  him  as  a  single  woman.     Altonberry  and 

Brigos.  Cambridge  are  both  in  the  same  county,  and  about  twenty-foor 

miles   apart.       John   Brigos    was  considerably   older  than  the 

1856.  prisoner,  a  labouring  man,  living  in  lodgings,  working  at  a  farm 

Bigamy--     &l>out  two  miles  from  Altonberiy.     Sometimes  absent  from  it  for 

Ab§ence/or    a  month  at  a  time.     It  was  said  that  she  had  left  him  at  the  end 

^F^idH^^  of  four  months  from  the  marriage,  and  the  witness  who  stated  this 

knowkd^   had  not  seen  her  subsequently. 

On  this  evidence,  it  was  contended  for  the  prisoner  that  it  most 

be  taken,  that  the  husband  had  been  continually  absent  from  the 
prisoner  for  the  space  of  seven  years  next  preceding  the  second 
marriage.  That  there  was  no  evidence  that  she  knew  him  to  be 
living  at  the  time  of  such  marriage,  and  that  she  was  not  bound  to 
make  any  inquiry. 

I  desired  the  jury  to  say  whether,  in  their  opinion,  the  prisoner 
knew  her  husband  to  be  alive  at  the  time  she  contracted  the 
second  marriage  ;  and,  if  not,  whether  she  had  had  the  means  of 
acquiring  the  knowledge,  directing  them,  even  if  they  thought  her 
ignorant  in  fact  of  her  husbands  being  alive,  still  to  find  her 
guilty  if  they  also  thought  that,  bv  the  exercise  of  reasonable 
diligence  in  making  inquiry,  she  might  have  informed  herself  and 
neglected  to  use  such  diligence. 

The  jury  said  they  had  no  evidence  of  her  knowledge,  but  were 
of  opinion  that  she  had  the  means  of  acquiring  knowledge  if  she 
had  chosen  to  make  use  of  them. 

I  directed  a  verdict  for  the  Crown,  but  bailed  the  prisoner  and 
respited  the  sentence. 

I  now  request  the  opinion  of  the  judges  on  the  propriety  of  the 
conviction. 

Patoer,  for  the  prisoner. — The  statute  9  Geo.  4,  c.  31,  s.  22, 
provides  that  nothing  therein  contained  shall  extend  to  any  person 
marrying  a  second  time,  '^  whose  husband  or  wife  shall  have  been 
continually  absent  from  such  person  for  the  space  of  seven  years 
then  last  past,  and  shall  not  have  been  known  by  such  person  to 
be  living  within  that  time ;"  and  this  conviction  cannot  be  sup- 
ported, because  the  prosecution  did  not  give  any  evidence 
that  the  prisoner  knew  her  first  husband  to  have  been  alive. 
In  R,  V.  Jones  (Car.  &  M.  614),  Cresswell,  J.,  after  reading 
the  words  of  the  section  said,  "  Here  it  appears  that  the  prisoner's 
wife  has  been  absent  sixteen  or  seventeen  years,  and  living  seven- 
teen or  eighteen  miles  from  the  prisoner,  which  is  much  further 
than  a  person  in  his  situation  would  go,  and  the  second  wife  has 
proved  that  she  never  knew  or  heard  of  a  former  wife.  There  is 
no  proof  that  the  prisoner  knew  that  his  first  wife  was  living,  and 
in  the  absence  of  that  proof,  I  think  he  comes  within  the  proviso." 
Besides  it  is  contrary  to  principle  to  require  the  prisoner  to  prove 
her  ignorance.  It  rests  with  the  prosecution  to  make  out  know- 
ledge, in  fact^  whenever  it  appears  that  there  has  been  a  continual 
absence  for  seven  years. 

Bramwhbll,  B. — Upon  whom  is  the  onus  of  proof?     If  the 
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Atute  had  said  that  it  should  Dot  extend  to  any  person  ^^  who 
kail  have  been  ignorant'^  that  the  first  husband  was  alive,  would 
ot  she  be  bound  to  give  some  evidence  ? 

Power. — It  is  submitted  that  she  would  not.  But  in  this  case 
lie  jury  were  told  to  find  her  guilty,  even  supposing  her  to  have 
een  ignorant,  if  she  had  the  means  of  knowledp:e.  The  statute 
owever  says  nothing  about  the  means  of  knowledge. 

Pollock,  C.  B. — I  do  not  see  how  the  question  can  depend 
pen  the  possession  of  means  of  knowledge,  even  if  the  onus  of 
roving  ignorance  is  on  the  prisoner ;  though  as  to  that  I  certainly 
Qtertain  ^eat  doubt  I  am  not  aware  of  any  case,  except  under 
MDe  of  the  statutes  relating  to  the  revenue,  in  which  upon  a 
riminal  charge  the  burthen  of  proving  a  negative  is  cast  upon  the 
risoner. 

WiLLES,  J.  —In  Mr.  Best's  book  on  the  Principles  of  the  Law  of 
lyidence,  which  is  one  of  the  ablest  on  the  subject,  the  rule  with 
sspect  to  proving  negatives  is  thus  limited.  ^'  But  when  the 
egative  ceases  to  be  a  simple  one — when  it  is  qualified  by  time, 
lace,  or  circumstance,  much  of  this  objection  is  removed,  and 
roof  of  a  negative  may  very  reaijonably  be  required,  when  the 
aalifying  circumstances  are  the  direct  matter  in  issue,  or  the 
ffirmative  is  either  probable  in  itself  or  supported  by  a  presump- 
ion,  or  peculiar  means  of  proof  are  in  the  hands  of  the  party 
sserting  the  negative:"  (Best,  p.  336.) 

Bbamwell,  B. — Would  the  jury  have  been  warranted  in  find- 
og  ignorance  in  fact,  in  this  case  ? 

P&wer. — They  ought  to  have  so  found,  there  being  no  evidence 
f  knowledge.     It  would  be  very  difficult  for  a  prisoner  to  prove 


negative. 


Bramwell,  B. — It  would  be  easy  enough  to  give  some  prima 
acie  evidence  of  it,  as  by  calling  witnesses  who,  having  the  same 
pportunity  of  knowledge  as  the  prisoner,  had  not  heard  of  it. 

Coleridge,  J. — It  seems  to  me,  certainly,  that  if  the  onus 
I  cast  upon  the  prisoner,  the  finding  of  the  jury  shows  that  she 
las  not  satisfied  it,  and  there  were  circumstances  in  the  case  to 
ead  to  a  strong  suspicion,  at  all  events,  that  she  knew. 

Power, — Under  tne  earlier  statute  (1  Jac.  1,  c.  11)  no  question 
rose  as  to  knowledge;  the  mere  fact  of  absence  beyond  the  seas  for 
even  years  being  deemed  a  sufficient  defence;  but  in  the  present 
ase,  the  circumstances  raising  a  suspicion  of  knowledge  were  not 
it  all  stronger  than  they  were  in  R,  v.  Jones,  in  which  an 
cquittal  was  directed. 

No  counsel  appeared  for  the  prosecution. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  conviction  is 
rrong.  The  jury  merely  find  thiit  they  had  no  evidence  of  her 
:nowledge,  the  effect  of  which  must  be  that  she  did  not  know ; 
»ut  they  were  of  opinion  that  she  had  the  means  of  acquiring 
:nowlcdge  if  she  had  chosen  to  make  use  of  them.  It  may  be  that 
he  means  of  knowledge  which  a  person  possesses  are  very  easy 
»r  very  difficult;  if  they  are  so  easy  that  the  information  may  be 
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Reg.        obtained  by  putting  a  question  to  any  one  on  a  market-day,  the 
Brioos.      possession  of  such  means  of  knowledge  might,  if  coupled  with 

other  circumstances,  such  as  that  which  is  found  here,  namely,  the 

]^^'        second  marriage  being  contracted  in  the  maiden  name,  warrant  a 
Bigamy—     finding  that  she  did  know,  and  upon  such  a  finding  the  conviction 
Absence  for    m\(rht  be  sustained.     But  in  the  absence  of  such  finding,  I  do  not 
^E^i^T^  think  that  we  can  supply  it  from  the  fact  that  she  had  the  means 
knowkdtj€,     of  acquiring  knowledge.      As  to  the   question  upon  whom   the 
burthen  of  proof  is  cast,  that  is  a  doubtful  matter,  and  one  upon 
which  I  do  not  wish  to  give  any  opinion  at  present.    And  I  there- 
fore merely  say  that  the  jury  having  found  that  they  had  no 
evidence  of  knowledge,  in  my  opinion  the  conviction  cannot  be 
uj)held. 

Coleridge,  J. — Concurring  in  the  conclusion  to  which  the 
court  has  come,  I  am  nevertheless  anxious  that  no  opinion  should 
now  be  expressed  upon  the  important  questions  raised  during  the 
argument.  With  respect  to  the  interpretation  to  be  put  upon  the 
finding  of  the  jury,  I  do  not  quite  agree  with  the  Lord  Chief  Baron. 
I  do  not  think  the  jury  meant  to  find  that  the  prisoner,  in  &ct, 
did  not  know.  They  say  that  they  had  no  evidence  that  she  did 
know,  but  they  also  find  that  she  had  the  means  of  knowledge; 
and  if  I  were  to  draw  anv  conclusion  from  that  verdict,  L  should 
rather  say  that  the  jury  considered  that  she  probably  did  know, 
though  the  evidence  was  not  quite  sufficient  to  warrant  them  in 
finding  that  fact.  On  the  simple  ground,  however,  that  the  finding 
is  imperfect,  I  concur  in  holding  the  conviction  wrong. 

WiLLES,  J. — The  case  does  not  find  that  she  had  the  know- 
ledge; and  I  think,  therefore,  that  the  conviction  must  be 
quashed. 

Bramwell,  B. — I  am  of  the  same  opinion  on  this  gronnd :  it 
may  be  that  the  jury  ought  to  have  been  directed  upon  this  evi- 
dence to  find,  and  ought  to  have  found,  that  the  prisoner  did  not 
know ;  that  in  fact  she  was  ignorant  of  the  existence  of  her  former 
husband.  But  upon  that  they  have  expressed  no  opinion.  All 
that  they  have  done  is  not  to  find  that  she  knew;  and  we 
cannot  say,  that  if  the  question  had  been  put  to  them  distinctly, 
they  would  not  have  gone  on  and  said  aflSrmatively  that  she 
did  not  know.  We  cannot,  therefore,  support  the  conviction. 
Watson,  B.,  concurred.  Conviction  quashed. 
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November  15,  1856. 

(Before  Pollock,  C.B.,  Erle  and  Willes,  JJ.,  Bbamwell 

and  Watson,  BB.) 

Reg.  v.  Bailet.  {a) 

Embezzlement  by  a  clerk  at  a  raihcay  station  belonging  to  several  com^ 
panies — Indictment  charging  him  as  the  servant  of  one  of  tlie  com' 
panieSj  and  also  as  servant  of  the  four — Evidence. 

A.  was  employed  as  a  delivery  clerk  at  a  railway  station  belonging  to 
four  different  companies^  and  maintained  out  of  a  joint  fund.  He 
W€U  appointed  and  liable  to  be  dismissed  by  a  managing  committee^ 
composed  of  directors  of  the  several  companies.  His  duty  was  to 
deliver  parcels  which  arrived  at  the  station  by  the  trains  of  the 
different  companies^  and  to  pay  over  the  money  which  he  received  to 
the  chief  clerk  of  the  parcels^  office^  by  whom  it  was  paid  over  to  the 
cashier^  who  kept  a  separate  account  for  each  company,  and  paid  over 
to  each  company  the  amount  received  for  parcels  carried  by  each.  The 
chief  [clerk  and  cashier  were  appointed  by  the  committee.  Loss  by 
negligence  or  embezzlement  of  a  station  servant  was  usually  made  good 
to  the  particular  company  out  of  the  general  station  funds. 

An  indictment  for  embezzlement  charged  him  in  different  counts  as  the 
8trv€tnt  of  the  one  company,  whose  money  he  had  embezzled;  in 
another  as  the  servant  of  the  four  companies;  in  a  third  as  the  servant 
of  the  committee;  and  in  a  fourth  as  the  servant  of  the  station 
manager  : 

Held,  that  at  all  events  he  was  rightly  charged  as  the  servant  of  the  four 
companies. 

THE  prisoner  was  tried  and  convicted  before  the  Recorder  at  the 
last  July  session  for  the  city  of  Chester,  on  a  charge  of  embez- 
zlement. The  first  count  of  the  indictment  charged  that  the  prisoner, 
on,  &c.,  being  then  employed  as  a  servant  of  the  Great  Western 
Railway  Company,  did  by  virtue  of  his  said  employment,  and 
while  he  was  so  employed,  receive  and  take  into  his  possession 
certain  money,  to  the  amount  of  2^.,  for  and  in  the  name  and  on 
the  account  of  the  said  Great  Western  Railway  Company,  his 
masters,  and   that  be   embezzled   the   same.     Another  count  in 

(a)  Reported  by  A  Bittleston,  Esq.,  Barrister-at-Law. 
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Keg.        respect  of  the  same  embezzlement  charged  the  prisoner  with  being 
Bailet.      *^®  servant  of  the  Great  Western  Railway  Company,  the  London 

and  North  Western  Railway  Company,  the  Chester  and  Holyhead 

1856.        Railway  Company,  and  the  Birkenhead,  Lancashire  and  Cheshire 

Embezzlemeni  Junction  Railway  Company,  and  as  having  received  the  money 

—Servant  at   for  and  in  the  name  ana  on  the  account  of  those  four  companies. 

rifiJficay  statum  ^  third  count  in  rcspcct  of  the  same  embezzlement  charged  him 

'1^^^  ^  with  being  the  servant  of  John  Williams,  and  seven  other  persons 
cumpanies.  named,  and  as  having  received  the  money  for  and  in  the  name  and 
on  the  account  of  those  eight  persons.  And  a  fourth  count  in 
respect  of  the  same  embezzlement,  charged  him  as  being  the 
servant  of  Robert  Lewis  Jones,  and  as  having  received  the  money 
for  and  in  the  name  and  on  the  account  of  the  said  Robert  Lewis 
Jones.  There  were  other  similar  sets  of  counts  in  respect  of  two 
other  subsequent  acts  of  embezzlement. 

It  appeared  from  the  evidence,  that  the  general  railway  station 
at  Chester  was  built  upon  land  in  part  belonging  to  each  of  the 
four  railway  companies,  whose  lines  of  railway,  at  the  time  when 
it  was  built,  ran  through  or  into  Chester,  namely,  the  London  and 
North  Western,  the  Shrewsbury  and  Chester  (since  amalgamated 
with  the  Great  Western),  the  Chester  and  Holyhead,  and  the 
Birkenhead,  Lancashire  and  Cheshire  Junction  Railway  Compa- 
nies ;  that  the  station  is  maintained  at  the  joint  cost  of  the  above- 
mentioned  companies  (except  that  the  Great  Western  is  now  in 
the  place  of  the  Shrewsbury  and  Chester)  out  of  a  fund  contri- 
buted by  them  in  certain  agreed  proportions,  and  that  it  is  under 
the  management  of  a  committee  of  eight  gentlemen,  directors  of 
these  four  companies,  being  the  persons  named  in  the  count  thirdly 
above  mentioned,  two  of  whom  are  appointed  by  each  company, 
and  who  arc  culled  '*  The  General  Station  Committee.**  This 
committee  appoints,  dismisses,  and  pays  out  of  the  fund  above 
mentioned  tlie  wages  of  the  officers,  clerks,  and  other  servants  who 
are  employed  at  tlie  station.  Amongst  these  are  the  ^*  delivery 
clerks,"  whose  duty  it  is  to  deliver  to  persons  in  the  city  of  Chester, 
and  its  neighbourhood,  parcels  which  arrive  at  the  station  by  the 
trains  of  any  of  the  four  companies  addressed  to  such  persons;  to 
receive  from  them  the  sums  charged  for  the  carriage  and  delivery 
of  such  parcels,  and  on  the  night  of  the  same  day  to  account  for 
and  pay  to  the  cliicf  clerk  in  tlie  parcel  office  the  total  of  the  snms 
so  received  by  them  during  the  day.  For  the  performance  of  this 
duty  each  of  the  delivery  clerks  has  given  to  him  each  morning 
a  delivery  book,  into  which,  before  the  parcels  are  handed  to  him 
for  delivery,  the  particulars  of  them  are  copied  in  the  parcel  office 
from  the  several  way-bills  of  the  trains  by  which  they  are  brought 
to  the  station.  The  chief  clerk  of  the  parcel  office  each  night 
gives  the  delivery  clerk  a  recei])t  in  his  delivery  book  for  the 
money  actually  paid  over  by  him  in  respect  of  the  day's  receipts; 
and  any  moneys  due  for  parcels  delivered  on  that  day,  which  the 
delivery  clerk  has  not  been  able  to  collect,  are  carried  forward  in 
his  delivery  book  as  a  balance  to  the  account  of  the  next  day 


Reo. 

r. 

Bailkt. 


cofnpames. 
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The  chief  clerk  of  the  parcel  office  on  the  same  day  pays  over  the 
money  so  received  by  him  to  the  "  cashier"  of  the  general  station 
committee  to  the  accounts  of  the  several  companies  to  whom  the 
same  respectively  belong.     The  cashier  keeps  a  separate  account        1856. 
for  each  company,  and  on  the  same  day  pays  the  money  over   „    — 7~ 
directly  to  the  company  to  which  it  belongs  or  to  its  bankers,    —slZaZZ\ 
The  cashier  and  chief  clerk  of  the  parcel  office  are  appointed,  paid  raiiwft/  station 
and  dismissed  by  the  general  station  committee  in  manner  herein-    btivn,fingto 
before  mentioned.  Jl^L 

On  the  morning  of  the  20 th  Feb.  1856,  two  parcels  came  from 
London  by  a  train  of  the  Great  Western  Railway  Company  to  the 
Chester  station,  addressed  to  Messrs.  Prichard  and  Roberts,  book- 
sellers, Chester,  on  which,  according  to  the  way-bill,  there  were  the 
sums  of  5«.  and  I*.  6</.  respectively  to  pay  for  the  carriage  of  them. 
These  parcels,  with  many  others,  on  that  morning  were  given  to 
the  prisoner  for  delivery,  the  particulars  thereof  having  been 
entered  from  the  way-bill  in  his  delivery  book,  in  the  manner 
above  described.  The  total  amount  "  to  pay  "  for  parcels  to  be 
delivered  by  the  prisoner  on  that  day  was  2/.  14^.  lid,  the  total 
amount  which  was  accounted  for  in  the  delivery  book,  and  paid 
over  by  him  in  respect  of  that  day's  delivery,  was  U.  12s.  7c/.,  the 
balance,  1/.  2*.  4cf.,  being  carried  forward  to  the  next  day.  The 
prisoner  received  from  Messrs.  Prichard  and  Roberts  the  sum  of 
5s,  and  1*.  6rf.  in  respect  of  their  said  parcels,  but  the  sums  which, 
at  the  time  of  such  accounting  and  payment,  appeared  on  the  &co 
of  the  delivery  book  as  having  been  charged  to  and  received  in 
respect  of  these  parcels  were  3*.  and  \s.  6^/.,  the  3s.  having  been 
written  by  the  prisoner  over  an  erasure  of  the  5s.,  and  the 
XL  125.  Id,  was  accordingly  less  by  2s.  than  the  actual  amount 
received  by  the  prisoner  on  that  day. 

Similar  evidence  was  given  with  respect  to  other  parcels  which 
also  came  by  trains  of  the  Great  Western  Railway  Company,  and 
were  delivered  by  the  prisoner  to  the  other  persons  in  Cliester  on 
two  subsequent  days.  The  chief  clerk  of  the  parcel  office  paid 
over  on  the  same  day  the  moneys  received  by  him  from  the 
prisoner  in  respect  of  these  parcels,  to  the  cashier  of  the  general 
station  committee ;  and  the  cashier  on  the  same  day  paid  the  same 
to  the  bankers  of  the  Great  Western  Railway  Company  to  the 
account  of  that  company.  Mr.  Robert  Lewis  Jones  is  the  general 
manager  at  the  Chester  station,  and  he  also  is  appointed  and  paid 
by  the  general  station  committee.  He  had  not  any  power  of 
appointing  or  dismissing  any  of  the  officers  or  servants  employed 
at  the  station.  Mr.  Jones  stated  in  his  evidence,  that  in  cases  of 
loss  by  the^negligence  or  embezzlement  of  a  station  servant,  the 
usage  bad  been  to  make  good  the  loss  to  the  particular  company 
by  whom  it  was  suffered  out  of  the  funds  of  the  general  station 
committee;  thus  losses  by  negligence  had  very  frequently  been 
made  good,  and  losses  by  embezzlement  on  three  or  four  occasions. 
The  fund  out  of  which  these  losses  are  made  good,  is  a  different 
fund  from  that  which  is  in  the  cashier's  hands  for  payment  over  to 


182  CRIMINAL  LAW  CASES. 

Rm«        the  several  companies,  or  their  bankers,  as  before  mentioned ;  it  is 
Bailkt       ^^  ^'^®  hands  of  Messrs.  Dixon  and  Wardell,  bankers  of  Chester, 

as  the  bankers  of  the  general  station  committee^  and  i»  drawn  cot 

1856.        by  cheques,  signed  by  the  general  manager. 
Embezzlement       Upon   this  State   of  facts  it   was  objected   by  the   prisoners 
—Servant  at  counscl  that  no  count  of  the  indictment  was  supported  by  the 
riiiwrty  station  evidence,  for  that  the  prisoner  was  not  the  servant  of  the  Great 
»«w*^     Western  Railway  Company,  or  of  the  four  companies^  or  of  Mr. 
eompames,     Joncs,  and  that,  if  he  was  the  servant  of  the  general  station  com- 
mittee,  he   did  not   receive  the  moneys   alleged   to   have   been 
embezzled   by  him,  for   or  on   account   or  in  the  name  of  that 
committee,  but  for  and  on  account  and  in  the  name  of  the  Great 
Western  Kail  way  Company  :  {Retj^.  v.  Townsendy  1  Den.  C.  C.167 ; 
Reg,  V.  Beaumont  J  1  Dearsley's  0.  C.  270,  were  cited.) 

The  Recorder  reserved  these  objections  for  the  decision  of  this 
court,  and  left  it  to  the  jury  to  say  whether  the  prisoner  had 
fraudulently  retained  for  his  own  use  the  sums  which  he  had 
received  over  and  above  those  which  he  had  accounted  for  and  paid 
over.  The  jury  found  the  prisoner  guilty  of  all  the  charges 
alleged  in  the  indictment,  and  thereupon  the  Recorder  respited  the 
sentence  and  admitted  him  to  bail  until  the  judgment  of  this  court 
should  have  been  given  upon  the  points  reserved.  The  qaestion 
respectfully  submitted  for  the  decision  of  this  court  therefore  is, 
whether  any  of  the  counts  of  the  indictment  was  supported  by  the 
evidence. 

No  counsel  appeared  for  the  prisoner. 
Parryy  Serjt.,  for  the  Crown,  was  stopped  by  the  court. 
Pollock,  C.  B. — We  think  that  the  prisoner  was,  at  all  events, 
the  servant  of  the  four  companies,  and  the  conviction  may  there* 
fore  be  sustained  on  that  count.(&) 

Erle  and  Willes,  J  J.,  and  Bramwell  and  Watson,  BB., 
concurred. 

Convictian  affirmed. 

(6)  The  Conrt  did  not  advert  to  the  other  allegation  in  that  coant,  that  tlie  prisooer 
received  the  money  for  and  on  account  of  the  four  companiea;  and  it  Memt  doDWal  wbetiicr 
the  evidence  would  sustain  that  allegation. 


CRIMmAL   LAW   CASES.  183 


COURT  OF  CRIMINAL  APPEAL. 
November  15,  1856. 

ieforc  Pollock,  C.B.,  Erlb  and  Willes,  JJ.,  Buamwell, 

and  Watson,  BB.) 

Reg.  v.  West,  {a) 

arceny — Country  bank-notes  in  course  of  transmission  from  one  branch 
batik  to  another — Description  of  notes  in  indictment  as  money, 

.  was  indicted  for  stealing  95/.  in  money.  The  evidence  was,  that  he 
stoie  certain  notes  of  a  country  bank  which  were  not  then  in  circu'- 
iation,  for  value,  but  which  had  been  paid  in  at  one  branch  of  the 
same  bank,  and  were  in  course  of  transmission  to  another  branch, 
where  they  had  been  originally  issued,  in  order  that  they  might  be 
there  reissued  or  otherwise  disposed  of 

feld,  that  A,  was  guilty  of  larceny  ;  and  that,  since  the  14  4*  15  Vict, 
c,  100,  *.  18,  the  offence  was  correctly  described  in  the  indictment, 

^REDBRICK  WEST  and  Elizabeth  West  were  charged  upon 
L  the  following  indictment,  the  said  Frederick  West  with 
;ealing  951.  in  money,  and  the  said  Elizabeth  West  with  receiving 
I  in  money,  part  of  the  said  95/.,  knowing  them  to  have  been 
olen. 

Isle  of  Ely,  1  The  jurors  for  our  sovereign  Lady  the  Queen 
to  wit.  /  upon  their  oath  present,  that  before  and  at  the 
me  of  the  committmg  of  the  offence  hereinafter  next  mentioned, 
rederick  West  was  clerk  to  one  Robert  Bell  and  others ;  and  that 
16  said  Frederick  West  whilst  he  was  such  clerk  to  the  said 
obert  Bell  and  others,  to  wit,  on  the  seventh  day  of  November, 
I  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty-five, 
;  Wisbeach,  in  the  Isle  of  Ely,  and  within  the  jurisdiction  of 
lis  court,  feloniously  did  steal,  take,  and  carry  away,  ninety-five 
>unds  in  money,  of  the  moneys,  goods,  and  chattels  of  the  said 
obert  Bell  ana  others,  his  said  masters  as  aforesaid,  against  the 
rm  of  the  statute  in  such  case  made  and  provided,  and  against 
e  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 
nd  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further 
esent  that  Elizabeth  West,  on  the  seventeenth  day  of  November  in 

(a)  Reported  by  A.  Bittleston,  Esq.,  Barrister-at-Lavr. 
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Rko.        the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty-five, 
wLr.        ^*  Manea,  in  the  Isle  of  Ely  aforesaid,  and  within  the  jurisdictioo 

aforesaid,  feloniously  did  receive  five  pounds  in  money  of  the 

1856         moneys,  goods,  and  chattels  of  the  said  Robert  Bell  and  others, 

/>,Ji^—     being  part  of  the  said  ninety-five  pounds  in  money  above  mcn- 

Bank  notes  not  tioned,  80  as  aforesaid  feloniously  stolen,  taken,  and  carried  away ; 

in  circulation,  g}ie^  the  Said  Elizabeth  West,  then  well  knowing  the  said  moneys, 

goods,  and  chattels  to  have  been  feloniously  stolen,  taken,  and 

carried  away  against  the  form  of  the  statute  in  such  case  made 

and  provided,  and  against  the  peace  of  our  Lady  the  Queen,  her 

crown  and  dignity. 

The  manager  of  the  National  Provincial  Bank  of  England,  at 
Boston,  enclosed,  in  an  envelope  addressed  to  the  manager  of  the 
same  bank  at  Wisbeach,  nineteen  51  notes  of  the  said  bank  issued 
at  Wisbeach,  which  had  been  paid  into  the  branch  bank  at  Boetoa 
The  bank  do  not  reissue  at  one  branch,  notes  originally  issued  at 
another  branch,  but  transmit  them  to  the  place  where  they  were 
originally  issued,  to  be  there  reissued  or  otherwise  disposed  of. 

The  envelope,  and  nineteen  notes  enclosed  therein,  were  put 
into  the  post-office  at  Boston. 

The  prisoner  Frederick  West  was  a  clerk  in  the  said  bank  at 
Wisbeach,  and  it  was  part  of  his  duty  to  receive  at  the  post-oflice 
at  Wisbeach  every  morning  all  letters  addressed  to  the  said  bank 
there. 

On  the  day  on  which  the  envelope  and  inclosure  should  have 
been  received  by  the  bank  at  Wisbeach,  Frederick  West  received 
the  letters  as  usual  at  the  post-office,  and  he  delivered  on  that  day 
several  letters  (through  a  servant)  to  the  manager  of  the  bank, 
amongst  which  was  a  letter  of  advice  from  Boston  of  the  trans- 
mission of  the  nineteen  notes,  but  the  envelope  with  its  inclosure 
were  not  delivered  with  the  other  letters  by  the  prisoner  Frederick 
West,  who  denied  all  knowledge  of  the  same. 

The  prisoner  Frederick  West  subsequently  paid  to  various  per- 
sons several  of  the  said  notes,  and  the  prisoner  Elizabeth  West  paid 
away  one  of  the  said  notes. 

The  jury  returned  a  verdict  against  the  prisoner,  Frederick  West, 
of  guilty  of  stealing  the  said  notes,  and  against  the  prisoner  Eliza- 
beth West,  of  guilty  of  receiving  one  of  the  said  notes  knowing  it 
to  be  stolen. 

It  was  objected  on  behalf  of  the  prisoner  Frederick  West  that 
he  could  not  be  convicted,  inasmuch  as  the  indictment  charged 
him  with  stealing  '^  money,"  and  although  the  statute  14  &  15 
Vict,  c  100,  s.  18,  enacts  "  that  in  every  indictment  in  which  it 
shall  be  necessary  to  make  an  averment  as  to  any  money  or  any 
note  of  the  Bank  of  England,  or  any  other  bank,  it  shall  be  suffi- 
cient to  describe  such  money  or  bank-notes  simply  as  money," 
yet,  as  the  notes  were  not  at  the  time  of  the  alleged  stealing  in 
circulation  for  value,  but  were  in  the  hands  of  the  bankers  them- 
selves, or  in  the  course  of  transmission  from  one  branch  of  the 
bank  to  another  branch  of  the  bank,  they  were  not  in  fact  bank- 
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notes  (that  is,  promissory  notes  to  pay),  and  not  being  bank-notes  ^*"** 
they  could  not  under  the  statute  be  designated  by  the  substituted  West. 
description  of  money.  

It  was  submitted,  on  behalf  of  the  prisoner  Elizabeth  West,  that        ]^' 
if  the  prisoner  Frederick  West  was  not  properly  convicted  of     Larceny-- 
stealing  the  notes,  the  count  against  her  for  receiving  one  of  such  Bank  notes  not 
notes  knowing  it  to  be  stolen  must  fail,  and  that  she  ought  not  to  ^  circulation. 
be  convicted. 

Judgment  on  the  convictions  against  both  prisoners  was  post- 
poned, and  they  were  both  remanded  to  prison  until  the  question 
shall  have  been  decided.  The  opinion  of  the  court  is  prayed 
whether  upon  this  verdict  judgment  ought  to  be  given  against 
both  or  either  of  the  prisoners. 

•/.  H.  Millsj  for  the  Crown,  referred  to  R.  v.  Ranson^  2  Leach, 
1090 ;  R.  &  K  232. 

Pollock,  C.  B. — We  all  think  that  the  conviction  is  good. 

Conviction  affirmed,  (a) 

(a)  la  RanatnCB  case  the  ptiaooerwas  charged  with  secreting  a  letter,  containing  a  promia- 
Bocy  note.  The  note  was  a  bank  note,  which  had  been  paid  to  the  holder,  and  had  not  been 
reiaaned;  and  the  judges  thooght  that  it  might  be  properly  described  as  a  promissory  note. 
Bot  in  the  more  recent  case  oiR.  t.  Vyse,  1  Moo.  €.  C.  2 1 8,  some  of  the  judges  doubted  whether 
bank-notes,  which  had  been  paid  in  London,  and  were  in  the  possession  of  a  partner  of  the 
firm,  who  waa  taking  them  into  the  country  to  be  reissued  when  they  were  stolen,  were 
▼alaaUe  secoritiei  within  the  meaning  of  the  stat.  7  &  8  Geo.  4,  c.  29,  s.  5.  In  that  case  the 
ooorictioo  was  sustained  upon  a  count,  charging  him  with  having  receiyed  certain  pieces  of 
aUmped  paper,  the  goods  and  chattels  oi  the  prosecutor. 
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COURT  OF  CRIMINAL  APPEAL. 

November  15,  1856. 

(Before  Pollock,  C.B.,  Erle,  and  Willes,  JJ.,  Bramwell 

and  Watson,  BB.) 

Reg.  v.  Green,  (a) 

IHea  of  autrefois  acquit  to  indictment  for  larceny^  the  former  acquittal 
having  taken  place  on  the  ground  thai  tlie  property  teas  laid  in  the 
UTong  person. 

Upon  the  trial  of  an  indictment  for  larceny  it  appeared  that  the  good» 
were  stolen  from  a  stall  in  a  market  at  a  time  when  the  owner  ^  the 
stall  had  left  it  temporarily  in  charge  of  his  son^  a  boy  of  fourteen 
years  old,  who  lived  with  his  father  and  worked  for  him.  The  property 
was  laid  in  the  son,  and  on  that  account  an  acquittal  wcu  directed^ 
and  another  billy  laying  the  property  in  the  father,  found  by  the  grand 
jury  : 

Held,  that  a  plea  of  autrefois  acquit  to  that  second  indictment  could  not 
be  sustained, 

THIS  prisoner  was  indicted  at  the  October  Sessions  for  the 
borough  of  Burj  St.  Edmunds  for  stealing  two  pairs  of 
women's  boots,  the  property  of  Rowland  Britton.  Rowland  Brit- 
ton  was  the  son  of  John  Britton,  to  whom  the  boots  belonged, 
both  of  whom  were  examined  as  witnesses  before  the  grand  jury. 

The  mistake  in  the  ownersliip  being  discovered  before  the  grand 
jury  were  discharged,  an  acquittal  was  taken  on  this  indictment, 
and  a  fresh  bill  sent  up  describing  the  boots  as  the  property  of 
John  Britton.  The  grand  jury  having  found  their  bill,  the 
prisoner  pleaded  the  following  plea  of  autrefois  acquit: — 

"  Borough  of  Bury  St.  Edmunds,  20th  October,  185«. — Regim 
V.  Susannah  Green, — And  the  said  Susannah  Green,  in  her  own 
proper  person,  comcth  into  court  here,  and  having  heard  the  said 
indictment  read,  saith  that  our  said  lady  the  Queen  ought  not 
further  to  prosecute  the  said  indictment  against  the  said  Susannah 
Green,  because  she  saith  that  heretofore^  to  wit,  at  the  general 
quarter  sessions  of  the  peace  holden  at  Bury  St  Edmund's^  in 

(jti)  Reported  bj  A.  BrrrLKSToV)  Esq.,  BarrUtcr-aULaw. 
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and  for  the  Borough  of  Bury  St.  Edmund's^  she,  the  said  Susannah        Rrg- 
Green,  was  lawfully  acquitted  of  the  said  offence  charged  in  the      qrekh 

said  indictment ;  and  this  the  said  Susannah  Green  is  ready  to         

verify.     Wherefore  she  prays  judgment,  and  that,  by  the  court        1856. 
here,  she  may  be  dismissed  and  discharged  from  the  said  premises     /^^i^^Z— 
in  the  said  indictment  specified.     And  as  to  the  felony  and  larceny  AntrefoUacquU 
of  which  the  said  Susannah  Green  now  stands  indicted,  she,  the  —MitdMcnp- 
said  Susannah  Green,  saitb,  that  she  is  not  guilty  thereof,  and  of^^^P^^'^^y' 
this  the  said  Susannah  Green  puts  herself  upon  the  country. 

"David  Power." 

Rowland  Britton  was  then  called  and  examined  by  the  counsel 
for  the  prisoner.  He  said  he  had  made  no  charge  of  stealing  any 
goods  of  his  own.  That  the  boots  stolen  were  the  property  of 
his  father.  That  up  to  one  o'clock  of  the  dav  in  question  he  had 
worked  at  the  shop ;  that  he  then  succeeded  his  father  in  charge 
of  the  stall  from  whence  the  goods  were  stolen,  while  he  was  so 
in  charge,  his  father  returning  home.  That  he  was  fourteen  years 
of  age ;  lived  with  his  father ;  worked  for  him,  assisted  him  in 
his  business,  and  obeyed  his  orders.  That  his  father  supported 
him,  but  paid  him  no  wages. 

On  this  evidence,  it  was  contended  by  the  prisoner's  counsel : 
first,  that  Rowland  Britton  was  a  bailee  of  the  goods ;  that  they 
had  been  correctly  described,  therefore,  in  the  first  indictment,  as 
his  property.  That  the  prisoner  had  therefore  been  in  jeopardy 
on  the  first  indictment,  and  was  entitled  to  be  acquitted.  Secondly, 
that  if  the  goods  were  not  correctly  described  as  Rowland  Brit- 
ton's,  that  the  indictment  was  amendable  under  14  &  15  Vict. 
c  100,  and  that  the  prisoner  ought  not  therefore  to  be  placed  a 
second  time  upon  her  trial  for  what  was  in  fact  but  one  oft'ence. 

The  Recorder  held,  that  Britton  was  not,  under  the  circum- 
stances, a  bailee,  and  that  whether  the  indictment  was  amendable 
or  not  (he  thought  not,  as  there  appeared  by  the  names  indorsed 
on  the  back  of  the  indictment  to  be  a  Rowland  Britton  as  well  as 
a  John  Britton,  and  that  the  grand  jury  had  found  the  goods  to 
belong  to  the  former),  no  amendment  having  been  made,  the 
prisoner  could  not  ever  have  been  convicted  on  the  first  indict- 
ment upon  the  evidence  produced  on  the  second,  and  that  she  had 
not  therefore  been  in  jeopardy. 

The  jury,  however,  under  his  advice,  found  a  special  verdict, 
that  the  goods  in  question  were  the  property  of  John  Britton,  and 
were  the  same  as  those  described  in  the  first  indictment  as  the 
property  of  Rowland  Britton,  and  that  there  was  but  one  and  the 
same  act  of  larceny. 

He  thereupon  directed  a  verdict  upon  this  plea  to  be  entered 
for  the  Crown.  The  prisoner  then  pleaded  over  not  guilty,  was 
convicted  and  sentenced  to  nine  months  imprisonment  and  hard 

labour. 

Power  for  the  prisoner. — The  prisoner  was  in  jeopardy  of  a 
conviction  upon  the  first  indictment,  and  was  therefore  entitled  to 
plead  autrefois  acquit     The  property  was  well  laid  in  the  son,  for 
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^^^'        he  had  charge  of  the  stall,  and  was  a  bailee  of  the  goods,  which 
Green.       were  entrusted  to  him  for  safe  keeping :  {R,  v.  Taylor y  1  Leach, 

356 ;  jR.  V.  Statham,  ib.)     The  case  of  JR.  v.  Ashley^  I  Car.  &  K. 

]^^        198,   is   distinguishable.      At  all   events,   if   the   property  was 
Larceny--     wrongly   laid,   the  indictment   might  and   ought   to   have   been 
id tt/re/(/Mac^i^  amended  under  14  &  15  Vict.  c.  100,  sect.  1. 
— i/M€fe«:rt>-       jg-Q  counsel  was  instructed  for  the  prosecution. 

of  property,      Pqllock,  C.  B. — We  all  think  the  conviction  right  and  the 
plea  not  proved. 

Erle,  J. — I  am  clearly  of  opinion  that  th6  goods  remained  all 
the  time  in  the  father's  possession,  and  could  not  be  properly 
described  as  the  goods  of  the  son.  I  also  think  that,  with  refer- 
ence to  the  plea,  we  must  look  to  the  acquittal  which  took  place 
upon  the  indictment  in  its  actual  state,  and  not  in  the  state  to 
which  the  judge  might  have  amended  it.  He  was  not  bound  to 
amend,  and  the  prisoner  was  therefore  acquitted  upon  an  indict* 
ment  upon  which  she  was  never  in  peril  of  a  conviction. 

WiLLES,  J.,  and  Bramwell  and  Watson,  BB.,  concurred. 

Conviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

November  22,  1856. 

(Before  Pollock,  C.B.,  Coleridge  and  Willes,  JJ., 

JBramwell  and  Watson,  BB.) 

Reg.  v.  Spencer,  (a) 

7    Witt.    4^1  Vict    c.  89,  s.  10 — Setting  fire  to  stack  of  grain — 

Flax, 

Flax  with  the  seed  in  it  is  grain  within  the  meaning  of  slat,  7  IVUL 
4  4-  1   Vict,  c,  89,  *.  10. 

THE  following  case  was  reserved  by  Bramwell,  B.  : — 
The  prisoners  were  indicted  and  convicted  before  me  at  the 
last  assizes  for  the  county  of  York,  on  an  indictment  founded  on 
the  7  Will.  4  &  1  Vict.  c.  89,  s.  10,  which  charged  them  with 
unlawfully  and  maliciously  setting  fire  to  a  stack  of  grain. 

The  stack  in  question  was  of  the  flax  plant,  with  the  seed  or 
grain  in  it. 

The  jury  found  that  the  flax  seed  is  a  grain. 

Entertaining  doubts  whether  the  stack  was  a  stack  of  grain 
within  the  act  of  Parliament,  I  reserved  the  question  for  the 
consideration  of  the  Court  of  Criminal  Appeal.  The  prisoners 
were  not  sentenced. 

No  counsel  appeared. 

Pollock,  C.  B. — The  conviction  must  be  affirmed. 

Conviction  affirmed. 

(a)  Reported  by  A.  Bittleston,  Esq.,  Barrister-at-Law. 
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COURT  OF  CRIMINAL  APPEAL. 

November  22,  1856. 

(Before  Pollock,  C.B.,  Coleridge  and  Willes,  JJ., 
Bramwell  and  Watson,  BB.) 

Reg.  v.  Wilson,  {a) 

Administering  poison  with  intent  to  procure  (ibortion — Causing  to  he 

taken. 

If  A,  procures  poison  and  delivers  it  to  B.,  both  intending  thai  B.  should 
take  it  for  the  purpose  of  procuring  abortion,  and  B,  afterwards  takes 
it  with  that  intent  in  the  absence  of  A, : 

Held  that  A.  may  be  convicted  under  the  statute  1  Vict,  c.  85,  t,  6,  of 
causing  it  to  be  taken, 

THE  following  case  was  stated  by  Coleridge,  J. : — 
The  prisoner,  Harriet  Wilson,  was  tried  before  me  at  the 
Hertford  Spring  Assizes,  upon  an  indictment  framed  on  the  Ist 
Vict.  c.  85,  8.  6,  for  unlawfully  administering  to  "  and  causing  to 
be  taken  "  by  one  Emma  Cheney  certain  poison  (in  the  2nd  count 
stated  to  be  a  certain  poisonous  thing),  with  intent  to  procure  her 
miscarriage. 

It  was  proved  that  Emma  Cheney,  being  and  believing  herself 
to  be  pregnant,  applied  to  the  prisoner  to  get  her  something  to 
procure  miscarriage.    The  prisoner  asked  her  for  2«.,  and  promised 
she  would.  She  accordingly  purchased  some  preparation  of  mercury, 
which  she  gave  to  her,  directing   her  to  take  one-half  of  the 
quantity  in  gin.      Emma  Cheney  accordingly,  some  little  time 
after,  and  not  in  the  prisoner's  presence,  procured  the  gin  and 
took  the  dose,  which,  in  a  few  days,  produced  miscarriage,  and 
made  her  so  ill  as  to  bring  her  life  into  danger.     The  jury  found 
these  facts,  and  that  the  mercury  was  both  given  to  Emma  Cheney 
by  the  prisoner  and  taken  by  her  with  intent  to  procure  the  mis- 
carriage.     I  directed  a  verdict  of  guilty  on   this   finding,  but, 
doubting  whether  the  charge  of  "  administering  "  or  *^  causing  to  be 
taken"  was  proved  on  this  evidence,  I  suspended  the  sentence  and 
bailed  the  prisoner;  and  I  now  desire  the  opinion  of  the  judges  on 
this  question. 

(a)  Reported  hj  A.  Bittleston,  Esq ,  BarrUter-at-Law. 
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This  case  was  originally  argued,  on  May    3rd,    before  Jer-        Rko. 
VIS,  C.  J.,  Coleridge,    Wightman,    Cresswell,    JJ.,    and     ..,  ^' 

^j.  T>  Wilson. 

Martin,  B.  

No  counsel  appeared  for  the  prisoner.  1856. 

CarringtoTij  for  the  prosecution.  —  This  indictment  is  framed  . ,  "^"TL.- 
upon  1  Vict.  c.  85,  s.  6,  which  provides,  "  that  whosoever,  with  ^^on,  ^^ 
intent  to  procure  the  miscarriage  of  any  woman,  shall  unlawfully 
administer  to  her,  or  cause  to  be  taken  by  her,  any  poison  or  other 
noxious  thing,  &c.,  shall  be  guilty  of  felony ;"  and  the  prisoner 
committed  that  offence  by  delivering  the  drug  to  the  woman  with 
instructions  how  she  should  take  it,  and  intending  that  she  should 
take  it,  and  that  it  should  produce  miscarriage. 

Coleridge,  J. — The  prisoner  was  not  present  when  it  was 
taken,  and,  though  she  gave  it  to  the  woman,  the  latter  was  at 
full  liberty  to  take  it  or  not,  as  she  pleased.  The  difficulty  is  that 
this  statute  does  not  make  the  taking  by  the  woman  an  offence ; 
and  the  prisoner  therefore  is  not  an  accessory  before  the  fact,  and 
can  only  be  convicted  if  she  administered  or  caused  to  be  taken. 

Carrington, —  Vavx^s  case.  4  Rep.  44^,  is  in  point.  There  the 
prisoner  had  persuaded  another  to  take  poison,  and,  though  he  was 
not  present  when  it  was  taken,  and  the  man  who  took  it  did  not 
know  that  it  was  poison,  he  was  convicted  of  murder  as  a 
principal.* 

Jervis,  C.  J. — Is  there  any  offence  if  the  woman  know  what 
she  is  taking  and  consents. 

Carrington  — The  statute  seems  to  assume  the  consent  of  the 
woman ;  and  is  directed  against  those  who  assist  her  in  accom- 
plishing the  object  of  both. 

Jervis,  C.  J- — Probably  that  is  so;  for  the  section  includes 
the  use  of  instruments  as  well  as  the  administration  of  poison,  and 
the  former  could  not  be  without  consent. 

Carrington. — A  person,  who  supplies  another  with  poison  for 
the  purpose  of  his  taking  it,  may  be  said  to  administer  it ;  or,  at 
all  events,  he  causes  it  to  be  taken.  B.  v.  Cadmani{b)  1  Moo.  C.  C. 
114;  R.  V.  Harley,  4  Car.  &  P.  369. 

Cresswell,  J.,  referred  to  R.  v.  Williams^  1  Den.  39. 

Cur.  adv.  vult. 

In  consequence  of  the  death  of  the  late  Chief  Justice  of  the 
Common  Pleas,  the  case  was  ordered  to  be  re-argued. 

Carrington  now  appeared  for  the  prosecution. 

Pollock,  C.  B. — We  need  not  trouble  you.  We  are  all  of 
opinion  that  there  was,  in  this  case,  a  causing  to  be  taken,  and  the 
conviction  therefore  is  right. 

Conviction  affirmed. 

In  R.  y.  Cadman,  it  appeared  that  the  defendant  gave  the  prosecutrix  a  cake,  containing 
yonn-.f  and  that  she  pnt  it  into  her  mouth,  and  spat  it  out  again.  It  was  held  that  the  mere 
ddivery  by  the  defendant  to  the  prosecutrix  was  not  sufficient  to  constitute  an  administering. 
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COURT  OF  CRIMINAL  APPEAL. 

November  22,    1856. 

(Before  Pollock,  C.B.,  Wig  htm  an,  Williams,  and  Willes, 

JJ.,  and  Watson,  B.) 

Reg.  v.  Mainwabing.  (a) 

Bigamy — Marriage  in  Wesleyan  chapel — Proof  of  vaUdi^, 

Upon  a  trial  for  bigamy^  it  was  proved  by  a  wOhess  who  was  present  that 
the  first  marriage  tooh  place  in  a  Wesleyan  chapel  in  the  presence  ef 
the  registrar  of  the  district;  and  an  examined  copy  of  the  entry  tn  the 
register  book  of  marriages^  kept  at  the  office  of  the  superintendent 
registrar  of  the  district,  was  also  produced  and  proved,  A  document 
purporting  to  be  a  certificate  by  the  superintendent  registrar  of  the 
fact  that  the  chapel  had  been  duly  registered,  was  also  produced  by  a 
witness  who  stated  that  he  saw  the  register  booh,  and  thcU  it  was 
correctly  extracted. 

Held,  by  Pollock,  C,  B,,  that  the  certificate  so  proved  was  adndssStile 
evidence  of  the  fact  of  registration,  as  being  an  examined  copy  o/*  an 
entry  in  the  register;  and  by  the  rest  of  the  court,  that  even  if  that 
certificate  was  inadmissible,  there  was  evidence  of  a  valid  marriage, 
as  the  court  must  presume,  from  the  facts  proved,  that  the  chapd  tpot 
duly  registered, 

THE  following  case  was  reserved  by  Wightman,  J.  : 
The  prisoner  was  tried  before  mc  at  the  last  Staffordshire 
Assizes  for  bigamy ;  he  having,  as  it  was  alleged,  on  the  23rd  of 
July,  1848,  married  one  Eliza  Goodman,  in  a  Wesleyan  chapel 
duly  licensed  for  marriages,  and  afterwards,  and  in  her  lifetime, 
married  one  Elizabeth  Outley  on  the  25th  of  December,  1855. 

To  prove  the  first  marriage  a  witness  was  called,  who  stated 
that  he  was  present  at  the  marriage  of  the  prisoner  with  Eliza 
Goodman,  at  the  Wesleyan  chapel  at  Dunstable,  on  the  23rd  of 
July,  1848,  and  signed  the  register  as  a  witness,  and  that  they 
lived  together  as  man  and  wife  for  two  or  three  years. 

A  witness  was  then  called,  who  proved  that  a  certificate,  of 
which  a  copy  is  annexed,  marked  A.,  was  examined  by  him,  with 
the  register  book  kept  at  the  office  of  the  superintending  registrar, 
at  the  union  workhouse  at  Luton,  Dunstable,  being  within  the 
district  of  Luton,  and  that  it  was  correct,  and  that  it  was  signed 
by  the  superintending  registrar  of  the  district. 

The  same  witness  stated,  that  he  examined  another  certificate^ 
which  he  received  from  the  superintending  registrar  (a  copy  of 
which,  marked  B.,  is  also  annexed),  with  the  register  book  at  hia 

(o)  Rcpoiiwi  by  A.  Bittlkston,  Esq ,  Barrister-at-Law. 
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office,  and  that  it  is  correctly  extracted,  and  tliat  it  was  signed  by  Rbo. 
the  superintending  registrar  of  the  district,  from  whom  he  received  ^  ^'^^ 
it  in  his  presence.  

The  same  witness  also  produced  another  document  (a  copy  of       1856. 
which,  marked  C,  is  also  annexed),  which  he  received  from  the     ^.       __ 
superintending  registrar,  and  which  he  signed  in  his  presence,  and    Evidewe  of 
which  he  said  he  examined  with  the  register  at  his  office,  and    marriage  m 
found  that  it  was  correctly  extracted.  dts§enimg 

The  reception  of  these  documents  in  evidence  was  objected  to 
by  the  prisoner's  counsel,  on  the  ground  that  certificates  were  not 
admissible  at  all  to  show  a  marriage  in  a  Wesleyan  chapel,  or 
that  it  was  a  place  in  which  marriages  could  be  legally  solemnized, 
or  that,  if  admissible,  they  must  be  authenticated  by  the  official 
seal  of  the  registrar,  and  not  under  hand  only ;  and  the  following 
statutes  were  referred  to :— 6  &  7  Will.  4,  c.  85 ;  6  &  7  Will.  4, 
c.  86;  7  Will.  4  &  1  Vict  c.  22;  3  &  4  Vict  c.  92;  8  &  9  Vict 
c.  113 ;  9  &  10  Vict  c.  119;  14  &  15  Vict  c  99. 

As  the  case,  as  it  appeared  at  the  trial,  was  one  of  great  aggra- 
vation, and  the  objection  was  to  the  mode  of  proof  involving 
points  of  considerable  nicety  and  importance,  as  regarded  the 
sufficiency  of  documentary  evidence  of  marriages  in  licensed  Dis- 
senting chapels,  I  admitted  the  documents,  and  allowed  the  case 
to  proceed,  upon  the  assumption  that  there  was  evidence  of  the 
legality  of  the  prior  marriage ;  and  the  prisoner  was  found  guilty. 

The  question  is,  whether  the  before-mentioned  documents, 
marked  respectivelv  A.,  B.,  and  C,  or  any  of  them,  were  receivable 
in  evidence,  and  if  any  of  them  were,  whether  such  document  or 
documents  so  admissible,  with  the  evidence  of  the  witness  present 
at  the  alleged  marriage  at  Dunstable,  as  before  stated,  afforded 
evidence  of  the  prior  marriage  sufficient  to  sustain  the  conviction. 

(A.) 

Book  No.  1,  Page  85.  CERTIFICATE  OF  MARRIAGE. 

3.    Marriage  solemnized  in  the  Weelejan  Chapel,  Danstable,  in  the  District  of  Laton,  in  the  Counties  of 

Bedford  and  Hertford. 


When 
Married. 

Name 

and 

Surname. 

A^. 

Condition. 

Rank 

or 

Profession. 

Residence 
at  the 
time  of 

Marriage. 

Father's  Name 

and 

Snmamei 

Ranker 

Profei^on 

of 

Father. 

Twenty- 
third  Jolr, 
1M& 

Henry      Han- 
warini^ 

Qlxa  Goodman 

sa  years.. 
Si  years'.. 

Bachelor.. 
Spinster .. 

Painter  .. 

nonstable 
nonstable 

Henry      Man- 
waring. 

Joseph    Good- 
man. 

rSmter. 
Gsrpenter. 

Married  in  the  Wesleyan  Chapel  according  to  the  rites  and  ceremonies  of  the  Wesleyan  Methodists. 

Marriage  f  Henry  Manwaring. 
solemniied  > 

3  Eliza  Goodman. 


een  ns 


In     the^  Thomas  Wallis. 

presence  > 

of  ns      3  William  Bonn. 


roL  VII. 


By  me,  Wright  Shovelton, 

Wilibm  Alfred  Soatham, 

Registrar. 

I  certify  the  above  to  be  a  correct  copy,  Thos.  Erskine  Austin,  Registrar* 

Luton,  March  7th,  1856,  T.  E.  A. 

O 
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Reg.  (B.)  .    . 

^'  The  nndereigned,  Thomas  Erskine  Austin,  Superintendent  Begfttnff  of  the  I>k*J;J  «■ 

Mainwarino.    Lnton,  in  ihe  counties  of  Bedford  and  Hertford,  do  hereby  certify,  That  the  Wedeyan  Oupel 

situate  at  Dunstable,  in  the  county  of  Bedford,  was  duly  registered  for  the  adkmniMtieo  rf 

1856.  marriagijs  therein,  pursuant  to  the  Act  6  &  7  Will.  4,  c  85,  on  the  28th  day  rf  Newmbw, 

in  the  year  1845. 

Given  under  my  hand  this  29th  day  of  March,  185fi, 

Thos.  Erskine  Aoftm,  Superintendeni  Bipstiar. 


Bigamy — 
Evidence  of 
fnarriage  in 

dixsenting 
chnpeL 


(C.) 
Henry  Mantrriring  and  Eliza  Goodman  were  married,  after  noUce  at  ths^Board  ef 
of  the  Luton  Union,  without  licence. 

Thoe.'  Erskine  Anstin, 
Laton,'26  Mareh,'.I85& 

G.  Browne^  for  the  prisouer. — If  any  one  of  the  documents  was 
inadmissible,  the  conviction  should  be  quashed ;  because  it  is  im- 
possible to  say  to  what  extent  the  jury  may  have  been  influenced 
by  the  inadmissible  document. 

WiGiiT^iAN,  J.  —  No;  the  question  is,  whether  there  was 
sufficient  legal  evidence  to  warrant  the  conclusion  that  the  first 
marriage  was  valid. 

G.  Broicne. — Then,  first,  document  A.  was  inadmissible.    It  was 
not  stamped  with  the  seal  of  the  register  ofiSce,  as  required  by 
8.  38  of  6  &  7  Will.  4,  c.  86,  and  is  therefore  not  rendered  admis- 
sible by  that  section.     Nor  is  it  admissible  under  the  stat.  8  &  9 
Vict.  c.  113,  8.  1,  or  14  &  15  Vict.  c.  99,  s.  14  ;  for  the  former  act 
only  gets  rid  of  the  necessity  of  proving  the  seal  or  the  official 
character  of  the  person  signing  the  document,  if  upon  the  face  of 
it  it  purports  to  be  properly  sealed  and  signed;  and  the  latter 
applies   only  to  documents  with   respect  to  which  **  no  statute 
exists  which  renders  their  contents  provable  by  means  of  a  copy.* 
The  statutes  of  6  &  7  Will.  4,  cc.  85  and  86,  are  very  explicit  io 
the  instructions  which  they  give.     By  s.  23  of  c.  85,  the  registrar 
is  required  to  register  every  marriage  solemnized  in  his  presence 
in  a  marriajTCi  register  book  to  be  furnished  to  him  for  that  pur- 
pose from  time  to  time  by  the  registrar-general,  according  to  the 
form  provided  by  c.  86 ;  and  then  s.  38  of  c.  86,  provides  for  the 
admission  of  sealed  and  certified  copies  of  entries,  but  expressly 
enacts  '^  tliat  no  certified  copy  purporting  to  be  given  in  the  said 
office  shall  be  of  any  force  or  effect  which  is  not  sealed  or  stamped 
as  aforesaid." 

WiGiiTMAX,  J. — But  the  document  A.  was  an  examined  copy, 
and  the  certificate  therefore  was  not  required. 

Williams,  J. — If  by  these  statutes,  a  marriage  in  a  Dissentii^ 
chapel  is  put  on  the  same  footing  as  a  marriage  in  the  Church  oi 
England,  then  the  evidence  of  any  person  who  was  present  when 
the  ceremony  took  place  is  sufficient,  i^b) 

Pollock,  C.  B. —  The  document  can  do  no  harm,  if  there  is 
evidence  enough  without  it. 

G.  Broicne, — That  is  another  point  in  the  case^  vir,,  that,  cfoi 
if  admiifsible,  it  proves  no  more  than  the  witness  proved,  vix.  the 
fact  that  a  ceremony  took  place.     It  docs  not  tend  in  any  degree  to 

(b)  So?  j.ect.  35  of  G  &  7  Will.  4,  c.  85. 
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show  that  the  chapel  in  which  it  took  place  was  properly  registered        Rko. 
for  the  solemnization  of  marriages.  MAnrwAnnio 

WiOHTMAN,  J.  —  There  was  the  fact  that  the  registrar  was        

present  at  the  marriage^  and  that  should  be  added  to  the  c^se.  (c) 

G.  Browne. — That  fact  does  not  dispense  with  the  necessity  of 
proving  that  all  things  were  done  to  render  this  a  yalid  marriage. 
And  there  was  no  proof  that  the  books  were  in  the  proper  custody. 
Document  A.  was  examined  at  the  office  of  the  superintendent 
registrar,  though  he  certifies  as  registrar  only;  and  until  the 
registry  books  are  filled,  the  registrar,  and  not  the  superintendent 
registrar,  ought  to  have  the  custody  of  them :  (6  &  7  Will.  4,  c.  86, 
8.  32.)  Secondly,  document  B.,  which  was  given  in  evidence  to 
prove  that  the  chapel  was  duly  registered,  was  also  inadmissible. 
It  is  a  certificate  of  the  fact,  not  a  certified  copy  of  any  entry  in 
any  book ;  and  there  is  no  statute  which  renders  it  the  duty  of  the 
euperintendent  registrar  to  make  any  such  entry  or  issue  any  such 
certificate.  The  mode  of  obtaining  registration  is  by  delivering  to 
the  superintendent  registrar  a  certificate  signed  in  duplicate  by 
twenty  householders,  that  the  building  has  been  used  for  a  year  as 
their  usual  place  of  religious  worship,  and  that  they  desire  it  to  be 
registered  for  the  solemnization  of  marriages ;  which  certificates 
are  forwarded  to  the  registrar-general,  who  is  thereupon  required  to 
'^  register  such  building  accordingly  in  a  book  to  be  kept  for  that 
purpose  at  the  general  register  office "  in  London.  The  date  of 
the  registry  is  indorsed  on  the  two  certificates  by  the  registrar- 
general,  who  keeps  one  with  the  records  of  his  office  and  returns 
the  other  to  the  superintendent  registrar  to  be  kept  in  his  office. 
The  superintendent  registrar  is  also  required  to  "  enter  the  date 
of  the  registry  of  such  building  in  a  book  to  be  furnished  to  him 
for  that  purpose  by  the  registrar-general :"  (6  &  7  Will.  4,  c.  85, 
a.  18.)  All,  therefore,  that  should  appear  in  the  superintendent's 
book  is  the  date  of  registry.  The  registration  itself  is  in  the  book 
of  the  registrar-general  in  London,  and  the  proper  evidence  of  it 
is  a  duly  sealed  and  certified  extract  of  the  entry  in  that  book, 
which  might  easily  have  been  procured. 

WiGHTMAN,  J. — It  would  havc  been  a  felony  to  solemnize  a 
marriage  in  this  building,  if  it  had  not  been  duly  registered ;  and 
everything  was  done  which  would  have  been  done  if  this  were  a 
registered  building. 

6r.  Browne. — Still  the  conviction  of  a  prisoner  ought  not  to 
depend  upon  presumptions,  especially  as  to  a  matter  which  is 
easily  capable  of  legal  proof. 

WiLLES,  J. — But  are  we  not  equally  bound  not  to  presume 
guilt  in  the  person  solemnizing  the  marriage  ?  The  general  rule 
in  such  a  matter  would  be  omnia  prcesumuntur  rife  esse  acta  ;  and 
the  only  reason  for  not  applying  it  is  that  the  guilt  of  a  prisoner 
is  not  to  be  presumed ;  but  it  seems  to  me  that  the  presumption 
of  the  prisoner's  innocence  is  not  stronger  than  that  of  the  inno- 
cence of  the  person  solemnizing  the  marriage. 
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Reo.  G.  Browne. — R.  v.  Bowen  (2  Car.  &  EL  227),  is  an  authority 

in  favour  of  the  prisoner.     In  that  case  the  marriage  haying  been 

solemnized  in  a  chapel,  Piatt,  B.  held  it  necessary  to  show  either 

1856.        that  the  chapel  was  one  in  which  banns  had  been  usaally  pub- 

bHZ  —     '*^^®^  before  26  Geo.  3,  c.  33,  or  that  the  chapel  was  built  and 

Emd^  of  consecrated  after  that  act,  and  before  6  Geo.  4,  c  92 ;  and  that 

inarriage  in    proof  tliat  marriages  had  been  solemnized  there  for  the  last  twenty 

^dM^*lf     years  was  not  sufficient  for  that  purpose.     In  the  present  owe 

there  was  not  even  evidence  of  a  general  practice  of  solemniaog 

marriages  in  this  chapel. 

WiGHTMAN,  J. — I  think  there  was  some  evidence  of  one  other 
marriage  being  solemnized  there. 

G.  Browne. — No  presumption  could  be  founded  upon  a  nn^le 
instance,  even  if^  contrary  to  R.  v.  Bowen^  a  general  practioe 
would  be  sufficient. 

>yiLLiAMs,  J. — I  can  recollect  attempts  being  made  to  prove 
extracts  of  marriage  registers  in  Wales,  where  the  ceremony  had 
taken  place  in  unauthorized  chapels,  and  the  evidence  was  re- 
jected ;  but  then  it  was  assumed  that  the  marriages  were  illegal 

Browne. — In  Catherwood  v.  Caslrni  (13  M.  &  W.  261),  the  mere 
belief  of  the  parties  that  they  were  celebrating  a  lawful  and  formal 
marriage  was  considered  insufficient  in  an  action  of  crim.  con. 

WiLLES,  J.— That  turned  upon  R.  v.  MUU$  (^10  CI.  &  F. 
534),  which  I  never  should  consider  a  binding  authority. 

Browne. — At  all  events  it  would  be  against  both  prindple  and 
authority  to  call  upon  the  prisoner  to  prove  a  negative :  (2  Taylor 
on  Evidence,  1059.) 

WiGHTMAX,  J. — But  the  question  is  whether  there  is  not 
prima  facie  evidence  of  its  having  been  once  registered. 

Browne. — Lastly,  as  to  document  C,  there  is  no  authority  £br 
making  or  certifying  any  such  entry. 

J\rMaho7i  for  the  prosecution. — It  was  quite  enough  to  prove  tfce 
marriage,  in  fact,  the  presence  of  the  registrar,  and  certificate  As 
Upon  that  evidence  there  was  a  good  primd  facie  case ;  and  the 
burthen  of  showing  that  the  building  was  not  duly  registered  was 
thrown  upon  the  prisoner.  Section  38  of  statute  6  &  7  WilL  4, 
c.  85,  imposes  the  penalties  of  peijury  upon  any  one  signing  anv 
false  certificate  required  by  that  act;  and  section  39  makes  it 
felony  to  solemnize  marriages  in  an  unregistered  chapel.  Section 
35  also  provides,  that  every  marriage  solemnized  under  that  act 
should  be  good  and  cognizable^  in  like  manner  as  marri^es  before 
the  passing  of  that  act,  according  to  the  rites  of  the  Church  of 
England.  In  truth,  if  the  argument  on  the  other  side  were 
correct,  in  order  to  prove  a  marriage  in  a  Church  of  England 
chapel  licensed  under  that  act,  it  would  be  necessary  to  procure 
a  copy  of  the  register  in  London;  for  by  section  34  aU  such 
chnpels  are  to  be  registered  in  the  office  in  London.  The  doco- 
n)cnt  A.  was  not  tendered  as  a  certified  copy  under  section  38  of 
c.  86 ;  but  was  offered  in  evidence  as  an  examined  copy  of  the 
register  of  marriages,  which  is  a  public  official  record,  required  hj 
the  statute  to  be  kept ;  and  the  insertion  in  which  of  any  false  entiy 
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is  made  felony  by  section  43.  The  presumption,  therefore,  that 
lill  has  been  rightly  done  applies  most  strongly  in  tliis  case. 
Then,  as  to  document  B.,  though  it  is  worded  as  a  certificate  of  a 
fact,  it  is  clear  from  the  evidence  of  the  witness  that  it  is  in 
substance  a  correct  extract  from  the  register  of  buildings  in  which 
Biarriages  may  be  lawfully  performed. 

Pollock,  C.  B. — I  must  say  that  1  cannot  see  what  more 
evidence  can  be  required  than  was  given  here.  Where  is  the 
proof  to  be^n  ?  Must  the  certificate  of  the  twenty  householders 
be  produced?     Suppose  the  registrar  himself  had  been  called  and 

f reduced  the  book,  and  stated  that  the  building  was  registered, 
suppose  it  would  not  have  been  said  that  that  was  insufficient. 
Then,  instead  of  that,  we  have  a  witness  who  examined  the  book 
in  the  register  office,  and  says  that  the  certificate  is  correctly 
extracted.  Surely  the  correct  extract  is  not  made  worse  because 
it  18  also  certified  by  the  registrar. 

M'Makon. — In  R.  v.  Hawes  (1  Den.  C.  C  270),  it  was  held, 
according  to  the  marginal  note,  that  ^^on  an  indictment  for 
bigamy,  where  the  first  marriage  was  solemnized  under  the  pro- 
visions of  6  &  7  Will  4,  c.  85,  the  certificate  authorized  by  that 
act,  and  by  section  38  of  6  &  7  Will.  4,  c.  86,  coupled  with  the 
identity  of  the  parties,  was  sufficient  prima  facie  evidence  of  such 
marriage ;"  ana  when  the  facts  of  that  case  are  looked  at,  the 
decision  of  the  court  appears  even  more  strongly  to  uphold  this 
conviction.  To  prove  marriages  in  a  church,  it  was  now  necessary 
to  give  evidence  of  licence  or  publication  of  banns  (/?.  v.  Allison^ 
Russ.  &  Ry.  109;  R,  v.  James^  ib.  17);  and  the  same  principle 
applies  to  marriages  in  chapels  since  the  passing  of  those  statutes. 
The  marriage  in  fact,  and  the  presence  of  the  registrar  are  suf- 
ficient to  raise  the  presumption  that  the  marriage  was  valid  until 
the  contrary  be  shown.     (He  was  stopped  by  the  court.) 

G.  Brcwncy  in  reply. — There  is  no  evidence  whatever  that  the 
chapel  was  registered,  except  document  B. ;  and  that  is  not  a 
copy  of  anything.  It  certainly  cannot  be  a  copy  or  extract  of  the 
roister  itself,  because  that  is  in  London  and  not  at  Luton. 

Williams,  J. — Suppose  a  witness  had  said  "I  went  to  the 
registrar,  and  he  turned  to  a  book  and  said  it  was  registered,  and 
I  know  he  spoke  the  truth,  because  I  saw  the  entry." 

G.  Broume. — That  would  not  have  been  evidence.  The  entry 
could  only  be  proved  l^y  a  copy  purporting  to  be  a  certified  copy 
on  the  face  of  it:  (14  &  15  Vict.  c.  99,  s.  14.) 

WiLLES,  J. — There  is  a  passage  in  Best  on  Evidence,  563, 
note  (i),  which  favours  your  argument.  Speaking  of  a  distinction 
between  public  and  private  documents,  as  to  the  nature  of  the 
secondary  evidence  which  may  be  given  of  their  contents,  he  says, 
"  At  first  sight  this  may  appear  at  variance  with  the  maxim  that 
there  are  no  degrees  in  secondary  evidence,  but  it  does  not  fall 
within  its  principle,  e.  ^.,  a  party  wants  to  prove  the  contents  of  a 
private  document  in  the  possession  of  his  adversary,  who  refuses  to 
^oduce  it,  and  for  this  purpose  Cidls  a  witness,  who  oilers  to  state 
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Reo.        its  contents  from  memory.     How  unjust  would  it  be  if  the  oppo- 
»      ^'  site  party  could  exclude  this  evidence,  by  showing  that  a  copy  of 

'  the  document  was  in  existence,  and  perhans  even  made  the  day 

1856.        before  the  trial,  with  the  view  of  enabling  him  to  raise  the  objeo- 

^.  tion.    But  this  reasoning  cannot  apply  in  the  case  of  a  public  doca- 

Evidmce  of   mcut  which  IS  kept  in  a  known  place  where  every  one  may  inq)ect 

marriage  in    and  obtain  a  copy." 

^'dS^^  (7.  Browne  referred  also  to  I  Taylor  on  Evidence,  157. 

^^^^  Pollock,  C.  B. — Considering  the  case  to  be  amended  by  inser- 

tion of  the  statement  that  the  registrar  was  present  at  the  marriage, 
the  only  other  matter  to  be  considered  is,  whether  the  place  in 
which  the  marriage  was  solemnized  was  one  where  it  might  legally 
take  place.  To  prove  that,  document  B.  was  produced  on  the 
part  of  the  prosecution.  That  is  a  certificate  under  the  hand  of 
the  superintendent  registrar,  perhaps  not  in  the  most  correct  form; 
for,  on  the  face  of  it,  it  is  open  to  the  objection  taken  by  Mr. 
Browne  that  it  does  not  purport  to  be  a  certified  copy  or  extract, 
but  to  be  a  certificate  of  the  fact  that  the  chapel  was  roistered. 
Now,  I  will  not  say  whether  that  is  a  good  or  a  bad  objection  to 
the  certificate  as  such ;  it  is  unnecessary  to  decide  that,  because  a 
witness  was  called  who  stated  that  it  was  delivered  to  him  by  the 
superintendent  registrar,  that  he  examined  it  with  the  book  at  the 
registrar's  office,  and  that  it  is  correctly  extracted ;  which,  as  it 
seems  to  me,  can  mean  nothing  else  than  this,  that  he  found  in 
that  book  the  words :  '^  the  Wesleyan  chapel,  situate  at  Don- 
stable,  in  the  county  of  Bedford,  was  duly  registered  for  the 
solemnization  of  marriages  therein,  pursuant  to  the  act  6  &  7 
Will.  4,  c  85,  on  the  28th  day  of  November,  1845."  The  docu- 
ment, therefore,  appears  to  me  to  be  an  examined  extract  from  the 
registrar's  book ;  and  it,  consequently,  proves  the  chapel  to  have 
been  duly  registered. 

WiGHTMAN,  J. — I  confess  that  I  entertained  some  doubt  at  the 
trial  as  to  the  admissibility  of  the  document  marked  B«,  and  I 
still  have  considerable  doubt  about  it ;  but,  independently  of  that 
document,  I  think  that  there  was  prima  facie  evidence  of  the  place 
having  been  duly  registered.  The  presence  of  the  registrar  at  the 
marriage,  the  manner  in  which  the  ceremony  was  dealt  with,  the 
entry  of  the  marriage  in  the  registrar's  book,  and  the  production 
of  the  extract  from  that  book  seemed  to  me  at  the  time  to  be  dr- 
cumstauces  which  afforded,  and  I  now  think  that  they  do  afford, 
primd  facie  evidence  that  this  chapel  was  a  duly  registered  place, 
more  particularly  as,  if  it  were  not,  all  the  parties  who  took  part 
in  the  proceeding  would  be  criminally  liable  for  doing  sa  At  the 
same  time  I  cannot  help  saying  that  it  is  very  unfortunate  that 
there  should  be  so  much  difficulty  in  discovering  a  ready  mode  of 
proving  marriages  contracted  in  Dissenting  chapels. 

Williams,  J. — I  have  seen  no  reason  to  withdraw  irom  the 
position  which  I  presented  to  the  learned  counsel  for  the  prisoner 
at  an  early  stage  of  the  argument.  This  marriage  took  place  in  a 
chapel  under  such  circumstances  that  the  person  who  was  preseat 
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and  professed  to  act  as  registrar  was  authorized  to  do  so,  if  the        ^*^^' 
chapel  was  duly  registered ;  but  if  the  chapel  was  not  registered,  maimwareco, 

it  would   have  been  illegal  for  him  so  to  act ;  and,  it  seems  to 

me  that  we  must  presume  that  his  conduct  was  legal;  and,  '856. 
that,  in  such  a  case,  no  more  evidence  is  necessary  to  prove 
the  validity  of  the  marriage  than  is  required  when  parties  come  to 
the  parish  church  and  are  married  there.  It  is  unnecessary  to 
give  an  opinion  as  to  the  admissibility  of  document  B. ;  but  I 
must  protest,  for  myself,  against  the  soundness  of  the  notion  that, 
in  any  proceeding,  when  the  production  of  the  original  document 
may  be  dispensed  with,  the  parties  are  tied  down  to  any  particular 
mode  of  secondary  proof. 

WiLLES,  J. — rhere  seems  to  be  some  question  whether  the 
rule  that  there  are  no  degrees  in  secondary  evidence  applies  to 
the  case  of  public  documents.  In  Mortimer  v.  M'Callan  (6  M.  & 
W.  67),  Lord  Abinger,  referring  to  previous  decisions,  with 
respect  particularly  to  the  books  of  the  Bank  of  England,  lays  it 
down  as  established  law,  that  they,  **  being  of  great  concernment 
to  the  whole  of  the  national  creditors,  the  removal  of  them  would 
be  so  inconvenient  that  copies  of  them  might  be  received  in 
evidence ;"  and  Baron  Alderson  uses  similar  language.  It  seems 
that  a  notion  certainly  has  existed  that,  as  to  public  documents 
not  removable,  they  ought  to  be  proved  by  a  copy ;  but  it  is  unne- 
cessary now  to  consider  whether  any  such  distinction  exists.  In 
this  case  I  apprehend  that  document  B.  is  a  copy,  and  an  examined 
copy;  and  it  is  a  mistake  to  treat  the  provision  of  14  &  15  Vict^ 
c.  99,  as  more  than  cumulative.  Further,  I  think,  upon  the  other 
facta  proved,  the  performance  of  the  ceremony  in  the  presence  of 
the  proper  public  officer,  and  the  registration  of  the  marriage, 
there  is  evidence  (even  by  way  of  admission  on  his  part)  of  a  legal 
marriage,  {d) 

Watson,  B. — I  am  of  the  same  opinion,  I  do  not  found  my 
judgment  on  document  B.,  though  I  have  a  strong  opinion  that  it 
was  well  proved ;  but  I  found  it  on  this — that  a  witness  having 
proved  that  the  marriage  took  place  before  a  public  officer  ap- 
pointed for  the  purpose,  and  that  it  was  duly  entered  in  the 
register,  we  are  bound  to  presume  that  everything  was  rightly 
done,  and  that,  consequently,  without  document  B.  there  was 
abundant  evidence  of  a  legal  marriage  in  a  legally  authorized 
place.  Conviction  affirmed,  {e) 

(d)  In  the  case  of  Heniy  Wood,  tried  for  bigamy  at  Lincoln  during  the  winter  assize,  1856, 
where  the  first  marriage  took  place  in  a  Roman  Catholic  chapel,  Willes,  J.  referred  to  R.  v. 
Mamwarmgj  as  a  decision,  that  no  further  evidence  was  now  requured  to  prove  a  marriage  in  a 
dMMOting  diapel  than  in  a  parish  chorch. 

(e)  In  Campbeilr,  CarU^y  in  the  Privy  Ckmncil  (28  L.  T.109),  Dr.  Loshington  in  deliver- 
ing the  judgment  of  the  court,  said :  ^  The  objection  raised  by  the  counsel  for  the  appellant  is, 
that  the  marriage  did,  in  point  of  fact,  take  place  at  the  registrar's  office,  but  that  it  ought  to 
hsfe  been  alleged  in  the  pleadings  and  proved  in  evidence,  that  it  took  place  in  the  presence  of 
two  witneaise,  and  with  open  doors,  which  it  is  contended  neither  the  pleadings  nor  evidence 
diow  to  have  been  the  case.  We  must,  in  the  first  instance,  presume  that  when  a  marriage 
has  been  celebrated  in  the  presence  of  the  registrar  and  deputy-registrar,  unless  the  contrary 
•ppean,  tbe  requisites  of  the  statutea  hare  been  complied  with,  and  we  mutit  see  whtrther 
there  b  any  eridence  to  rebut  that  presumption  of  law.*^ 


200  CH1M15AL  LAW  CASKS. 


COURT  OF  CRIMINAL  APPEAL. 

November  15,  1856. 

(Before  Pollock,  C.  B.,  Erle  and  Willes,  JJ.,  Bbakwsll 

and  Watson,  BB.) 

Reg,  v.  Moss,  (a) 

Cheating  at  cards— Stat.  8  §•  9  Vict.  c.  109— /brm  of  indictments- 
Averment  of  property. 

In  an  indictment  under  8  4"  9  Vict.  c.  109,  s.  l<,for  cheating  ai  cards^  it 

is  not  necessary  to  allege  tohose  money  is  toon : 
Qucere,   whether  under   that  statute  it  is  necessary^  to  conttiiuie  the 

offence^  that  any  money  should  be  actually  obtained. 

AT  the  Quarter  Sessions  for  the  county  of  Berks,  held  on  the 
30th  of  June  last,  William  Moss  was  indicted  under  the  7th 
section  of  the  act  of  the  8  &  9  Vict  c  109,  which  section  is  as 
follows: — 

"  And  be  it  enacted  that  every  person  who  shall  by  any  fraud 
or  unlawful  device,  ill-practice  in  playing  at  or  with  cards,  dice, 
tables  or  other  games,  or  in  bearing  a  part  in  the  stakes,  wagers 
or  adventures,  or  in  the  betting  on  the  sides  or  hands  of  them  that 
do  play,  or  in  wagering  on  the  event  of  any  game,  sport,  pastime, 
or  exercise,  win  from  any  other  person  to  himself  or  any  other  or 
others  any  sum  of  money  or  valuable  thing,  shall  be  deemed  guilty 
of  obtaining  such  money  or  valuable  thing  from  such  other  person 
by  a  false  pretence,  with  intent  to  cheat  or  defraud  such  person 
of  the  same,  and  being  convicted  thereof,  shall  be  punished  ac- 
cordingly." 

The  indictment  was  in  the  words  following,  that  is  to  say — 
*'  Berks,  to  wit. — The  jurors  for  our  Lady  the  Queen,  upon 
their  oath  present,  that  William  Moss,  on  the  9th  day  of  June,  in 
the  year  of  our  Lord  1856,  by  fraud,  unlawful  device  and  ill- 
practice  in  playinsf  at  and  with  cards,  unlawfully  did  win  from  one 
Henry  Fitzgerald  Bernard  to  a  certain  person,  whose  name  is  to 
the  jurors  unknown,  a  certain  sum  of  money,  with  intent  to  cheat 
him,  the  said  Henry  Fitzgerald  Bernard,  to  the  evil  example  of 
all  others  in  the  like  case  offending,  against  the  form  of  the  statute 

(a)  Reported  bj  A.  Bittlkktok,  Esq.,  BaiTi8t«r-«t-Law. 
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in  that  case  made  and  provided,  and  against  the  peace  of  our  Ladj       ^^^' 
the  Queen,  her  crown  and  dignity."  ^j^ 

The  jury,  upon  the  trial  of  the  above  indictment,  returned  a       

Terdict  of  guilty  against  the  defendant,  whereupon  Mr.  Metcalfej        ^®5^- 
counsel  for  the  defendant,  moved  the  court  in  arrest  of  judgment,  cardcheating 
that  the  said  indictment  was  bad  for  not  alleging  that  the  money  —indictment. 
won  by  the  said  William  Moss  was  the  money  of  the  said  Henry 
Fitzgerald  Bernard;  and  he  cited  the  case  of  Sill  v.  77ie  Queen 
(1  EIL  &  Bl.  553.)     The  Court  of  Quarter  Sessions  overruled  the 
said  objection,  but  reserved  the  point  on  the  validity  of  the  said 
indictment  for  the  consideration  of  this  honourable  court,  and  gave 
judgment  that   the  defendant  be  imprisoned  and  kept   to   hard 
labour  for  six  calendar  months,  but  they  respited  the  execution  of 
the  said  judgment  until  this  court  shall  have  decided  upon  the 
validity  of  the  said  indictment ;  and  they  discharged  the  defendant 
upon  recognizances  of  bail  conditioned  to  appear  and  render  him- 
self in  execution  if  this  honourable  court  shall  be  of  opinion  that 
the  above  judgment  be  affirmed. 

The  question  submitted  for  the  opinion  of  the  court  is,  whether 
the  judgment  upon  the  said  conviction  shall  be  arrested  by  reason 
of  the  alleged  defect  in  the  said  indictment. 

Metcalfe  for  the  prisoner. — There  is  no  distinction  between  an 
indictment  under  the  8  &  9  Vict.  c.  109,  s.  7,  and  an  ordinary 
indictment  for  false  pretences,  so  far  as  the  point  in  question  is 
concerned ;  and  all  the  cases  show  that  an  indictment  for  false 
pretences  is  bad  unless  it  avers  whose  property  was  obtained :  {Sill 
V.  The  Queeriy  1  Ell.  &  Bl.  553;  R.  v.  Norton,  8  Car.  &  P.  196; 
B.  V.  Martiny  8  Ad.  &  Ell.  481  ;  R.  v.  Marsh,  1  Den.  C.  C.  505.) 
The  same  rule  has  been  applied  even  to  indictments  for  conspiracy, 
where  the  conspiring  is  the  gist  of  the  offence  :  {R.  v.  Parker,  3 
Q.  B.  292.) 

Bkamwell,  B. — But  the  offence  under  the  statute  8  &  9  Vict- 
c  109,  s.  7,  is  not  the  actual  obtaining  of  any  specific  money  or 
chattel,  but  the  "  winning  "  of  money,  that  is  of  the  right  to  have 
money ;  that  is,  an  abstraction,  not  a  thing  in  nature,  with  regard 
to  which  you  may  say  whose  property  it  is. 

£kl£,  J. — According  to  my  recollection  no  money  was  actually 
obtained  in  the  card-cheating  cases  at  Brighton. 

Metcalfe, — Since  Lord  Campbell's  Act  the  obtaining  of  specific 
coin  need  not  be  alleged  in  any  indictment,  but  the  property  must 
be  stated.  No  precedent  can  be  found  of  an  indictment  without 
such  an  averment,  and  unless  such  an  averment  is  required,  the 
prisoner  might  be  greatly  embarrassed  in  making  out  a  plea  of 
autrefois  acquit  or  convict,  if  he  should  be  charged  a  second  time 
with  the  same  offence.  Another  reason  assigned  for  the  rule  is, 
that  without  the  averment  the  indictment  does  not  show  that  it 
was  not  the  prisoner's  own  money  that  was  obtained. 

WiLUES,  J. — That  could  hardly  be  so,  consistently  with  the 
other  averments  in  this  indictment. 

Metcalfe. — At  all  events  the  question  is  settled  by  authority  with 
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Bbo.        respect  to  an  indictment  for  false  pretences,  and  this  statute  pro- 
Moss,       vides  that  a  person  offending  against  it  shall  be  deemed  guiltj  of 

obtaining  by  false  pretences. 

]^'  Pollock,  C.  B. — The  indictment  is  sufficient,  and  the  convic- 

Card  cheating  ^^^^  right.  The  cascs  citcd  apply  to  indictments  for  obtaining 
—indictmenL  money  by  false  pretences ;  but  not  to  an  indictment  under  tliis 
statute.  We  need  not  now  decide  whether  "  win  "  means,  as  it 
does  in  some  mining  districts,  actually  obtain ;  for  this  indictment 
IS  framed  upon  the  very  words  of  the  statute,  and  cannot  lead  to 
any  ambiguity  as  to  the  precise  offence  charged. 

Erle,  J. — I  concur  in  the  observations  of  the  Lord  Chief 
Baron ;  and  I  also  think  that  it  was  a  very  salutary  statute  (A) 
which  enacted  that  an  indictment  framed  in  the  very  words  of 
the  act  creating  the  offence  should  be  sufficient  after  verdict.  I 
am  aware  that  there  are  some  cases  in  which  that  has  been  held 
not  applicable;  and  I  should  feel  myself  bound  by  them  if  they 
were  in  point  on  the  present  occasion.  But  it  seems  to  me  that 
they  are  not,  and  as  this  indictment  does  follow  the  words  of  the 
statute,  I  hold  it  to  be  sufficient. 

WiLLES,  J.,  and  Bramw^ell  and  Watson,  BB.,  concurred. 

Conviction  affirmed. 

(b)  7  Geo.  4,  c  64,  8.  21.  In  Mr.  Greaves's  edition  of  Lord  Campbeirs  Acts  (p.  Ill),  ifc 
is  mentioned  that  the  bill  for  further  improving  the  administration  of  criminal  justice 
(14  &  15  Vict.  c.  100)  "  originally  contained  a  clause  making  every  indictment  good,  which 
charged  an  offence  in  the  words  of  the  statute  ;  but  this  clause  was  struck  out  in  the  House  of 
Lords,  on  the  ground  that  it  would  make  it  unnecessary  to  set  out  any  of  the  pretences  in  an 
indictment  for  false  pretences;  but,"  adds  Mr.  Greaves:  "it  is  by  no  means  easy  to  see  any 
good  ground  for  holding  an  indictment  good  after  verdict,  which  was  insufficient  before  verdict.'* 
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COURT  OF  CRIMINAL  APPEAL. 
November  15,  1856. 

(Before  Pollock,  C.  B.,  Erle  and  Willes,  JJ.^  Beam  well 

and  Watson,  BB.) 

Reg.  v.  Li8TER.(a) 

Embezzlement — Non-accounting, 

On  the  trial  of  an  indictment  for  embezzlement^  it  was  proved  that 
the  prisoner's  duty  was  to  enter  the  money  he  received  from  his  master's 
customers  in  various  books^  and  pay  the  amount  into  a  banker's.  It 
was  also  his  duty  to  enter  the  various  accounts  from  these  books  into 
the  ledger  at  his  convenience.  He  received  a  sum  of  money  from  a 
customer  and  omitted  to  enter  it  in  any  of  the  books  except  the  ledger  ; 
in  that  book,  however,  it  was  entered  to  the  customer's  credit.  Instead 
of  paying  the  money  into  the  banker's  he  appropriated  it  to  his  oum 
use. 

Held,  that  the  entry  in  the  ledger  was  not  suoh  an  accounting  as  would 
prevent  him  being  guilty  of  the  crime  of  embezzlement, 

^PHE  following  case  was  reserved  by  Mr.  Russell  Gurney  from 
JL      the  Central  Criminal  Court : — 

At  a  General  Sessions  of  Gaol  Delivery,  holden  for  the  jurisdiction 
of  the  Central  Criminal  Court  on  the  18th  day  of  August,  1856, 
Charles  Lister  was  tried  and  found  guilty  before  roe,  upon  an 
indictment  for  embezzling  and  stealing  the  sum  of  10/.,  received 
by  him  by  virtue  of  his  employment  on  account  of  George  William 
Petter  and  another,  his  masters. 

The  prisoner  was  employed  by  the  prosecutors  to  attend  to  the 
business  of  their  journal,  called  the  County  Paper ^  and  to  receive 
remittances  in  money  from  their  customers  in  connection  there- 
with. When  the  prisoner  received  these  remittances,  it  was  his 
duty  to  enter  them  to  the  credit  of  the  customers  in  a  day  or  cash 
book.  Before  the  next  time  of  sending  cash  to  the  banker's,  it 
was  the  prisoner's  duty  to  make  an  extract  from  this  cash  or  day 

(a)  Reported  bj  B.  C.  BofiiKSON,  Esq.,  Bwristor-at-Law. 
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Bko.        book  of  all  remittances  received  by  hini  as  before  mentioned,  and 
LisT^B.      which  had  not  then  been  before  paid  to  such  banker's,  and  to  take 

it  to  the  general  cashier  of  the  prosecutors,  in  order  that  it  micjht 

1856.        be  compared  with  the  book  from  which  it  purported  to  be  an 
EnS^ement  extract,  SO  that   thereby  the   amounts  of  remittances  contained 
— Non-account'  therein  might  be  checked  and  ascertained  to  be  correct.     It  then 
»^-         became  the  prisoner's  further  duty  to  enter  the  whole  amount  of 
money  contained  in  such  extract  on  the  credit  side  of  a  banker's 
deposit  account,  and  to  pay  such  amount  to  the  credit  of  the  pro- 
secutors with  their  bankers.     The  prisoner  afterwards  posted  the 
amounts  of  money  remitted  by  customers  into  a  ledger,  which 
contained  the  accounts  of  the  different  customers.     This  was  done 
by  the  prisoner  at  his  own  convenience.     As  the  prisoner  was 
entrusted  from  time  to  time  to  furnish  receipts  to  the  customers 
from  whom    he    received   remittances,  he  was    supplied  with  a 
receipt-book  for  that  purpose  containing  counterparts,  on  each  of 
which  it  was  his  duty  to  enter  the  amount  for  which  the  corre- 
sponding receipt  had  been  given. 

On  the  7th  of  June  the  money,  the  subject  of  this  indictment, 
was  remitted  by  a  customer  from  the  country.  It  was  received 
by  the  prisoner  by  virtue  of  his  employment  on  the  8th  of  June, 
and  on  the  9th  of  June  he  sent  the  customer  a  receipt  for  tlie 
amount  in  the  usual  course. 

This  sum  the  prisoner  never  entered  in  the  cash  or  day  book, 
and  although  he  ought,  in  the  regular  course  of  his  employment, 
to  have  included  it  in  an  amount  which  he  paid  to  the  credit  of 
the  prosecutors  with  their  bankers  on  the  9th  of  June  following, 
he  omitted  to  do  so  (nor  was  it  entered  in  any  subsequent 
account.)  It  was,  however,  entered  by  the  prisoner  to  the  credit 
of  the  customer  in  the  prosecutors'  ledger. 

The  money  was  applied  by  the  prisoner  to  his  own  use. 

The  jury,  with  my  full  concurrence,  found  the  prisoner  guilty, 
subject  to  the  following  questions,  viz.,  whether  the  entry  made 
in  the  ledger  exempts  the  prisoner  from  the  operation  of  the 
statute  7  &  8  Geo.  4,  c.  29,  s.  47.  And  it  is  under  these  circum- 
stances that  the  opinion  of  the  Court  for  the  consideration  of 
Crown  Cases  is  requested,  in  order  that  such  conviction  may  be 
subjected  to  the  order  of  such  court. 

Judgment  has  been  postponed  on  the  prisoner,  and  he  remains 
in  gaol  till  the  determination  of  this  case. 

Russell  Gurnet. 

Metcalfe  (for  the  prisoner)  contended  that  the  entry  in  the  ledger 
was  a  sufficient  accounting;  it  was  an  acknowledgment  by  the 
prisoner  that  he  had  received  the  amount  in  question ;  it  was 
made  in  his  masters'  book,  to  which  the  establishment  liad  ready 
access,  and  if  there  was  any  evidence  of  an  accounting  in  one  book, 
it  was  no  answer  to  that,  to  say  there  ought  to  have  been  entries 
in  others.  He  charged  himself  with  tlie  receipt  of  the  money 
within  the  case  of  R.  v.  Hodgson^  3  C.  &  P.  422. 

Pollock,  C.  B.— But,  not  with  the  intention  of  giving  his 
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master  any  information  on  the  subject.     On  the  contrary,  it  was        Reo. 
done  for  the  purpose  of  concealment.    Since,  if  the  customer  asked      Lig^ 

for  his  account,  and  the  payment  did  not  appear  to  his  credit  in        ' 

the  ledger,  detection  must  have  immediately  followed-  1856. 

Metcalfe^  submitted  that,  at  all  events,  it  was  a  question  for   En^bi^meid 
the  jury,  whether  the  prisoner  had  accounted  or  not,  and,  from  the  —Nonacoowu- 
statement  of  the  case,  that  point  seemed  not  to  have  been  sub-         *^' 
mitted  to  them. 

Robinson  (for  the  prosecution)  was  not  called  upon. 

Pollock,  C.  B. — We  are  all  of  opinion  that  there  is  nothing 
in  the  objection,  and  the  conviction  must  be  affirmed. 

The  rest  of  the  judges  concurred. 

Conviction  (iffirmed. 

Robinson  (for  the  prosecution.) 

Metcalfe  (for  the  prisoner.) 
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EXCHEQUER  CHAMBER. 

January  27,  1857. 

(Before  Martin,  B.,  and  Willes,  J.) 

Reg.  v.  Pierce  and  Others,  (a) 

Property  of  a  felon. 

Circumstances  under  which  the  Court  will  make  an  order  for  restoration 
of  the  property  stolen. 

The  practice  of  the  Treasury  is  not  to  retain  the  property  of  a  felon 
when  any  persons  make  out  a  good  case  for  its  resti)ration.  Sometimes 
it  is  restored  to  the  felon  himself  for  good  conduct^  and  sometimes  to 
his  wife.  The  Treasury  always  endeavours  to  act  according  to 
the  equity  of  each  case. 

THE  prisoners  had  been  convicted  of  stealing  bullion  from  the 
South  Eastern  Railway  Company.  Property  to  a  large 
amount  had  been  found  in  their  possession.  The  supposed  produce 
of  the  robbery  had  been  converted  into  securities.  An  approver 
who  had  given  evidence  against  them,  and  who  was  then  under 
sentence  for  another  felony,  had  deposited  with  one  of  the  prisoners 
a  large  sum  of  money  to  be  used  for  the  maintenance  of  a  woman 
with  whom  he  had  cohabited  and  her  child,  but  which  the  prisoner 
had  diverted  to  his  own  use,  and  was  part  of  the  property  found  in 
his  possession. 

Bodkin  appeared  for  the  Company;  Sleigh  for  the  sheriffs  of 
London  and  Middlesex ;  Petersdorff  for  the  attorney  for  prisoner 
Pierce. 

Mr.  Beard  appeared  for  the  wife  of  prisoner  Tester. 

Mr.  Reynoldsj  solicitor  to  the  Treasury,  appeared  on  behalf  of 
the  Crown. 

Sleigh  contended  that  under  the  ancient  charters  granted  to  the 
corporation  of  the  city  of  London  the  property  of  all  felons  con- 
victed in  the  city  was  forfeited,  and  that  the  sheriffs,  by  virtue  of  their 
office,  ought  therefore  to  have  the  custody  of  all  the  property  taken 
from  the  prisoner  Pierce,  he  being  a  felon,  and  all  his  goods  and 
chattels  being  thereby  forfeited  to  the  Crown ;  and  the  sheriffs, 
who  were  the  custodians  of  the  Crown,  ought  therefore  to  have 
possession  of  it.  lie  said  that  from  time  immemorial  the  property 
of  the  prisoners  convicted  at  the  Old  Bailey  had  been  given  up  to 
the  sheriffs  in  that  capacity,  and  he  believed  this  was  the  first  time 

(a)  Reported  by  E.  W.  Cox,  Esq.,  BiuTi8ter-&tLtw. 
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that  their  rights  in  this  respect  had  ever  been  contested.     He  went        *^^- 
on  to  say  that  he  was  instructed  that  it  was  not  the  fact  that  Agar      vifo^cK 
had  placed  the  money  he  possessed  in   Pierce's   hands   for   the         and 
benefit  of  Fanny  Kay,  but,  in  point  of  fact,  he  handed  it  to  Mr.      Others. 
Wontner  to  be  given  to  Betty  Pierce,  the  wife  of  that  prisoner,        1357. 

and  that  there  was  nothing  to  show  that  the  whole  proceeding  was        

not  collusive,  with  a  view  to  defeat  the  title  of  the  Crown  to  the  PropeHtfofa 
property  ;  and  he  urged  that  the  Court  had  no  power  under  such  '^^  *^ 
circumstances  to  order  the  property  to  be  given  to  Fanny  Kay. 
He  then  referred  to  the  act  of  the  7th  and  8th  of  George  4, 
cap.  57,  which  related  to  the  power  of  the  judges  to  order  the 
restitution  of  stolen  property,  but  he  said  that  the  property  now  in 
question  was  not  only  not  a  part  of  the  stolen  property,  but  a  great 
portion  of  it  was  not  even  the  proceeds  of  it,  and  he  urged  that  the 
only  course  that  ought  to  be  taken  was  to  place  the  property  in 
the  hands  of  the  sheriifs,  who  would  be  responsible  for  its  safe 
custody,  and  who  would  be  ready  to  obey  any  order  that  the 
judges  might  eventually  make  respecting  it. 

Petersdorff  dBimed,  on  behalf  of  his  client,  a  sum  of  260/.  for 
costs  that  had  been  incurred  by  Mr.  Saward  in  conducting  some 
legal  proceedings  for  the  prisoner  Pierce. 

Mr.  Beard,  on  behalf  of  Mrs.  Tester,  claimed  the  property  taken 
from  him,  and  which  consisted  of  certain  Spanish  bonds,  upon  a 
settlement  made  by  the  prisoner  before  his  trial. 

The  Judges  at  once  decided  that  neither  of  these  parties  had 
any  legal  claim.  With  regaixl  to  Mr.  Saward,  he  could  have  no 
right  to  be  paid  his  debt  out  of  property  to  which  the  Crown  had 
a  title ;  and,  with  reference  to  Mrs.  Tester,  the  bonds  in  question 
were  distinctly  made  out  to  be  the  result  of  the  proceeds  of  the 
stolen  gold,  and  she  therefore  could  claim  no  right  to  them. 

Bodkin  said  that,  on  behalf  of  the  Company,  all  he  asked  of  the 
Court  was,  to  order  that  the  property,  which  was  undoubtedly  the 
produce  of  the  robbery  that  had  been  committed  upon  them,  should 
be  delivered  up.  They  had  paid  10,000/.  as  the  value  of  the 
gold  that  had  been  stolen,  and  the  company  only  desired  that  they 
should  be  treated  like  other  prosecutors,  and  have  restored  to  them 
that  which  was  clearly  made  out  to  be  the  produce  of  the  stolen 
property.  He  then  said  that  it  was  proved  at  the  trial  that  500/. 
of  the  purchase  money  of  the  Turkish  bonds  was  the  result  of  five 
of  the  100/.  notes  that  were  obtained  for  gold  at  the  Bank  of 
England,  and  about  400/.  more  that  were  in  the  hands  of  Messrs. 
Keid,  the  brewers,  with  whom  it  had  been  placed  by  Mr.  Steam, 
the  publican,  on  behalf  of  Burgess.  These  two  sums  were  clearly 
shfiwn  to  have  been  the  produce  of  the  gold  that  was  sold  by  Pierce 
and  Agar,  and  which  was  divided  among  the  prisoners,  and  it 
appeared  to  him  that  the  company  were  clearly  entitled  to  this 
money,  and  that  the  court  should  make  an  order  for  it  to  be 
delivered  up  to  them. 

Sleiffh  said  he  should  not  offer  any  objection  to  this  amount  being 
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Rbo-        given  to  the  company,  but  he  contended  that  the  sheriffs  ought  to 
PiERCB       have  the  custody  of  the  remainder  on  behalf  of  the  Crown. 

AXD  WiLLES,  J.,  said  that  the  sheriffs  had  not  made  out  a  case  that 

^"^'^-       would  justify  the  Court  in  making  the  order  they  prayed  for.    They 

1857.       professed   to   be  acting  in  the  interest  of  the  Crown,  but  the 

Solicitor  for  the  Treasury  was  present,  who  was  the  direct  party 

f^JI^^  to  interfere. 

inff.  Mr.  Reynolds  said  that  under  ordinary  circumstances  the  pro- 

perty of  a  felon  was  taken  possession  of  by  the  Crown,  but  it  was 
never  retained  when  any  person  made  out  a  good  case  for  its 
restoration.  In  some  instances  it  had  been  restored  to  the  felon 
himself  for  good  conduct,  and  also  to  his  wife,  and  the  Treasury, 
in  fact,  always  endeavoured  to  act  according  to  the  equity  of 
each  case. 

Martin,  B.,  expressed  his  opinion  that  Fanny  Kay  had  an 
equitable  right  to  the  property,  according  to  the  request  of  Agar. 

Bodkin^  on  the  part  of  the  Company,  had  no  interest,  except  in 
that  portion  of  the  property  which  was  proved  to  be  the  produce 
of  the  robbery ;  but  he  suggested  that,  if  the  remainder  were  to  be 
given  to  the  woman  Kay,  the  interests  of  the  child  ought  to  be 
taken  care  of,  and  that  a  proper  settlement  should  be  made  for  that 
purpose. 

Sleigh. — If  Mr.  Reynolds  would  take  charge  of  the  property,  and 
see  that  it  was  distributed  in  the  manner  that  had  been  suggested, 
he  would  at  once,  on  the  part  of  the  sheriffs,  withdraw  from  making 
any  further  claim. 

Mr.  Reynolds  intimated  that  he  was  not  anxious  to  undertake 
the  responsibility  of  distributing  the  property. 

Sleigh  said  that  surely  the  Court  would  not  think  it  decent,  or  in 
accordance  with  the  due  administration  of  justice,  that  a  large  sum 
of  money  like  this  should  be  retained  in  the  hands  of  a  policeman  ; 
and  that  it  would  be  a  much  more  decorous  proceeding  for  the 
property  to  be  placed  in  the  hands  of  the  sheriflfs. 

Bodkin  understood  that  the  City  actually  claimed  the  money, 
and  if  the  bonds  went  into  their  possession  thev  would  set  up  their 
rights  in  this  respect,  and  the  greater  portion  of  the  property  would 
be  wasted  in  law. 

Sleigh  said  he  was  instructed  that  no  such  claim  was  intended  to 
be  set  up.  The  sheriffs  only  desired  to  assert  what  they  conceived 
to  be  their  rights. 

M-4RTIN,  B. — The  sheriffs  appeared  to  have  acted  very  properly 
in  the  matter,  but  he  did  not  think  they  had  made  out  their  right 
to  have  the  property  placed  in  their  custody. 

Eventually  their  Lordships  made  an  order  that  the  company 
should  have  restored  to  them  so  much  of  the  property  as  was 
shown  to  be  the  result  of  the  robbery,  and  that  the  remainder 
should  be  given  into  the  custody  of  Sir  Kichard  Mayne,  the  Chief 
Commissioner  of  Police,  to  abide  any  future  orders  that  may  be 
given  respecting  it. 
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COURT  OF  CRIMINAL  APPEAL. 

January  24,  18.57. 

(Before  Pollock,  C.B.,  Wightman  and  Willes,  tfj., 

Martin  and  Watson,  BB.) 

Reg.  v.  Wm.  Reanet  and  Jas,  Reddish,  (a) 

Evidence — Admissibility  of  dying  declaration. 

Upon  the  trial  of  an  indictment  for  manslaughter^  a  statement  made  by 
the  deceased  respecting  the  manner  in  which,  and  the  persons  by  whom^ 
the  injuries  had  been  injlietedy  was  received  in  evidence.  The  state~ 
ment  concluded  with  these  words: — ^^  I  have  made  this  statement 
believing  I  shall  not  recover  ;"  and  at  that  time  he  was  in  such  a  state 
that  his  death  must  speedily  follow  ;  and  he  died  seven  days  afterwards. 
But  it  appeared  also^  that  shortly  before  he  made  the  declaration  he 
Lad  said  to  a  constable^  who  asked  him  how  he  was : — *'  F  have  seeti 
Mr,  Booker,  the  surgeon,  to-day,  and  he  has  given  me  some  little  hope 
that  I  am  better,  but  I  do  not  myself  think  that  I  shall  ultimately 
recover.''  Afterwards,  on  the  same  occasion,  he  said  he  could  not 
recover. 

Held,  that  there  was  sufficient  evidence  that  the  statement  was  made  under 
a  consciousness  of  impending  death  to  justify  its  reception  in  evidence. 

Per  Martin,  6. —  The  admissibility  of  the  statement  as  a  dying  declara- 
tion  depends  upon  whether  the  judge  at  the  trial  is  satisfied  that  it  was 
made  under  a  sense  of  approaching  death. 

THE  following  case  was  reserved  by  Willes,  J. : — 
The  prisoners  were  convicted  before  me  at  the  Winter  Gaol 
Delivery  for  the  County  of  Derby,  for  the  manslaughter  of  another 
William  Reaney,  by  injuries  inflicted  on  the  11th  October  last. 
Part  of  the  evidence  consisted  of  a  dying  declaration^  in  the  follow- 
ing terras: — 

The  statement  (which  bore  date  October  23rd)  was  set  out  at 
length  in  the  case.  It  detailed  minutely  the  circumstances  con- 
nected with  the  attack  made  by  the  prisoners  upon  the  deceased, 
and  described  the  manner  in  which  the  injuries  had  been  inflicted 
upon  him.  But  no  part  of  it  is  material  to  the  decision,  except 
the  concluding  paragraph,  which  was  in  these  words : — 

"  I  have  made  this  statement,  believing  I  shall  not  recover.** 

(a)  Reported  by  A.  BrrrLESTOir,  Esq.,  Burrister-at-I^w. 
VOL.   VII.  P 
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Kro.  At '  the  time  the  declaration  was  made  the  deceased  was  in  a 

^      ^'  state  from  the  injuries  which  he  received,  from  which  it  was  im- 

Reddiuh.     possible  that  he  could  recover.     His  spine  was  broken  in  such  a 

manner,  that  death  must  speedily  have  followed ;  and  he  died  on 

]^^'       the  3rd  of  November. 
Evidence--        The  objection  to  the  reception  of  the  evidence  was  founded  upon 
J)ying  declara-  part  of  the  evidence  of  John  Gillott,  a  constable,  who  stated  that 

***^'  he  had  seen  the  deceased  man  on  the  same  day  that  he  made  the 
declaration,  and  shortly  before  he  made  it ;  and  upon  asking  him 
how  he  was,  the 'deceased  answered,  ^*  I  have  seen  Mr.  Booker,  the 
surgeon,  to-day,  and  he  has  given  me  some  little  hope  that  I  am 
better;  but  I  do  not  myself  think  I  shall  ultimately  recover." 

The  same  witness  stated,  that  before  he  left  the  room,  on  the 
said  occasion,  the  deceased  said  that  he  could  not  recover. 

I  admitted  the  evidence,  reserving  the  point  for  the  consideration 
of  the  Court  for  Crown  Cases  Reserved,  and  I  left  the  prisoners  in 
custody. 

Z>.  Seymoitr  for  the  prisoner.  —  No  sufficient  evidence  was 
adduced  on  the  part  of  the  prosecution  to  render  the  statement  of 
the  deceased  admissible  as  a  dying  declaration.  The  principle  on 
which  such  declarations  are  received,  is  stated  by  Eyre,  C.B.,  in 
WoodcocKs  case  ( 1  Leach,  500),  to  be,  **  that  they  are  declarations 
made  in  extremity,  when  the  party  is  at  the  point  of  death,  and 
when  every  hope  in  this  world  is  gone,  when  every  motive  to  false- 
hood is  silenced,  and  the  mind  is  induced  by  the  most  powerful 
consideration  to  speak  the  truth  ;  a  situation  so  solemn,  and  so 
awful,  is  considered  by  the  law  as  creating  an  obligation  equal  to 
that  which  is  imposed  by  a  positive  oath  administered  in  a  court  of 
justice ;''  and  the  same  learned  judge  adds,  that  though  in  fact 
made  by  a  person  in  a  dying  state,  they  are  inadmissible,  *^  unless 
it  also  appear  that  the  deceased  himself  apprehended  that  he  was 
in  such  a  state  of  mortality  as  would  inevitably  oblige  him  soon  to 
answer  before  his  Maker  for  the  truth  or  falsehood  of  his  asser- 
tions." In  the  Sussex  Peerage  case  (11  CI.  &  Fin.  108),  the  rule  is 
laid  down  in  terms  no  less  stringent ;  and  in  Professor  Greenleafs 
Book  on  Evidence,  p.  189,  it  b  said  :  *'  It  is  essential  to  the  ad- 
missibility of  these  declarations,  and  is  a  preliminary  fact  to  be 
proved  by  the  party  offering  them  in  evidence,  that  they  were  made 
under  a  sense  of  impending  deaths  And,  again  :  ^*  It  is  the  impres- 
sion of  almost  immediate  dissolution^  and  not  the  rapid  succession  of 
death  in  point  of  fact,  that  renders  the  testimony  admissible."  So 
in  2  Russ.  on  Crimes,  756,  the  rule  is  thus  expressed :  ^'  In  order 
to  render  a  dying  declaration  admissible,  it  must  be  shown  to  have 
been  made  under  such  circumstances  as  necessarily  exclude  the 
supposition  that  the  deceased  might  at  the  time  entertain  some 
hope  of  recovery."  And  it  is  added :  "  The  absence  of  any  settle- 
ment of  affairs ;  of  directions  as  to  his  funeral ;  of  taking  leave  of 
his  friends  and  relations,  and  such  like,  tends  to  show  that  all  hope 
of  recovery  is  not  vanished  from  the  mind,  and  may  sometimes 
exclude   a  dying  declaration."     In   1   Taylor  on  Evidence,  474 
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(let  ed.),  it  18  said,  ^'belief  that  he  will  not  recover  is  not  in  itself       ^^' 
sufficient,  unless  there  be  also  the  prospect  of  almost  *  immediate  rk^ky  akd 

dissolution.' "  Reddish. 

Pollock,  C.B. — Is  any  authority  cited  for  that  position  ?  "— 

D.  Seymour.— R.  v.  Van  Butckell,  3  Car.  &  P.  629.(^)     Now  in        _ 
the  present  case  the  evidence  falls  far  short  of  the  requirements    Evidence— 
mentioned   in  these  various  authorities.     There  is  no  evidence -^^"v.**^*^ 
whatever  of  any  expectation  of  immediate  or  impending  dissolu-         **^ 
tion ;  on  the  contrary,  it  is  quite  consistent  with  the  expressions 
used  by  the  deceased,  that  though  he  did  not  expect  ultimately  to 
recover  from  the  effects  of  the  injury,  yet  that  he  did  expect  to  live 
for  some  considerable  time.     Beyond  his  own  expressions,  there 
18  no  evidence  at  all.     There  are  in  this  case  none  of  the  usual 
circumstances  attending  a  dying  declaration,  such  as  settlement  of 
affairs,  leave-taking  of  friends,  and  the  like ;  and  the  use  of  the 
word  ultimately^   with  reference  to  his  recovery,  imports  rather 
that  he  anticipated  a  lingering  illness. 

WiOHTMAN,  J. — What  interval  of  time  must  be  contemplated  ? 

D.  Seymour, — The  line  cannot  be  drawn  with  nicety  as  to  the 
number  of  hours  or  days ;  but  it  must  be  clearly  established  that 
the  deceased  believed  that  his  death  was  about  shortly  to  take 
place.  JR.  V.  Mosley  (1  Moo.  C.  C.  97)  may  be  relied  upon  for  the 
prosecution ;  but  in  that  case  it  appeared  that  the  deceased  had 
not  only  said  that  he  should  never  get  better,  but  also  that  he 
would  not  continue  long,  and  that  a  few  days  would  finish  him. 
There  was,  therefore,  the  expectation  of  speedy  dissolution. 

WiOHTMAN,  J. — In  this  case  the  patient  appears  to  have  had 
no  hope,  though  the  doctor  had  given  him  some  reason  to  hope. 

WiLLES,  J.—- In  fact,  the  surgeon  entertained  none  at  the  time 
when  the  declaration  was  made,  but  he  desired  to  keep  up  the 
spirits  of  his  patient. 

Z>.  Seymour, — R.  v.  Howell  (1  Car.  &  K.  689)  is  also  a  totally 
different  case.  In  that  case  there  were  nearly  all  the  circum- 
stances indicative  of  a  consciousness  of  approaching  death,  except 
that  the  deceased,  being  a  Koman  Catholic,  had  put  off  sending 
for  a  priest  to  administer  to  him  the  last  religious  offices.  In 
A  v.  Spiisbury  (7  Car.  &  P.  187),  where  the  circumstances  were 
quite  as  strong  as  they  are  here,  the  evidence  was  rejected  by 
Coleridge,  J. 

0*Brien  {Bell  with  him)  for  the  prosecution,  was  not  called 
upon. 

(5)  Van  ButchdVs  case  Beems  so  doselj  in  point  that  it  must  be  considered  as  OTenmled 
bj  the  deciaioo  in  tbe  principal  case.  In  that  case  the  deceased  had  said  to  the  surgeon,  **  I 
feel  that  I  bare  bad  such  an  injarj  in  tbe  bowel,  that  I  think  I  shall  never  recover.'*  The 
surgeon  endeavoured  to  encourage  bioi,  as  bis  symptoms  were  not  then  such  as  to  lead  the 
surgeon  to  consider  him  in  danger  of  djing,  but  his  expression  was  that  he  felt  satisfied  that 
he  should  never  recover.^  This  was  on  the  10th  Maj,  and  the  death  took  place  on  the  17  th. 
Hnllock,  B. — "  The  principle  on  which  declarations  m  aHiculo  mortis  are  admitted  in  evidence, 
u,  that  they  are  made  under  an  impression  of  almost  inunediate  dissolution.  A  man  maj 
reoetve  an  injury  from  which  he  maj  think  that  be  shall  ul^maU^  never  recovery  but  still 
that  would  not  be  sufiBcient  to  dispense  with  an  oath.** 

p  2 
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Reo.  Pollo(  k,  C.B. — I  believe  we  are  all  of  opinion  that  it  is  unnc- 

^'  cessary  to  hear  the  other  side,  and  that  the  conviction  is  right.     In 

Rkddish.      order  to  render  such  a  declaration  admissible,  it  is  necessary  that 

it  should  be  made  under  the  apprehension  of  death.     The  books 

1857.        certainly  speak  of  near  approaching  death  ;  but  there  is  no  case  in 

Evidence—  which  any  particular  interval,  any  number  of  hours  or  days  is 
Dying  dedarc'  Specified  as  the  limit.  In  truth,  the  question  does  not  depend 
*^*  upon  the  length  of  interval  between  the  death  and  the  declaration, 
but  on  the  state  of  the  man's  mind  at  the  time  of  making  the 
declaration,  and  his  belief  then  that  he  is  in  a  dying  state.  Now, 
in  this  case,  it  appears  that  there  was  no  chance  of  recovery.  The 
man's  spine  was  broken  in  such  a  manner  that  his  death  must 
have  speedily  followed,  and  it  did  happen  on  the  3rd  November. 
That  being  bis  actual  condition,  he  says,  ^^  I  make  this  declaration^ 
believing  I  cannot  recover."  It  appears,  however,  that  about  the 
same  time  he  saw  a  constable,  to  whom  he  repeated  a  statement 
which  had  been  made  to  him  by  the  surgeon,  not  because  the  sur^ 
geon  himself  believed  it,  but  for  the  purpose  of  encouraging  his 
patient,  and  to  assist  nature,  but  the  patient  himself  was  not 
deceived ;  he  still  thought  that  he  could  not  recover.  The  posir- 
mortem  ejcamination  afterwards  disclosed  that  his  recovery  was  im- 
possible; the  man  was  in  a  dying  state;  and  the  nature  of  the 
injury  was  such  that  the  sufferer  was  very  likely  to  be  a  better 
judge  of  his  actual  condition  than  even  the  doctor.  There  can  be 
no  doubt  that  the  deceased  was  suffering  under  an  injury  which 
must  soon  terminate  fatally  ;  that  he,  as  well  as  the  doctor,  was 
conscious  of  it;  and  that  he  made  the  declaration  under  that 
belief,  which  the  facts  show  to  have  been  well  founded.  Under 
these  circumstances  it  appears  to  me  that  the  declaration  was  pro- 
perly received. 

WiGHTMAN,  J. — I  am  entirely  of  the  same  opinion.  I  agree 
that  in  order  to  make  such  a  document  admissible,  the  statement 
must  have  been  made  under  an  impression  upon  the  mind  of  the 
person  making  it,  that  his  death  was  about  to  happen  shortly,  or 
to  use  the  ex[)re6sion  found  in  the  books,  that  his  death  was  im- 
pending. That,  however,  is  a  relative  term,  and  does  not  of  course 
import  merely  an  expectation  that  the  sufferer  would  die  at  some 
time,  for  that  is  the  debt  which  we  all  owe  to  nature ;  but  it  means 
an  expectation  that  he  is  about  to  die  shortly  of  the  disease  or  in* 
juries  from  which  he  is  then  suffering;  that,  in  other  words,  he  is 
without  a  reasonable  or  any  hope  of  recovery.  Then  what  ace  the 
circumstances  of  the  present  case  ?  He  was  in  a  state  from  the 
injuries  received,  which  rendered  it  impossible  that  he  should 
recover.  His  spine  was  broken  so  that  his  death  must  speedily 
happen.  That  was  his  status,  and  his  own  opinion  is  that  he 
cannot  recover.  He  says  that  he  had  seen  the  doctor,  who  had 
given  him  some  little  hope,  but  still  he  did  not  think  he  should 
ultimately  recover;  and  again,  on  the  same  occasion,  he  said  to  the 
constable  that  he  could  not  recover.  That  is  his  own  opinion  of 
his  case ;  and  it  seems  to  me  that  the  impression  on  his  mind  cer^ 
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tainly  was  that  his  death  was  so  near  at  hand,  as  that  it  might  be        ^^*^' 
said  to  be  impending.  RkanJ^ahd 

Mabtin,  B. — I  am  of  the  same  opinion ;   but  I  also  think  that     Rkddish. 
the  admissibilty  of  such  a  statement  depends  upon  whether  the 
judge  who  tries  the  case  is  satisfied  that  the  man  believed  he  could 
not  recover.     It  is  a  question  for  the  judge  at  the  trial.  Evidenee— 

WiLLES,  J. — I  reserved  this  case  in  consequence  of  the  strong  ^in^g  ^^ciara- 
opinion  expressed  upon  the  point  by  the  learned  counsel  who 
defended  the  prisoners ;  but  I  myself  think  it  perfectly  clear  that 
the  declaration  was  admissible.  There  certainly  was  a  period  of 
time  during  which  the  surgeon  was  not  aware  of  the  extent  or 
nature  of  the  injuries  which  the  deceased  had  received,  and  during 
which  he  thought  that  he  might  recover ;  but  at  the  time  when 
this  declaration  was  made  the  surgeon  was  quite  of  opinion  that 
the  man  could  not  recover,  and  the  post-mortem  examination 
showed  that  recovery  was  impossible.  It  was  equally  clear 
that  the  man's  own  opinion  was  that  he  could  not  recover ;  but  at 
the  trial  reliance  was  chiefly  placed  on  the  word  ^^ ultimately ^^  and 
it  was  said  that,  consistently  with  that  expression,  he  might  expect 
to  live  for  a  long  time ;  but  looking  at  all  the  circumstances,  it 
does  not  appear  to  me  that  it  can  be  so  understood  in  this  case ; 
and  the  cases  collected  in  Archb.  192,  which  were  referred  to, 
are  not  at  variance  with  this  decision. 

Watson,  B. — Looking  fairly  at  the  whole  of  what  was  stated 
by  the  deceased,  I  come  to  the  conclusion  that  he  made  that  state- 
ment under  the  influence  of  an  expectation  of  impending  death. 

Conviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

January  31^  1857. 

(Before  Pollock,  C.B.,  Erle  and  Willes,  JJ.,  and 
Bramwell  and  Watson,  BB.) 

Reg.  v.  George  Brereton  Sharpe.  (a) 

Misdemeanor — Removal  of  a  corpse  from  a  burial  ground  belonging  to  a 

congregation  of  dissenters. 

It  is  an  indictable  misdemeanor  at  common  law  to  remove  without  lawful 
authority  a  corpse  from  a  grave  in  a  burying-ground  belonging  to  a 
congregation  of  Protestant  Dissenters,  although  the  motive  of  the  person 
so  acting  may  be  pious  and  laudable. 

So  held,  in  a  case  where  a  son,  from  motives  of  filial  affection  and  religious 
duty,  removed  the  corpse  of  his  mother  from  a  family  grave  in  a  dis- 
senters* burial  ground,  for  the  purpose  of  its  interment  together  with  that 
of  his  father,  in  a  consecrated  churchyard. 

THE  defendant  was  tried  at  Hertford,  before  Erie,  J.>  who 
reserved  the  following  case : — 

The  indictment  in  the  first  count  charged  that  the  defendant 
a  certain  burial-ground  belonging  to  a  certain  meeting-house  of  a 
congregation  of  Protestants  dissenting  from  the  Church  of  Eng- 
land unlawfully  did  break  and  enter,  and  a  certain  grave  there,  in 
which  the  body  of  one  Louisa  Sharpe  had  before  then  been 
interred,  with  force  and  anns,  unlawfully,  wilfully  and  indecently 
did  di^  open,  and  the  said  body  of  the  said  Louisa  Sharpe  out  of 
the  said  grave,  unlawfully,  wilfully  and  indecently  did  take  and 
carry  away. 

And  there  were  other  counts,  varying  the  charge,  which  may 
be  resorted  to  if  necessary.  The  evidence  was,  that  the  defendant  s 
family  had  belonged  to  a  congregation  of  dissenters  at  Hitchin, 
and  his  mother,  with  some  other  of  his  relations,  had  been  buried 
in  one  grave  in  the  burying-ground  of  that  congregation  there, 
with  the  consent  of  those  who  were  interested.  That  the  father 
of  the  defendant  had  recently  died.  That  the  defendant  prevailed 
on  the  wife  of  the  person  to  whom  the  key  of  the  burying-ground 
was  intrusted,  to  allow  him  to  cause  the  grave  above  men- 
tioned to  be  opened,  under  the  pretext  that  he  wished  to  bury  his 
father  in  the  same  grave,  and,  in  order  thereto,  to  examine 
whether  the   size  of  the  grave  would  admit  his  father's  coffin. 

(a)  Reported  bj  A.  Bittleston,  Esq.,  Barri8ter*at-Law. 
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That  he  caused  the  coffins  of  his  stepmother  and  two  children  to        ^'^ 
be  taken  out,  and  so  came  to  the  coffin  of  his  mother,  which  was     sharps. 

under  them,  and  was  much  decomposed,  and  that  he  caused  the 

remains  of  this  coffin,  with  the  corpse  therein,  to  be  placed  in  a        '®*7- 
eheli,  and  carried  to  a  cart  near  the  burying-ground,  and  driven  Taiing  a  bofiy 
therein  some  miles  away  towards  a  churchyard,  where  he  intended//-om  agrave^ 
to  bury  his  father^s  corpse  with  the  remains  of  his  mother.  Misdemeanor, 

These  acts  were  done  without  the  knowledge  or  consent  of  the 
congregation  to  whom  the  burying-ground  belonged,  or  of  the 
trustees  having  the  legal  estate  therein.  The  person  having  the 
keys  of  the  ground  was  induced  to  admit  the  defendant  into  the 
ground  and  to  the  grave  by  reason  of  the  pretext  that  the  defendant 
intended  to  bury  his  father  there,  and  the  jury  fouhd  that  this  was 
only  a  pretext,  and  that  his  real  intention  from  the  beginning  was 
to  remove  his  mother*s  corpse. 

But  the  defendant  acted  throughout  without  intentional  dis- 
respect to  any  one,  being  actuated  by  motives  of  affection  to  his 
mother  and  of  religious  duty.  I  directed  the  jury  to  convict  if 
they  believed  these  facts  to  be  true,  and  reserved  for  the  decision 
or  this  court  the  question  whether  the  conviction  could  be  sus- 
tained. Accordingly,  a  verdict  of  guilty  was  entered,  and  the 
defendant  was  discharged  on  his  recognizance  to  appear  if  called 
on. 

This  case  came  on  for  argument  on  Saturday,  November  15^ 
before  Pollock,  C.B.,  ^Erle,  J.,  Willes,  J.,  Bramwell,  B.,  and 
Watson,  B. 

The  defendant  in  person  argued  that  the  conviction  was  wrong. 
He  considered  that  the  grave  was  the  private  property  of  his 
family ;  and  there  had  been  no  indecorum  or  improper  motive  in 
his  proceedings.  He  alluded  to  the  circumstance  that  the  bodies 
of  many  illustrious  persons  had,  at  various  times,  been  removed 
from  one  place  of  interment  to  another. 

No  counsel  appeared  for  the  Crown.  Cur,  adv.  vult. 

Ekle,  J.,  now  delivered  the  judgment  of  the  court — We  are 
of  opinion  that  the  conviction  ought  to  be  affirmed.  The  defendant 
was  wrono;fully  in  the  burial-ground,  and  wrongfully  opened  the 
grave,  and  took  out  several  corpses  and  carried  away  one.  We 
say,  he  did  this  wrongfully,  that  is  to  say,  by  trespass ;  for  the 
licence  which  he  obtained  to  enter  and  open  from  the  person  who 
had  the  care  of  the  place,  was  not  given  or  intended  for  the  pur- 
pose to  which  he  applied  it,  and  was,  as  to  that  purpose,  no  licence 
at  all.  The  evidence  for  the  prosecution  provea  the  misdemeanor, 
unless  there  was  a  defence.  We  have  considered  the  grounds 
relied  on  in  that  behalf,  and  although  we  all  feel  sensible  of  the 
estimable  motives  on  which  the  defendant  acted,  namely,  filial 
affection  and  religious  duty,  still  neither  authority  nor  principle 
would  justify  the  position  that  the  wrongful  removal  of  a  corpse 
was  no  misdemeanor,  if  the  motive  for  the  act  deserved  approba- 
tion.      A  purpose  of   anatomical  science  would  fall  within  that 
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^'        category.  Neither  does  our  law  recognise  the  right  of  any  one  child 
Sharpk.      to  the  corpse  of  its  parent,  as  claimed  by  the  defendant.     Our  Itivr 

recognises  no  property  in  a  corpse,  and  the  protection  of  the  grave 

^  at  common  law,  as  contradistinguished  from  ecclesiastical  protec- 

Taking  a  body  tion  to  consecTatcd  grouud,  depends  on  this  form  of  indictment, 
/rwnagrave.—  slu^  there  is  uo  authority  for  saying  that  relationship  can  justify 
^*»«--  the  taking  of  a  corpse  from  the  grave  where  it  had  been  laiA  We 
have  been  unwilling  to  affirm  the  conviction  on  account  of  our 
respect  for  the  motives  of  the  defendant ;  but  we  have  felt  it  our 
duty  to  do  so  rather  than  lay  down  a  rule  which  might  lessen  the 
only  protection  the  law  affords  in  respect  of  the  burials  of  dis- 
senters. The  result  is,  the  conviction  will  stand,  and^  as  the 
the  Judge  states,  the  sentence  should  be  a  nominal  fine  of  one 
shilling.  Conviction  affirmed  (by 

(h)  In  R.  r.  Lynn  (2  T.  R.  7S3  ;  I  Leach  497)  it  was  held  indicUble  aa  a  miade- 
meanor  to  take  op  a  dead  bodj  for  the  purpose  of  dissection.  Upon  motion  in  arrest  of 
jnd^ment  it  was  argned  that  if  it  were  anj  crime,  it  was  one  of  Ecclesiastical  eognizanee  onlj ; 
but  the  coort  answered  "  that  the  offence  was  cognizable  in  a  criminal  court,  as  being  highly 
indecent  and  contra  bonos  mores ;  at  the  bare  idea  alone  of  which  nature  revoltpd.  That  the 
purpose  of  taking  up  the  bodj  for  dissecting  did  not  make  it  less  an  indictable  offence:  and 
that,  as  it  had  been  the  regular  practice  of  the  Old  Bailey,  in  modem  times,  to  tiy  charges  of 
this  nature,  many  of  which  bad  induced  punishment,  the  circom&tance  of  no  writ  of  error 
having  been  brought  to  reTersc  any  of  these  judgments  was  a  strong  proof  of  the  universal 
opinion  of  the  profession  upon  this  subject ;  and  they  therefore  refused  even  to  grant  a  rule  to 
show  cause,  lest  that  alone  should  convey  to  the  public  an  idea  that  they  entertained  a  doubt 
respecting  the  crime  alleged/*  (See  also  R.  v.  Cundick^  D.  &  B.  N.  P.  C.  13;  i£.  T.  Duffim^ 
B.  &  B.  365 ;  and  R.  v.  GHUty  lb.  366,  note  (6).) 
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COURT  OF  CRIMINAL  APPEAL. 


November  22,  1856. 


(Before  Pollock,  C.B.,  Coleridge,  Williams,  and  Willes, 

J  J.,  and  Watson,   B.) 

Reg.  v.  Keighley.  (a) 

False  pretence* — Evidence — Imperfect  statement  of  case  for  the  opinion 

of  this  court — Conviction  quashed. 

An  indictment  charged  that  the  defendant  hnowingly  falsely  pre* 
tended  that  a  horse  was  sounds  and  that  he  himself  was  a  farmer  at 
O.,  negativing  both  pretences  in  the  usual  way.  The  defendant  W€U 
convictedy  but  a  case  was  reserved  in  which,  after  stating  that  the  false 
representations  were  made^  and  the  money  obtained  as  alleged^  and 
that  the  defence  was,  that  this  was  a  case  of  giving  a  false  warranty, 
and  therefore  not  indictable,  the  question  was  put  whether  the  con- 
viction could  be  sustained.  The  court  having  directed  an  amendment 
of  the  case,  the  facts  proved  at  the  trial  were  set  out  more  specifically ; 
but  it  was  not  stated  as  a  fact  that  the  defendant  hnew  the  horse  to 
be  unsound,  though  evidence  was  stated  from  which  that  inference 
might  be  drawn ;  nor  was  it  stated  what  direction  the  chairman  had 
given  to  the  jury. 

Held,  that  as  the  case  was  framed,  the  conviction  must  be  quashed ;  as 
the  court,  not  knowing  what  direction  had  been  given  to  the  jury,  could 
not  answer  the  question  put  to  it  in  the  affirmative ;  and  as  it  was 
consistent  with  the  case  that  the  jury  might  have  been  told  that  even  if 
the  defendant  did  not  know  that  the  horse  was  unsound,  he  might  be 
convicted  upon  the  other  false  statemetit  alone. 

THE  following  case  was  reserved  at  the  Wakefield  Sessions : — 
The  defendant  was  tried  at  the  adjourned  sessions,  held  at 
Wakefield,  on  the  28th  day  of  August,  1856,  and  convicted  on  the 
count  in  the  indictment  set  forth  below. 

West  Riding  of  Yorkshire,  1    The  jurors  for  our  Lady  the  Queen, 
to  wit.  J  upon  their  oath  present,  that  John 

Keighley,  late  of  Wakefield,  in  the  West  Riding  of  the  county  of 
Yort,  labourer,  on  the  18th  day  of  April,  in  the  year  of  our  Lord, 
1856,  at  Bradford,  in  the  said  West  Kidingof  the  county  of  York, 
unlawfully,  knowingly,  and  designedly  did  falsely  pretend  to  one 

(a)  Ue|X)rtvd  bjr  A.  Bittlkstom,  Esq.,  Barrister- at- Law. 
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Rro.        David   Balmford  that  a  certain  horse  which  he  the  said  John 
^'  Keighley  then  had  at  the  Nelson  Inn,  in  Bradford,  in  the  riding 

'     aforesaid,  was  sound,  and  that  he  the  said  John  Keighley  would 

1856.  warrant  him  to  anybody ;  and  that  the  said  horse  was  as  sound  as 
it  was  posssible  for  a  horse  to  be ;  that  he  the  said  John  Keighley 
-^Tmpe^f  came  from  Otley,  and  that  he  was  a  farmer  at  Otley,  and  that  a 
ttatement  of  certain  person  then  and  there  with  him,  whom  he  called  Ben,  was 
^^^^  his  man,  and  that  he,  Ben,  had  worked  the  horse  for  a  month ;  by 
means  of  which  said  false  pretences  the  said  John  Keighley  did  then 
and  there  unlawfully  obtain  from  the  said  David  Balmford  a  certain 
horse,  the  property  of  him  the  said  David  Balmford  and  others,  his 
partners,  and  also  the  sum  of  9/.  lOs.  &c.,  with  intent  to  defraud. 
Whereas,  in  truth  and  in  fact,  the  said  horse  was  not  then  sound, 
nor  was  it  then  as  sound  as  it  was  possible  for  a  horse  to  be,  as 
alleged  by  the  said  John  Keighley,  and  as  he  the  said  John 
Keighley  well  knew.  And  whereas,  in  truth  and  in  iact,  the  said 
John  Keighley  did  not  then  come  from  Otley,  and  was  not  then  a 
farmer  at  Otley,  to  the  great  damage  and  deception  of  the  said  David 
Balmford,  to  the  evil  example  of  all  others  in  the  like  case  offending ; 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

It  appeared  in  evidence  that  the  defendant  made  the  represen- 
tations, and  obtained  the  9/.  10^.  and  another  horse  from  the  prose- 
cutor, as  stated  in  the  indictment. 

That  the  defendant  was  not  a  farmer  at  Otley,  but  a  horse- 
dealer  at  Leeds.  That  the  prosecutor  being  himself  no  judge  of 
horseflesh,  was  influenced  by  his  belief  that  the  defendant  was  a 
farmer,  to  receive  the  horse  of  the  latter,  and  part  with  his  own 
and  his  money  more  readily  than  he  would  have  done  had  he 
known  the  defendant  to  be  a  horse-dealer. 

It  was  proved  by  a  veterinary  surgeon  that  the  defendant's 
horse  was  decidedly  unsound,  being  affected  by  glanders,  a  highly 
contagious  disease,  the  worst  known  to  him  among  horses,  render- 
ing the  animal  dangerous  to  touch,  and  not  worth  twopence. 

That  in  his  opinion  the  disease  must  have  been  of  six  months* 
duration,  and  evident  during  that  time  to  any  one  engaged  about 
the  horse.  That  there  are  means,  by  the  application  of  which  the 
discharge  characteristic  of  the  disease  may  be  arrested  for  a  short 
time,  so  as  to  deceive  an  ignorant  person. 

But  there  was  no  direct  evidence  that  such  means  had  been 
employed  in  this  instance. 

For  the  defence  it  was  contended,  that  the  giving  a  false 
warranty  for  a  horse  is  not  an  indictable  offence :  (A  v.  PytoeU. 
I  Starkie  N.  P.  C.  402.) 

That  such  warranty  being  the  principal  false  pretence  in  this 
case,  an  indictment  would  not  lie. 

There  was  a  second  count,  charging  the  defendant  with  conspi- 
racy, but  the  jury  found  him  guilty  on  the  first  count,  for  obtain- 
ing by  false  pretences.  Your  opinion  is  requested  as  to  whether, 
considering  the  whole  of   the  circumstances  under  which   the 
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warranty  was  given,  with  the  subsidiary  false  pretence  as  to  the        ^^' 
defendant's  being  a  farmer,  the  conviction  can  be  sustained.     Judg-    keiohlby- 

ment  is  respited  until  your  opinion  is  obtained.     The  defendant  is        

out  on  bail.  1^56. 

ji.  J.  Johnston  for  the  prosecution.(6.) — The  conviction  is  right  FalsTpr^eMces 
B.  V.  Pt/well{l  Stark.  N.  P.  C.  402)  was  a  case  of  conspiracy;    —imfta/ect 
and  all  the  more  recent  cases  show  that  it  matters  not  whether  the    *'«<«»»«»*  ¥ 
money  is  obtained  through  the  medium  of  a  contract,  if  the  whole         ^'^^^ 
transaction  is  grounded  m  fraud :  {R.  v.  Kenrickj  6  Q.  B.  49,  62 ; 
A  y.  Boebuck,  ante,  p.  126  ;  B.  v.  Burgon,  ante,  p.  131.)     This  is 
a  stronger  case  than  any  of  those^  because  it  is  stated  here  that 
the  horse  was  really  worthless. 

Coleridge,  J. — It  is  material  to  know  whether  a  legal  war- 
ranty was  in  fact  given  or  not. 

Pollock,  C.B. — Yes ;  the  case  ought  certainly  to  state  under 
what  circumstances  the  bargain  was  made. 

Bbamwell,  B. — If  a  warranty  was  not  given,  it  would  be  a 
stronger  case. 

The  Court  then  ordered  the  case  to  be  amended. 

The  case  was  amended  by  the  addition  of  the  following  par- 
ticulars : — 

It  appeared  in  evidence  that  on  the  18th  day  of  April,  1856,  the 
defendant  came  to  the  prosecutor,  at  Bradford,  and  said,  ^^  I  have 
heard  at  the  Nelson  Inn,  that  you  are  in  want  of  a  good  strong 
horse,  suitable  for  leading  wood,  or  anything  else.  I  have  got  one 
at  the  Nelson  Inn  of  that  sort,  and  if  you  can  make  it  convenient 
to  look  in  any  time  this  afternoon  do  so."  That  the  prosecutor 
went  that  afternoon  to  the  Nelson  Inn,  and  there  saw  the 
defendant  and  a  person  called  Benjamin,  who  the  defendant  said 
was  '^  his  man;''  and  who,  together  with  the  defendant,  showed  the 
prosecutor  a  horse.  That  upon  the  prosecutor  professing  himself 
^^  no  judge  of  horseflesh,''  and  asking  if  the  horse  was  sound,  the 
defendant  said  as  sound  as  possible  for  a  horse  to  be. 

That  the  man  called  Benjamin  then  and  there  said,  in  the 
defendant's  presence,  *^  The  horse  is  sound.  I  worked  him  myself, 
along  with  another,  a  month."  That  upon  the  prosecutor's  observ- 
ing that  the  horse  seemed  not  right  about  the  nostrils,  the  defendant 
said  he  has  got  a  bit  of  a  cold,  a  little  linseed  will  cure  that. 

That  the  defendant  said  at  the  same  time,  I  am  a  farmer  at 
Otley,  and  gave  a  name  as  his  which  was  not  his  true  name,  nor 
yet  a  nickname  by  which  he  was  usually  known. 

That  upon  these  representations  the  prosecutor  gave  9/«  10^., 
and  another  horse,  the  property^  of  himself  and  his  brothers,  in 
exchange  for  the  defendant's  horse. 

That  but  for  the  statement  about  the  horse  being  as  sound  as 
possible,  and  the  defendant  being  a  farmer  at  Otley,  the  prosecu- 
tor would  not  have  bought  the  horse. 

(6)  Norember  15.— Coram  Pollock,  C.  B.,  Coleridge  and  Willes,  J  J.,  and  Bramwell  and 
Wataon,  BE. 
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^*^  The  opinion  of  the  Court  of  Appeal  is  requested  as  to  whether, 

KnoHLKT     considering  the  whole  of  the  circumstances  detailed,  the  conviction 

can  be  sustained. 

1856.  Judgment  is  respited  until  the  opinion  of  the  Court  of  Appeal 

FaltTpreunces  ^^  obtained.     The  defendant  is  out  on  bail. 
—iMper/eet        A.  J.  Johnston.  (c) — Upon  the  facts  as  they  now  appear,  there 
uatement  of   ^as  no  Warranty  in  point  of  law,  or  it  is  uncertain  whether  there 
**"*"        was  or  was  not ;  and  even  if  there  was  a  warranty,  still  the  convic- 
tion may  be  sustained. 

Pollock,  C.B. — Suppose  the  prisoner  did  not  know  that  the 
horse  was  glandered.  It  is  not  stated  in  the  case  that  he  did 
know.  Do  you  contend  that  the  false  statement  as  to  his  being  a 
farmer  would  bring  him  within  the  statute  ?. 

A,  J,  Johnston, —  Probably  that  alone  would  not  be  sufficient. 

Williams,  J. — It  would  be  all  right  if  the  chairman  directed 
the  jury  that  they  could  not  find  the  prisoner  guilty,  unless  he 
knew  that  the  horse  was  glandered. 

A.  J.  Johnston. — The  chairman  has  stated  to  the  court  all  that  he 
can  state. 

Pollock,  C.B. — If  the  question  put  to  us  was  whether  there 
was  evidence  to  go  the  jury,  I  should  say,  yes,  if  they  were  pro- 
perly directed,  but  how  can  I  tell  that  they  were  properly  directed. 
When  the  case  was  before  us  on  the  last  occasion,  I  thought  it  too 
loose  to  say  that  the  allegations  in  the  indictment  were  proved; 
and  I  wished  that  the  facts  should  be  stated,  in  order  that  we 
might  see  whether  the  case  came  within  the  statute,  which,  in  my 
opinion,  was  not  intended  to  apply  to  any  real  transaction  of  buying 
and  selling.  But  looking  at  the  case  as  it  now  stands,  unless  the 
chairman  can  state  the  facts  more  specifically,  and  the  way  in 
which  they  were  lefl  to  the  jury,  we  are  not  in  a  situation  to  say 
whether  the  conviction  was  right  or  wrong. 

Watson,  B. — There  is  very  slight  evidence  of  knowledge  that 
the  horse  was  glandered. 

A.  J,  Johnston, — It  lies  upon  the  prisoner  to  make  out  that  the 
conviction  is  bad. 

Coleridge,  J. — Then  if  the  onus  is  upon  him,  and  he  does  not 
appear,  we  have  nothing  to  do  but  to  aflinn  the  conviction  ? 

WiLLES,  J. — It  is  consistent  with  this  case  that  the  jury  were 
told  that  it  was  enough  to  justify  a  conviction,  if  thev  believed 
that  he  knowingly  made  the  false  statement  that  he  was  a 
fisurmer. 

Pollock,  C.B. — The  question  put  to  us,  is  whether  the  convic- 
tion can  be  sustained.  Now  we  cannot  see  upon  what  ground  it 
proceeded ;  therefore  it  cannot  be  sustained. 

WiLLES,  J. — All  that  we  can  say  is,  that  it  does  not  appear 
that  he  was  rightly  convicted.  Conviction  quashed. 

(c)  NoTttnber  22.— Conun  PoUock,  C.  B^  Coleridge,  Willuuns.  and  Willcs,  JJ.,  aud 
WatMNi,B.  .  ~»        » 
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COURT  OF  CRIMINAL  APPEAL. 

January  31^  1857. 

(Before  Pollock,  C.  B.,   Wightman  and  Cresswell,  JJ. 

and  Martin  and  Watson,  BB.) 

Reg.  u.  Gorbutt.  (a) 

Embezzlementr^-Larceny — Evidence — Stat  14  4*  15  Vict,  c.  100,  s.  14. 

A,  was  employed  as  cashier  by  B,  It  was  his  duty  to  receive  money, 
to  enter  it  in  a  cash-book  as  coming  from  the  customers  by  whom  it  was 
paid,  and  to  keep  safely  for  the  use  of  his  master  so  much  as  was  not 
lawfully  disbursed  by  him.  He  was  not  required  to  keep  the  moneys 
so  received  distinct  in  specie,  but  he  was  responsible  for  the  aggregate, 
forming  one  cash  balance,  allowing  for  his  disbursements,  Pay^ 
ments  were  made  by  customers  to  B.  himself  or  to  other  persons  in  his 
employment,  and  the  sums  were  handed  over  to  A.  either  by  B,  or 
those  other  persons.  On  eight  occasions  A.  had  entered  in  his  cash" 
book  less  than  the  amount  actually  received  from  the  customer,  and 
accounted  for  the  difference  by  entering  an  allowance  of  discount  to 
the  customer  larger  than  the  amount  actually  allowed  ;  but  he  credited 
the  customer  in  the  ledger  with  the  correct  amount.  On  several 
occasions,  also,  he  had  misadded  his  cash-book,  so  that  the  total  of 
receipts  at  the  foot  of  the  page  appeared  less,  and  the  total  of  disburse^ 
ments  more  than  it  ought  to  have  appeared.  A  deficiency  to  a  con- 
xiderable  amount  was  shown  upon  a  balance  of  his  accounts.  A. 
being  indicted  for  larceny  of  money  from  his  masters,  was  convicted 
of  that  offence;  but  upon  a  case  reserved: 

Held,  that  there  was  abundant  evidence  of  embezzlement^  but  no  evidence 
of  larceny :  and  that  although  upon  the  indictment  for  larceny  there 
might  have  been  a  conviction  for  embezzlement,  under  14  4"  15  Vict, 
c.  100,  s.  14,  yet  the  conviction  for  larceny,  not  being  warranted  by  the 
evidence,  must  be  quashed. 

AT  the  General  Quarter  Sessions  of  the  Peace  for  the  county 
of  Lancaster,  holden  by  adjournment  at  Preston,  the  2nd  day 
of  July,  1856^  before  F.  B.  Addison,  Esq.,  chairman,  and  others^ 
justices,  William  Gorbutt  was  tried  upon  an  indictment,  of  which 
the  following  is  a  copy  : — 

(a)  Reported  by  A.  Bittlbston,  Esq.,  Barrister-at-Law. 
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Embezzlement 
or  larceny . 


Lancashire,  \  The  jurors,  &c.,  present,  that  William  Gorbutt,  late 

to  wit.  J  of,  &c.,  on  the  30th  day  of  April,  a.d.  1856,  at,  &c., 
was  servant  to  William  Acroyd  and  another,  and  that  the  said 
William  Gorbutt  being,  and  whilst  he  was  such  servant  as  afore- 
said, to  wit,  on,  &c.,  at,  &c.,  certain  money,  to  wit,  to  the  amount 
of  300/.,  the  property  of  the  said  William  Acroyd  and  another, 
his  masters  as  aforesaid,  from  the  said  William  Acroyd  and 
another,  his  said  masters,  feloniously  did  steal,  take  and  carry 
away ;  against  the  form  of  the  statute,  &c. 

Second  count — In  the  same  form,  for  another  larceny  alleged  to 
have  been  committed  within  six  calendar  months  after  the  time  of 
the  committing  of  the  said  offence  charged  in  the  first  count. 

The  following  facta  appeared  in  evidence : — 

The  prisoner  entered  the  service  of  the  prosecutors,  William 
Acroyd  and  William  Farrar  Acroyd,  in  July,  1855.  On  the  4th  of 
February,  1856,  he  was  appointed  their  cashier,  and  he  was  their 
servant  in  that  capacity  during  the  transactions  hereinafter  men- 
tioned. It  was  his  duty,  as  cashier,  to  receive  moneys  payable  to 
the  prosecutors,  to  enter  such  moneys  in  his  cash-book  as  coming 
from  the  respective  customers,  by  whom  they  were  paid,  and  safely 
to  keep,  for  the  use  of  the  prosecutors,  the  said  moneys,  or  so  much 
thereof*  as  was  not  lawfully  disbursed  by  him  on  their  account. 
He  was  not  required  to  keep  distinct  from  each  other  in  specie  the 
respective  sums  received  from  the  several  pj\rties  making  payments, 
but  the  aggregate  of  the  said  sums  (less  by  the  prisoner's  disburse- 
ments) formed  one  cash  balance,  for  which  he  was  responsible  to 
the  prosecutors. 

It  was  likewise  his  duty  to  keep  the  ledger,  wherein  each  cus- 
tomer was  debited  with  such  demands  as  the  prosecutors  had 
against  him,  and  credited  for  his  payments  to  the  prosecutors.  On 
several  occasions  after  the  4th  of  February,  1856,  payments  were 
made  by  customers  to  each  of  the  prosecutors,  and  to  other  persons 
in  their  employ. 

Shortly  after  each  of  such  payments  the  money  was,  by  the 
person  so  receiving  the  same,  handed  over  to  the  prisoner  as  cashier, 
and  as  a  payment  made  by  such  respective  customer  to  the  prose- 
cutors, it  was  the  prisoner's  duty  to  debit  himself  in  his  cash- 
book  with  every  such  payment,  and  credit  the  customer  with  such 
payment  in  the  prosecutors'  ledger. 

The  prosecutors,  by  themselves,  or  one  of  them,  examined  the 
prisoner's  accounts  occasionally. 

The  prosecutor,  William  Farrar  Acroyd,  examined  them  on 
Saturday,  the  3Ist  May,  1856,  when  the  prisoner  produced  his 
cash-book,  showing  that  there  should  be  then  in  his  hands  a  balance 
of  360/.  12^.  4^d.y  which  amount  the  prisoner  then  stated  was  the 
real  balance  then  due  from  him  to  the  prosecutors.  He  further 
stated  that  he  then  had  in  his  hands,  on  account  of  the  prosecutors, 
356/.  17^.  lOd^  which,  with  three  small  sums  due  to  him  from  the 
prosecutor,  William  Acroyd,  made  up  the  above  balance,  except 
a  small  deficiency  of  threepence,  and  he  produced  the  following 
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account  of  the  money  in  his  hands,  and  represented  the  same  to  be        ^■®' 
correct,  viz. :—  Gomutt. 

£    s,  d.  

Bank  of  England  Notes     265    0  0                 1857. 

\J01U  •••      •#•      •••      •••       ••      •••      •••      •••  O^   "  \J                           «i^— ^— 

Half-CrownB             25   17  6            EmbeztUmeni 

Shillings        '      10  15  0              or  larcenjf. 

Sixpences  and  Fourpenny- pieces 3    50 

Copper          ...         ...         ...         ...        •..         ...         ...  0    0  4 

Mon^  owing  by  Mr.  A 1     5  6j 

Ditto           Ditto        ...        ...        •..        •*..        ...  1 

Ditto           Ditto        ...        ...         ...        ...        ...  1 


£360  12     li 

And  the  prisoner  then  produced  and  exhibited  the  bank  notes  and 
coin  mentioned  in  such  account,  and  the  same  was  then  left  in 
his  hands. 

On  Monday  the  2nd  day  of  June,  1856,  the  prosecutor,  William 
Farrar  Acroyd,  observed  that  the  prisoner  had  in  his  cash-book 
debited  himself  with  a  sum  of  731/.  58,  }0d,,  as  a  payment  from 
Luccock,  Lupton  &  Company,  19th  May,  1856,  whereas  the  true 
amount  of  such  payment  was  751/.  58.  lOd.,  which  last-mentioned 
sum  had  actually  been  received  by  William  Farrar  Acroyd  himself^ 
and  by  him  handed  over  to  the  prisoner  on  the  day  following 
such  receipt,  viz.,  the  20th  May,  as  a  payment  by  the  said 
Luccock,  Lupton  and  Co.,  and  the  prisoner  himself  had,  in  the 
ledger  where  a  debtor  and  creditor  account  was  kept  with 
Luccock,  Lupton  and  Co.,  given  Luccock,  Lupton  and  Co.  credit 
for  the  true  amount  of  751/.  5«.  10^.,  so  that  by  such  false  entry 
in  the  cash-book,  the  prisoner  had  made  the  balance  in  his  hand^, 
as  abovementioned,  appear  less  than  it  should  have  done  by  20/. 
William  Farrar  Acroyd  therefore  charged  the  prisoner  with  such 
fraud,  took  possession  of  all  that  there  was  then  remaining  in  the 
hands  of  the  prisoner  as  cashier,  and  which  was  as  follows,  viz. : — 

£     t.    d. 
Bank  of  England  Notes    ... 85    0    o 

%701u  ...  ...  ...  ...  ...  ...  ...  ...         ol      \t      vl 

Half-Crowns           ...        ...  ...        •••        .•.        ...  36  17  6 

Shillings       ...         ...         .«•  •••         •••         •••         •••  10  15  0 

Copper          *•*         .           ...  •••         •••         •••         •••  00  4 

Sixpences  and  Fourpenny- pieces 3    5  0 

Taken  by  the  prisoner  to  Carr  Mill  to  obtain  change 
Paid  on  Mr.  Acrojd's  account  (as  above) 

£320  12     li 

Being  40/.  less  than  the  balance  which  the  prisoner  had  shown  on 
the  31st  of  May,  though  he  had  made  no  payment,  nor  was  there 
any  other  circumstance  that  could  occasion  such  diminution  law- 
fully. 

That  upon  examining  the  books  kept  by  the  prisoner,  false 
entries  were  found,  the  correction  of  which  would  show  a  further 
deficiency  to  the  amount  of  1 70/.,  and  some  of  which  were  of  this 
nature. 


£216  17 

10 

...     100     0 

0 

3  14 

H 

224 


CRIMINAL  LAW  CASES. 


Reg. 

«. 

GOBBUTT. 

1856. 

Ewihezztement 
or  larceny. 


The  prisoner  had  entered  in  his  cash-book,  under  date  of  7th 
May,  that  he  had  received  from  David  Midjj;ley  cash  365i  4s.,  and 
that  he  had  allowed  him  a  discount  of  14/.  6s.,  whereas  the  sum 
really  received  by  the  prisoner  from  David  Midgley  was  370/.  4s., 
and  the  real  discount  allowed  was  9/.  ^s,y  and  the  prisoner  had 
signed^  in  due  course,  a  receipt  acknowledging  the  payment  by 
David  Midgley  of  cash  to  the  true  amount  of  370/.  4s.,  and  had  in  the 
ledger  (where  a  debtor  and  creditor  account  was  kept  with  David 
Midgley),  given  him^  credit  for  the  right  aggregate  amount  of 
379/.  10s.  Eight  false  entries  of  this  kind,  including  the  cases  of 
Luccock  &  Co.,  and  Midgley,  were  found  in  the  cash-book,  effecting 
an  aggregate  fraud  of  63/.  The  dates  of  them  extend  from  7th 
February  to  19th  May. 

Another  class  of  the  prisoner's  false  entries  consisted  of  niisad- 
ditions  in  his  cash-book,  t.  e,  adding  his  receipts  at  the  bottom  of 
the  page  to  less,  and  his  disbursements  and  allowances  of  discounts 
to  more  than  the  true  amounts. 

Those  given  in  evidence  extended  from  the  6th  March  to  the 
20th  May. 

It  was  not  further  shown  at  what  particular  time  any  sum  was 
misapplied  by  the  prisoner,  nor  were  his  deficiencies  further 
traced  to  or  identified  with  any  of  the  particular  sums  to  which 
the  false  entries  related. 

Counsel  for  the  prisoner  contended,  that  the  facts  above  stated 
were  no  more  than  a  general  deficiency  in  the  prisoner's  accounts, 
and  were  not  evidence  to  go  to  the  jury  as  proving  the  prisoner 
guilty  of  the  offence  charged  in  the  indictments 

The  Chairman  directed  the  jury — 

1st.  That  as. there  was  proof  of  a  deficiency,  and  no  proof  that 
it  arose  from  any  other  transactions  than  those  which  the  false 
entries  were  made  with  an  evident  purpose  to  disguise  and  con- 
ceal there,  was  evidence  from  which  a  jury  might  infer  that  the 
deficiency  did  arise  from  those  transactions. 

2nd.  That  the  nature  of  the  false  entries  afforded  evidence  from 
which  a  jury  mi^ht  infer  that  the  deficiency  did  not  arise  from 
negligence  or  accident,  but  was  wilful  and  fraudulent. 

3ra.  That  such  false  entries,  commencing  almost  from  the  time 
of  the  prisoner's  appointment  as  cashier  and  systematically  con- 
tinued, relating  also  to  matters  with  respect  to  which  it  was  his 
duty  to  make,  without  unreasonable  delay,  correct  entries,  were 
evidence  from  which  a  jury  might  infer  that  he  received  the 
moneys  to  which  the  said  entries  related,  with  no  intention  to 
apply  the  same  faithfully,  but  with  a  preconceived  intention  to 
apply  the  same  or  some  part  thereof  to  his  own  use. 

4th.  That  if  the  jury  should  make  the  inferences  above  men- 
tioned, they  might  convict  the  prisoner  upon  this  indictment. 

The  jury  found  a  general  verdict  of  Guilty,  and  the  court  sen- 
tenced the  prisoner  to  four  years'  penal  servitude,  but  states  this 
oase  to  the  Court  of  Criminal  Appeal,  and  requests  the  opinion  of 
Her  Majesty's  Judges,  whether  tne  prisoner  has  been  duly  con- 
victed. 
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The  following  cases  were  cited  in  argument :  (R.  v.  Grove,  7 
Car.  &  P.  635 ;  R.  v.  Hall,  Russ.  &  Ry.  463 ;  R.  v.  Chapman, 
1  Cox  Crim.  Cas.  47  ;  R.  v.  Moah,  ante,  p.  60 ;  25  L.  J.  Rep.  66, 
M.  C. )  

This  case  was  set  down  for  argument  on  Saturday,  January  Emhezziemnu 
24th,  before  the  judges  who  then  constituted  the  court  (Pollock,     orlarany. 
C.  B.,  Wightman  and  Cresswell,  JJ.,  and  Martin  and  Watson, 
BB.);  but  no  counsel  were  instructed  to  argue. 

Cresswell,  J.,  now  delivered  the  judgment  of  the  court. 
This  case  was  sent  from  the  Sessions  at  Preston.  The  indictment 
was  against  the  defendant  as  a  servant  for  stealing,  not  for  em- 
bezzling. The  evidence  set  out  is  rather  long.  It  appears  that 
the  learned  Chairman  put  several  questions  to  the  jury,  and  he  says 
the  jury  found  a  general  verdict  of  guilty,  and  the  court  sentenced 
the  prisoner  to  four  years'  penal  servitude.  He  states  a  case  to  the 
Court  of  Criminal  Appeal,  and  requests  the  opinion  of  Her 
Majesty's  Judges  whether  the  prisoner  has  been  duly  convicted. 
Of  course,  he  means  to  inquire  whether  the  evidence  set  out  was 
such  as  would  warrant  a  verdict  of  Guilty.  Now,  we  think  there 
is  abundant  evidence  of  embezzlement,  but  not  evidence  of  steal- 
ing ;  and  although,  under  the  clause  in  the  recent  act  of  Parlia- 
ment,(A)  a  prisoner  indicted  for  stealing  may  be  convicted  of 
embezzlement,  yet  he  cannot  be  convicted  of  stealing,  if  there  is 
only  evidence  of  embezzlement.  Therefore  we  think  the  verdict 
was  not  warranted  by  the  evidence,  and  the  conviction  roust  be 
reversed.  Conviction  reversed,{c) 

(6)  14  &  15  Vict,  c  100,  s.  U. 

(c)  We  hATe  been  informed  that,  in  fact,  the  indictraeot  in  this  case  was  in  the  ordinary  form 
of  an  indictment  for  embezzlement ;  but  that  by  mistake  it  was  set  out  in  the  case  as  an 
indictment  for  larceny  from  the  master.  Assuming  the  charge  to  have  been  embezzlement 
and  not  larceny,  the  decision  might  seem  to  afford  some  sanction  of  authority  upon  points  not 
preTiously  decided.  In  the  first  place,  the  indictment  alleged  two  charges  only ;  bnt 
evidence  seema  to  have  been  receired  npon  the  trial  of  at  least  eight  different  instances  of  false 
entries  respecting  sums  receired  by  the  prisoner  on  account  of  his  masters ;  and  this  is 
certjunly  contrary  to  the  usual  practice,  which  confines  the  proof  to  the  sums  specifically 
charged  in  the  indictment.  If  evidence  may  be  given  of  any  number  of  different  transactions, 
in  which  the  prisoner  has  not  duly  entered  and  accounted  for  the  sums  received,  for  the 
purpose  of  showing  that  in  the  particular  instances  charged  the  errors  were  not  the  result  of 
accident  or  carelessness,  the  l^islative  provision,  permitting  three  distinct  charges  arising 
within  a  period  of  six  months  to  be  included  in  one  indictment,  seems  very  unnecessary. 
Secondly,  with  respect  to  money  which  had  been  paid  by  a  customer  to  the  master  himself,  and 
which  was  afterwards  by  the  master  handed  over  to  the  prisoner,  a  question  would  arlHO 
whether  that  was  money  received  for  and  on  account  of  the  master  within  the  meaning  of  the 
statute  against  embezzlement:  (7  &  8  Geo  4,  c.  29,  s.  47.)  In  R.  v.  Mcuten  (1  Den.  C.  C. 
332  ;  3  Cox  Crim.  Cas.  178),  it  was  held,  that  where  money  was  paid  by  a  customer  to  a  fellow- 
aenrant  of  the  prisoner,  and  by  that  servant  handed  over  to  the  prisoner,  whose  duty  it  was  to  pay 
it  over  to  hu  master's  cashier,  that  was  a  receipt  of  the  money  on  account  of  hb  master^ 
because  the  money  was  then  in  course  of  transit  from  the  customer  to  the  master;  and  upon 
that  ground  the  court  distinguished  R,  t.  Murray  (1  Moo.  C.  C.  276),  where  the  prisoner 
receired  from  a  fellow-servant  money  which  the  master  had  given  him  to  be  applied  to  a 
particular  purpose.  It  is  observable,  at  all  events,  that  no  case  has  yet  decided  that  the 
statute  of  embezzlement  applies  to  the  receipt  of  money  which  has  once  reached  the  master'a 
own  hands,  and  is  by  him  handed  over  to  a  person  in  bis  employment.  Nor  can  the  present 
case  be  regarded  as  a  decision  upon  these  points.  The  observation  in  the  judgment  that  thera 
was  abundant  evidence  of  embezzlement  is  not  at  all  necessary  to  the  decision,  which  proceeded 
upon  the  assumption  that  the  prisoner  was  convicted  of  larceny;  noiTdoes  the  expression 
necessarily  import  that  if  the  indictment  had  charged  embezzlement  instead  of  larceny,  X\\9 
conviction  for  that  offence  might  not  have  been  open  to  some  objection. 
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COURT  OF  CRIMINAL  APPEAL. 

July  22,  1856. 

(Before  Lord  Campbell,    C.J.,  Coleridge  and  Willes,  J^F., 

and  Alderson    and  Bramwell,  BB.) 

Reg.  v.  Cross  and  Leyland.  {a) 

Evidence — Compulsory  examination  of  bankrupt — Admissibility  of. 

The  examination  of  a  bankrupt  as  to  his  trade  dealing  and  effects^  law- 
fully  taken  under  sect.  Wl  of  \2  ^13  Vict,  c,  106,  is  admissible  in 
evidence  against  him  on  a  criminal  charge  arising  out  cf  the  very 
matters  as  to  which  he  was  so  examined : 

So  held,  in  a  case  where  the  bankrupt  was  tried  with  another  for  a  con- 
spiracy to  defeat  the  remedies  of  the  bankrupts  creditors  by  means  of 
a  judgment  and  execution,  founded  on  a  fictitious  debt ;  and  w/iere 
the  bankrupt  had  been  cross-examined  in  the  Bankruptcy  Court  as  to 
the  concoction  of  that  fraud, 

THIS  case  was  reserved  by  Martin,  B.,  before  whom  the 
prisoners  were  tried  at  the  Liverpool  Spring  Assizes,  1856. 
They  were  indicted  for  a  conspiracy  to  defeat  the  remedies  of  the 
rightful  creditors  of  the  prisoner,  John  Cross,  by  means  of  a  judg- 
ment against  him,  and  execution  thereon  in  the  Court  of  Common 
Pleas  at  Lancaster,  under  which  his  goods  were  seized,  the 
alleged  debt  for  which  the  judgment  was  given  being  fictitious. 
John  Cross  was  duly  made  bankrupt,  and  examined  in  the  ordi- 
nary way  before  the  Commi68ioner(^)  at  Manchester.  His  exami- 
nation was  offered  in  evidence  acrainst  him.  It  was  objected  to  by 
his  counsel,  who  stated  that  Willes,  J.,  had  admitted  similiur 
evidence  at  York,  but  reserved  the  question  for  the  opinion  of 
this  court.  The  learned  judge  adopted  the  same  course  in  the 
present  case. 

The  case  was  set  down  for  argument  on  the  3rd  May,  1856, 
before  Jervis,  C. J.,  Coleridge,  Wightman  and  Cresswell,  JJ.,  and 
Martin,  B. 

Wheeler^  for  the  prisoner,  commenced  his  argument  against  the 

(a)  Repnrted  by  A.  Bittlestow,  Esq.,  Barrister- at-Lavr. 

(6)  Tlie  exaroinatinn,  in  fact,  appears  to  hare  taken  place  before  the  Begistrar:  (aee  U|i 
«kMmtioD8  of  Coleridge,  J.,  In  R,  t.  Scott,  ante,  p.  174.) 
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admissibility  of  the  document,  and  reference  was  made  to  Sloggetfs  Reg. 

ccLse,  antej  p.  1 39 ;  but  jfche  court  thought  it  necessary  that  a  copy  of  the  "• 

examination  should  be  added  to  the  case,  in  order  that  the  court  might  ^^d 

soe  whether  the  examination  was  lawfully  taken  under  section  117  Lkyland. 
of  the  Bankrupt  Law  Consolidation  Act^  1849^  and  they  ordered 
it  to  be  amended  accordingly. 

The  following  copy  of  the  examination  was  subsequently  added  Evidence— 

to  the  case :—  Examinatum  of 


1856. 


abaakrupL 


The  Bankrupt  Law  Consolidation  Act 
In  Her  Majesty's  Coart  of  Bankniptcy  at  Manchester. 

The  fifth  day  of  February,  1856. 

I,  John  Cross,  of  Bolton  Le  Moors,  in  the  county  of  Lancaster,  innkeeper, 
the  person  declared  a  bankrupt  under  a  petition  for  adjudication  of  bankruptcy, 
filed  on  the  l6th  day  of  January,  1856,  do  solemnly  promise  and  declare  that  I 
will  make  true  answer  to  all  such  questions  as  may  be  proposed  to  me  respecting 
all  the  property  of  me  the  said  John  Cross,  and  all  dealings  and  transactions 
relating  thereto,  and  will  make  a  full  and  true  disclosure  of  all  that  has  been 
done  with  the  said  property  to  the  best  of  my  knowledge,  information  and 
belief. 

(Signed)  John  Cross. 

The  said  John  Cross  having,  on  the  day  and  year  and  at  the  place  above 
mentioned,  duly  made,  signed,  and  subscribed  the  solemn  promise  and  declara- 
tion required  by  law  to  be  made,  signed  and  subscribed  by  bankrupts  in  lieu  of 
an  oath  before  me  Nicholas  Simons,  Esq.,  Registrar,  acting  for  William  Thomas 
Jemmett,  Esq.,  with  his  consent  in  writing,  he  being  one  of  the  Commissioners 
of  Her  Majesty's  Court  of  Bankruptcy,  acting  in  the  prosecution  of  the  said 
petition  for  adjudication  of  bankruptcy,  I  proceeded  to  examine  him  touching 
the  discovery  of  his  estate  and  effects,  and  on  the  following  questions  being  put 
and  propounded  to  him  the  said  John  Cross,  he  gave  the  several  answers  hereto 
respectively  follovnng  each  question,  that  is  to  say, 

Q.  Do  you  know  William  Ramsden,  of  Bolton,  butcher?  A.  Yes,  sir. 
Q.  Did  he  ever  lend  you  any  money  ?  A.  No.  Q.  Did  you  ever  ffive  him  a 
promissory  note  for  70/.  or  any  other  amount  ?  A.  I  don^t  know :  if  I  did,  I've 
forgot.  Q.  Did  you,  or  did  you  not?  A.  Well,  I  cannot  remember  doing  it. 
Q.  Did  he  not  serve  you  with  a  writ  in  the  month  of  December  last  for  70/.  ? 
A.  Yes.  I  got  a  writ  from  Ramsden;  this  is  it  now  produced.  Q.  Who 
served  you  with  it  ?  A,  \  don't  know.  I  cannot  speak  to  it.  Q.  Was  it 
somebody  from  Preston  ?  A.  \  don*t  know.  There  was  somebody  from 
Preston  left  a  paper  with  my  Missus.  Q.  When  was  it  left  ?  A.  Some  time 
beginning  of  this  year.  Q.  Did  Ramsden  ever  apply  to  you  for  money  before 
you  got  the  writ  ?  A.  No.  Q;  Did  you  ever  enter  an  appearance  to  that  writ  ? 
A,  No.  Q.  Did  the  sheriff's  officer  take  possession  under  that  writ  for 
Ramsden's  debt  ?  A,  Yes ;  a  sheriff's  bailiff  of  the  name  of  Massey  came  from 
Preston,  and  took  possession.  Q.  Why  did  yon  not  enter  an  appearance  to  the 
writ  if  you  owed  Ramsden  no  money  ?  A.  \  did  not  know  that  I  had  any 
occasion.  Q.  Did  Ramsden  come  to  your  house  whilst  Massey  was  in  posses- 
sion ?  A>  No,  I  never  saw  him.  Q.  Was  this  placard  issued  to  sell  up  for 
Ramsden,  the  placard  having  Thomas  Massey  at  the  foot,  and  marked  B.  ? 
A.  Yes.  Q.  At  the  timfe  when  that  sale  was  to  have  taken  place,  h^d  you 
received  a  summons  from  the  Bankruptcy  Court  in  respect  of  a  debt  of  158/.  14«. 
you  owed  to  Messrs.  Moxon  and  Sons  ?  A.  Yes.  Q.  When  you  say  that  you 
did  not  know  you  had  any  occasion  to  enter  an  appearance,  had  you  never  nad 
a  writ  before  ?  Yes,  about  eighteen  months  before,  but  I  cannot  speak  exactly 
to  the  time.  Q.  Did  you  enter  an  appearance  to  that  ?  A,  Yes;  I  gave  orders  to 
you  to  do  it.  Q.  Then  why  did  you  not,  if  you  owed  Ramsden  no  money,  do 
the  same?    A,  I  thought  there  was  no  occasion.     Q.  Do  you  know  John 

Q  2 
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B*"*'         Murphy,  of  Bolton,  agent  and  debt  collector  ?    A.  Yes.    Q.  Have  you  con- 

^'  salted  him  about  your  aflfairs  ?     A,  No.     Q.  Whom  did  you  consult  about  your 

Cross        affairs?     A,  Farnworth,  a  sheriff's  officer,  at  Preston.     Q.  Was  that  before 

LBTtAHD      y°"  ^'^^  Ramsden's  writ  ?    A,  Yes.     Q.  How  long  before  you  got  Ramsden's 

'      writ  ?    A.  k  few  days.     Q.  Through  whom  did  you  become  acquainted  with 

1856.  Mr.  Farnworth  ?  A,  Through  James  Leyland,  telling  me  he  was  a  likely  man 
\        to  make  my  affairs  right.  Q.  Where  did  you  have  an  interview  with  Farnworth? 

Evidence—  A.  At  his  house  at  Preston.  Q.  Who  took  you  to  Farnworth  ?  A.  James 
Examination  qf  I^eyland  took  me  there.    I  had  never  seen  him  before.    Q.  What  did  Farnworth 

a  bankrupL  advise  you  to  do  ?  A.  Farnworth  advised  me  to  have  a  sale,  put  the  money  in 
my  pocket,  and  then  offer  the  creditors  as  much  as  I  could  pay  them.  Q.  Was 
Ramsden's  name  mentioned  at  the  time  you  were  with  Leyland  at  Farnworth's 
of  Preston  ?  A.  I  cannot  say  it  was.  Q.  When  did  you  consult  Leyland  about 
your  affairs,  which  made  him  go  with  you  to  Preston  ?  A.  About  six  weeks  or 
BO  before  New  Year's  Day  last.  Q.  Were  you  in  difficulties  at  that  time? 
A.  Yes.  Q.  What  did  Leyland  advise  you  to  do  ?  A,  He  advised  me  to  have 
a  sale,  put  the  money  in  my  pocket,  and  pay  the  creditors  as  far  as  it  went. 
Q.  What  was  the  final  arrangement  made  between  you  and  Farnworth,  after 
you  had  consulted  him  along  with  Leyland  ?  A,  It  was  agreed  that  he  was  to 
sell,  and  his  man  Massey  afterwards  came  in.  Q.  Did  you  or  Leyland  pay 
Farnworth  any  money?  A.  Yes,  Leyland  did.  Q.  How  much?  A.  Five 
pounds  first,  and  five  pounds  afterwards,  and  the  last  six  pounds,  something 
altogether  about  seventeen  pounds.  Q.  Whose  money  was  that  ?  A.  It  was 
mine.  I  found  it  to  pay  Farnworth.  Q.  What  for  doing  ?  A.  For  these 
friendly  writs.  Q.  What  friendly  writs  ?  A.  Ramsden's  and  John  Lowe's, 
a  tailor,  of  Bolton.  Q.  Did  you  owe  John  Lowe  anything  ?  A.  No.  Q,  How 
much  was  John  Lowe's  writ  for?  A.  Twenty  pounds  odd.  Q.  Who  men- 
tioned Ramsden's  and  Lowe's  names  to  you  ?  A.  1  cannot  speak  to  that. 
Q.  How  long  had  you  known  Ramsden  and  Lowe  ?  A,  A  good  many  years. 
Q.  Were  you  in  the  habit  of  attending  foot  races  ?  A,  Yes,  I've  been  to  many 
a  one.  Q.  Did  Ramsden,  Lowe  and  Leyland  use  to  go  with  you  ?  A,  Ramsden 
and  Lowe  never  went  with  me,  but  Leyland  has  been  many  a  time.  Q.  What 
was  the  name  of  the  attorney  who  issued  the  writs  ?  A,  It  was  Mr.  Stanley,  of 
Preston.  Q,  Did  you  ever  see  Mr.  Stanley?  A,  Yes;  once  when  I  was  at 
Farnworth's  house  he  came  in.  Q.  Had  you  sent  for  him  ?  J,  No.  Q.  What 
took  place  when  Stanley  came  in  ?  A,  I  don't  know.  Farnworth  and  he  were 
talking  together  at  the  opposite  side  of  the  room.  Q.  How  did  Farnworth 
know  that  Ramsden's  and  Lowe's  names  were  to  be  used  in  the  friendly  writs? 
A.  I  don't  know.  I  am  sure  I  did  not  tell  him.  Q.  Was  Leyland  with  you  at 
this  time  ?  A,  Yes ;  he  went  in  the  first  train  on  Sunday  morning,  and  I  went 
by  the  twenty  minutes  past  two  in  the  afternoon  of  the  same  day.  Q.  Did  the 
interview  between  you  and  Stanley  and  Leyland  and  Farnworth  take  place  on 
the  Sunday  ?   A,  Yes.     Q.  When  you  got  to  Preston  whom  did  you  first  see  ? 

A.  I  saw  Leyland,  he  met  me  at  the  train,  and  in  an  hour  or  so  afterwards  he 
took  me  to  Farnworth's.     Q.  Who  was  to  sell  under  this  posting  bill  marked 

B,  before  referred  to  ?  A,  Farnworth,  the  sheriff's  officer.  Q,  Did  Farnworth 
come  over  on  Friday,  the  18  th  of  January  last,  to  sell?  A,  Yes.  Q.  Did  he 
sell?  A.  No;  I  told  him  the  Bankrupt  Court  was  in  possession.  Q.  How 
long  had  Massey,  Farnworth's  man,  been  in  possession  up  to  the  I8th 
January  ?  ^.  I  believe  he  came  on  the  Monday  before.  Q.  How  long  before 
this  had  you  had  any  malt  from  Messrs.  Moxons,  of  Pontefract,  your  creditors  ? 
A.  About  four  months.  Q.  Did  you  brew  that  malt  ?  A.  Yes,  all  but  two 
loads,  which  I  sold  to  the  landlord  of  the  White  Lion  ;  he  was  without,  waiting 
for  some  he  had  ordered.  Q.  What  did  you  sell  him  that  at?  A,  I  sold  it 
him  at  535.  a  load  ;  at  this  time  I  had  not  got  Messrs.  Moxons'  invoice,  and  I 
agreed  with  him  he  was  to  pay  me  invoice  price  in  the  event  of  its  being  more. 
Q.  Did  you  sell  anybody  else  any,  either  malt  or  hops,  Ihout  this  time  ?  A.  I 
cannot  say,  but  to  the  best  of  my  belief  I  did  not.  Q,  Did  you  never  sign  a 
promissory  note  to  William  Ramsden  which  John  Ball,  fishmonger,  witnessed  ? 
A-  No,  I  don't  believe  I  ever  did.  Q.  Did  not  Massey  and  Farnworth  both  give 
up  posaession  of  your  bouse  on  the  18th  ?    A.  Yes ;  on  the  same  morning. 


CRIMINAL  LAW  CASES.  229 

Q.  To  whom  did  Massej  give  the  ke^rs  of  the  wine  cellar,  spirit  cellar,  and  ale         Rkg. 
cellar }    A,  I  believe  he  gave  them  to  Farnworth.  v. 

'*JoHN  Cross."  Cross 

AMD 

The  case  was  again  mentioned  on  3lRt  May,  but  it  was  not     L^yi-amd. 
argued,  in  consequence  of  Baron  Martin  stating  that  he  had  reserved        \^^q^ 
it  with  the  understanding  that,  without  any  separate  argument        •; — 
upon  it,  it  should  be  governed  by  the  decision  in  R,  v.  Scotty  ante^  ^^^^^^^^  f 

Subsequently  the  judges  present  on  that  occasion  (Lord  Camp- 
bell, C.J.,  Coleridge  and  Willes,  J  J.,  and  Alderson  and  Bram- 
well,  BB.)  considered  both  cases ;  and  on  the  22nd  July,  1856, 
judgment  was  delivered,  affirming  the  conviction  ;  all  the  judges, 
excepting  Coleridge,  J.,  holding  the  evidence  admissible.  The 
reasons  for  the  judgment  were  given  in  the  case  of  R,  v.  ScotL 

Conviction  affirmed^c) 

(c)  Although  the  decision  in  this  case  followed  that  in  /2.  y.  ScoU^  it  bas  been  thooi^ht  desirable 
that  both  shonld  be  reported,  as  the  point  decided  is  new,  and  has  been  tbe  subject  of  considerable 
discossion  and  some  difference  of  opinion ;  and  as  also  the  special  circnmstances  of  each  case 
maj  (with  reference  particnlarlj  to  some  of  the  remarks  of  Mr.  Justice  Coleridge)  be  con- 
sidered important,  as  illustrating  the  extent  to  which  the  doctrine  as  laid  down  by  the  court  is 
applicable. 
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COURT  OF  CRIMINAL  APPEAL. 

May  31,  1856. 

(Before  Lord  Campbell,  C.  J.,  Coleridge  and  Cresswell,  J  J., 

and  Alderson  and  Bramwell^  BB.) 

Reg.  r.  The  Inhabitants  of  the  Township  op  Gate 

FULFORD.  (o) 

Indictment  for  non-repair  of  a  road — Liability  under  inclosure  act — 
Award — Authority  of  the  Commissioners — Evidence  of  repairs — 
Presumption  of  jurisdiction, 

WherCy  upon  an  indictment  against  the  township  of  G,  F.for  non-repair 
of  a  public  road,  situate  in  the  township  of  fV,  F.,  alleging  a  liability 
under  an  award  of  Inclosure  Commissioners^  it  was  contended  for  the 
defendants  that  the  Inclosure  Act  only  gave  authority  to  the  commis- 
sioners to  set  out  roads  in  the  township  of  G.  F. ;  but  evidence  was 
given  for  the  Crown  that  the  township  of  G,  F.  had,  on  several  occasions, 
repaired  the  rood,  as  well  os  others  in  the  township  which  were  not 
public  roads.  The  jury  having  found  a  verdict  for  the  Crown  subject 
to  a  case  as  to  the  defendants  liability : 

Held,  that  assuming  the  contention  of  the  defendants  to  be  correct,  there 
was  evidence  from  which  the  jury  might  infer  thai  at  the  time  when 
the  award  was  made  the  road  lay  entirely  in  G,  F. 

The  road  in  question  was  described  in  the  award  as  ^^  a  carriage  road:^ 
it  branched  out  of  a  public  highway,  and  led  to  a  landing-place  on  the 
river  Ouse^  with  a  road  branching  from  it  to  fV,  F,  The  landing- 
place  was  used  by  the  inhabitants  of  G,  F,  and  W,  F.,  without  paying 
toll,  and  by  all  other  persons  on  payment  of  a  toll  to  the  lord  of  the 
manor.  In  the  award  some  roads  were  described  as  public  highways 
and  roads  ;  some  as  public  carriage  roads  and  some  as  private  car- 
riage roads ;  and  one  private  road  was  described  as  a  carriage  road 
simply.  The  Inclosure  Act  provided  that  the  public  roads  set  out  by 
the  commissioners  should  he  repaired  by  the  township  of  G.  F. 

Held,  that  the  road  indicted  sufficiently  appeared  to  he  a  public  road  set 
out  under  the  powers  of  the  act,  and  therefore  repairable  by  the  toton- 
ship  of  G.  F, 

THIS  was  an  indictment  against  the  inhabitants  of  the  township 
.  of  Gate  Fulford,  in  the  county  of  York,  for  the  non-repair  of  a 
highway.     It  came  on  to  be  tried  before  the   Honourable  Mr. 

(a)  Reported  bj  A.  Bittleston,  Esq.,  Barruter-at-Law. 


CRIMINAL   LAW   CASES.  231 

Justice  Cresawell,  at  the  Spring  Assizes  for  the  said  county,  held        Rm. 
at  York,  on  the  7th  day  of  March,   1855,  when  a  verdict  was  ijtnAmTAim 
entered  for  the  Crown  on  the  tl)ree  first  counts,  the  two  last  being     of  Gatk 
abandoned,  subject  to  the  following  case  reserved  for  the  opinion     Fulford. 
of  the  Court  of  Criminal  Appeal.  ^^ 

The   indictment  contained   five   counts;    the  fourth  and  fifth        

counts  were  abandoned  at  the  trial,  and  no  question  arises  upon  Repair  of  high- 

them.  way-Inchiurt 

Act 
County  of  York,  1  The  jurors  for  our  lady  the  Queen  upon  their  oath  present 
to  wit.  /  that  before  the  day  of  the  takinf(  of  this  inquisition  by  a 

certain  act  of  Parliament  made  in  the  thiriieth  year  of  the  reiprn  of  His  late 
Majesty  King  George  the  Second  '*  For  dividin^c  and  enclosing  certain  fields 
meadows  and  commons  in  the  manor  of  Fulford  in  the  county  of  York  "  the  said 
manor  of  Fulford  then  and  still  being  in  the  East  Riding  of  the  county  of  York 
'aforesaid :  It  was  amongst  other  things  enacted  that  Robert  Bewlay  Richard 
AJason  and  Samuel  Milboum  therein  descril)ed  should  be  and  they  were  thereby 
nominated  and  appointed  commissioners  for  the  dividing  and  allotting  the  com- 
mon fields  ings  and  commons  in  the  said  act  mentioned  and  for  the  executing  the 
several  other  powers  thereinafter  mentioned  and  for  that  purpose  they  the  said 
commissioners  or  the  major  part  of  them  should  within  twelve  calendar  months 
thence  next  ensuing  cause  a  true  and  perfect  survey  and  admeasurement  to  be 
made  by  such  person  or  persons  as  they  or  the  major  part  of  them  should  think 
fit  of  the  said  common  fields  ings  and  commons  or  waste  grounds  so  intended 
to  be  divided  as  aforesaid  and  after  such  survey  and  admeasurement  so  made 
should  set  out  divide  apportion  and  allot  the  same  respectively  in  the  manner 
ihereioafter  mentioned.  And  it  was  in  and  by  the  said  act  amongst  other  things 
provided  that  the  said  commissioners  or  the  major  part  of  them  should  have 
power  to  set  ont  one  statute  acre  of  land  or  so  much  more  as  they  should  think 
necessary  in  some  part  or  parts  of  the  said  common  fields  or  either  of  them  for 
the  common  use  of  the  proprietors  of  the  said  fields  to  su))p]y  them  from  time 
to  time  with  gravel  or  sand  for  repairing  the  highways  in  the  township  of  Gate 
Fulford  in  the  said  act  mentioned.  And  it  was  thereby  further  enacted  that  the 
said  commissioners  or  the  major  part  of  them  should  have  power  to  set  out  all 
Bach  public  and  private  ways  and  roads  and  ditches  fences  drains  bridges  gates 
and  stiles  as  they  should  think  necessary  or  convenient  in  over  and  upon  the 
lands  so  intended  by  the  said  act  to  be  divided  and  allotted  (so  as  all  such  public 
highways  so  to  be  set  out  should  be  of  the  breadth  of  forty  feet  at  least  between 
and  exclusive  of  the  ditches)  and  to  order  and  appoint  by  whom  and  in  what 
manner  all  the  said  roads  and  ways  ditches  fences  drains  bridges  gates  and  stiles 
should  respectively  be  made  and  thereafter  from  time  to  time  repaired  main- 
tained and  kept  in  repair.  And  in  the  said  act  it  was  provided  that  all  such  public 
and  common  highways  when  so  set  out  and  made  as  aforesaid  should  from  time 
to  time  be  repaired  and  kept  in  repair  by  the  inhabitants  of  the  township  of 
Gate  Fulford  in  the  county  of  York.  And  that  after  such  ways  and  roads 
should  be  so  set  out  and  made  it  should  not  be  lawful  for  any  person  or  persons 
in  any  manner  whatsoever  to  use  any  other  public  or  private  way  or  road  in  or 
over  the  said  lands  so  to  be  divided  and  allotted  or  any  of  them.  And  it  was 
thereby  further  enacted  that  the  said  commissioners  or  the  major  part  of  them 
should  within  two  years  after  such  survey  and  admeasurement  should  be  made  as 
aforesaid  make  or  cause  to  be  made  an  award  or  instrument  in  writing  in  which 
they  should  express  the  several  things  in  the  said  act  more  particularly  mentioned 
and  which  said  award  should  contain  amongst  other  things  proper  orders  and 
directions  concerning  such  public  and  private  roads  and  ways  and  concerning 
the  fences  ditches  drains  bridges  gates  and  stiles  in  over  and  upon  the  said  lands 
so  intended  to  be  divided  and  inclosed  as  aforesaid  together  with  all  such  other 
orders  and  directions  as  they  the  said  commissioners  or  the  major  part  of  them 
should  think  necessary  or  projier  for  the  perfecting  and  completing  the  said 
intended  division  and  inclosure.  And  that  such  award  or  instrument  should  be 
fairly  ingrossed  upon  parchment  and  sealed  and  delivered  by  the  said  commis- 
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Bso.  sioners  or  the  major  part  of  them  and  then  inrolled  at  length  in  the  puhlic  register 

9,  office  for  registering  deeds  in  the  east  riding  of  the  said  county  of  York  and  the 

Inhabitants  registrar  of  the  said  east  riding  or  his  deputy  was  thereby  required  to  inrol  the 

OK  Gate       ^^\^  award  amongst  the  inrolments  of  bargains  and  sales  of  lands  in  the  same 

FuLFoRD.      riding.     And  the  jurors  aforesaid  upon  their  oath  aforesaid  further  present  that 

7777  after  the  making  and  passing  of  the  said  act  the  said  commissioners  took  upon 

them  the  execution  of  the  powers  and  authorities  so  vested  in  them  by  the  said 
Repair  of  high-  ^^^  ^^  aforesaid  and  thereupon  within  the  said  period  of  twelve  calendar  months 
wi^-htclmure  roade  or  caused  to  be  made  a  true  and  perfect  survey  and  admeasurement  of  the 
Act.  s^id  common  fields  ings  and  commons  or  waste  grounds  so  intended  to  be 

divided  pursuant  to  the  said  act  and  after  such  survey  and  admeasurement 
having  been  so  made  or  caused  to  be  made  did  set  out  divide  apportion  and 
allot  the  same  common  fields  ings  and  commons  of  waste  grounds  respectively 
in  the  manner  in  the  said  act  mentioned  and  directed  and  amongst  other  things 
did  set  out  divide  apportion  and  allot  one  acre  of  land  in  a  certain  part  of  the 
said  common  fields  so  intended  to  be  divided  and  allotted  as  aforesaid  for  the 
common  use  of  the  proprietors  of  the  said  fields  to  supply  them  from  time  to 
time  with  gravel  or  sand  for  the  purpose  in  the  said  act  mentioned  and  did 
also  set  out  such  public  and  private  ways  and  roads  and  bridges  as  they  thought 
necessary  or  convenient  in  over  and  upon  the  lands  so  by  the  said  act  intended 
to  be  divided  and  allotted  as  aforesaid  and  amongst  others  the  public  way  or 
road  and  bridge  respectively  hereinafter  particularly  mentioned  and  alleged  to 
be  out  of  repair  and  executed  to  the  best  of  their  judgment  the  several  other 
powers  vested  in  them  by  the  said  act.     And  the  jurors  aforesaid  upon  their 
oath  aforesaid  further  present  that  after  the  making  and  passing  of  the  said  act 
and  after  the  said  commissioners  had  taken  upon  them  the  execution  of  the 
powers  and  authorities  vested  in  them  in  and  by  the  said  act  as  aforesaid  and 
within  two  years  to  wit  immediately  after  making  such  survey  and  admeasure- 
ment as  aforesaid  and  after  completing  such  division  and  allotment  and  afler 
executing  to  the  best  of  their  judgment  the  several  other  powers  vested  in  them 
by  the  said  act  to  wit  on  the  tenth  day  of  October  in  the  year  of  our  Lord  one 
thousand  seven   hundred  and  fifty-nine  the  major  part  of  the  said  commis- 
sioners to  wit  the  said  Robert  Bewlay  and  the  said  Richard  Mason  did  make 
or  cause  to  be  made  an  award  or  instrument  in  writing  in  which  thty  did  express 
the  several  matters  and  things  in  the  said  act  in  that  behalf  mentioned  and 
which  said  award  or  instrument  in  writing  so  made  as  aforesaid  did  contain 
proper  orders  and  directions  concerning  such  public  and  private  roads  and  wajs 
and  concerning  the  fences  ditches  drains  bridges  gates  and  stiles  in  over  and 
upon  the  said  lands  so  by  the  said  act  intended  to  be  divided  and  inclosed  as  afore- 
said together  with  all  such  other  orders  and  directions  as  they  the  major  part  of  the 
said  commissionersthought  necessary  or  proper  for  the  perfecting  and  completing 
the  said  division  and  inclosure  according  to  the  true  intent  and  meaning  of  the  said 
act  and  the  said  award  or  instrument  was  fairly  engrossed  upon  parchment  and 
scaled  and  delivered  by  the  major  part  of  the  said  commissioners  to  wit  by  the  said 
Robert  Bewlay  and  Richard  Mason  and  was  then  to  wit  on  the  eighteenth  day  of 
July  one  thousand  seven  hundred  and  sixty-three  inrolled  at  full  length  by  the 
then  registrar  or  his  deputy  in  the  public  register  office  for  registering  deeds  in  the 
east  riding  of  the  said  county  of  York  as  was  by  the  said  act  directed  io  that 
behalf.     And  the  jurors  aforesaid  upon  their  oath  aforesaid  further  present  that 
the  said  commissioners  by  their  said  award  amongst  other  allotments  by  them 
therein  made  of  the  said  common  fields  ings  and  commons  or  waste  grounds  by 
the  said  act  intended  to  be  divided  and  allotted  as  aforesaid  did  thereby  allot 
and  award  one  acre  of  land  by  certain  abuttals  and  boundaries  in  the  said  award 
mentioned  and  as  the  same  was  then  staked  out  and  they  the  said  commission- 
ers did  thereby  award  that  the  said  one  acre  so  by  them  set  out  as  aforesaid 
should  be  to  and  for  the  common  use  of  the  proprietors  of  the  said  common 
fields  to  supply  them  from  time  to  time  with  gravel  or  sand  for  repairing  the 
highways  in  the  said  township  of  Gate  Fulford  as  by  the  said  award  reference 
being  thereunto  had  will  more  fully  and  at  large  appear  which  said  one  acre  was 
so  set  out  allotted  and  awarded  in  a  certain  part  of  the  said  common  fields  by 
the  said  act  intended  to  be  divided  and  allotted  as  aforesaid  and  by  reason  of 
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the  premiaes  and  by  force  of  the  said  act  and  by  virtue  of  the  said  award  so  in         Bbo. 
pursuance  thereof  by  the  said  commissioners  made  as  aforesaid  thereupon  was  v. 

and  from  thence  continually  hath  been  and  still  is  held  and  enjoyed  to  and  for  IwHABiTAwm 
the  common  use  of  the  proprietors  of  the  said  fields  to  supply  them  from  time      o^  Gatb 
to  time  with  gravel  or  sand  for  repairing  the  highways  in  the  said  township  of     Fulford* 
Gate  Fulford.     And  the  jurors  aforesaid  upon  their  oath   aforesaid   further         "~ 

present  that  the  said  commissioners  by  their  said  award  amongst  several  public         * 

and  private  ways  and  roads  made  and  by  them  therein  set  out  and  appointed  /ggpa^^o/Aioft- 
and  which  they  thereby  adjudged  to  be  necessary  and  convenient  to  be  made  ufov^-Tneioture 
in  over  and  upon  the  said  lands  intended  to  be  divided  and  allotted  as  aforesaid  j^^t 

did  order  and  award  that  there  should   be  one  carriage  road  branching  out  of 
the  last  thereinbefore  mentioned  road  (and  which  said  last  hereinbefore  mentioned 
road  is  in  the  said  award  described  to  be  and  is  a  public  carriage  road  leading 
from  the  south  end  of  Fulford  aforesaid  to  Selby  in  the  east  riding  aforesaid  and 
is  part  of  a  common  Queen's  highway  leading  from  the  city  of  York  over  the 
said  townships  of  Water  Fulford  and  Gate  Fulford  and  certain  other  townships 
to  Selby  in  the  said  county)  and  which  said  first  abovementioned  carriage  road  so 
awarded  as  aforesaid  is  described  in  the  said  award  as  leading  to  Water  Fulford  afore- 
said and  a  certain  landing  place  in  the  said  award  mentioned  that  is  to  say  the 
landing  place  adjoining  a  certain  public  navigable  river  called  theOuseand  the  said 
commissioners  did  thereby  further  order  and  award  that  there  should  be  one 
carriage  bridge  over  the  water  sewer  across  the  said  road  so  set  out  as  lastly 
aforesaid  and  in  the  said  award  more  particularly  described  and  the  said  com- 
missioners did  thereby  further  order  and  award  that  the  said  road  and  bridge 
should  be  made  and  from  time  to  time  kept  in  repair  by  the  inhabitants  of  Gate 
Fulford  aforesaid  in  the  said  award  called  the  township  of  Fulford  aforesaid  as 
by  the   said   award  reference  being  thereunto  had  will  more    fully  and   at 
large  appear  which  said  carriage  road  so  set  out  ordered  and  awarded  by  the 
said  commissioners  as  hereinbefore  mentioned  was  then  and  there  to  wit  in  over 
and  upon  the  said  lands  so  intended  to  be  divided  and  allotted  as  afores  id  of 
the  breadth  of  forty  feet  at  the  least  to  wit  of  the  breadth  of  forty  feet  between 
and  exclusive  of  the  ditches  and  was  so  set  out  as  aforesaid  in  over  and  upon 
the  said  lands  by  the  said  act  intended  to  be  divided  and  allotted  as  aforesaid 
and  by  reason  of  the  premises  then  and  there  became  and  was  and  from  thence- 
forth continually  hath  been  and  still  is  a  common  public  highway  used  for  all 
the  liege  subjects  of  our  lady  the  now  Queen  and  her  predecessors  to  go  return 
pass  and  repass  on  foot  and  on  horseback  and  with  cattle  carts  and  carriages  at 
their  will  and  pleasure  and  to  be  amended  and  repaired  at  the  general  expense 
of  the  inhabitants  of  the  said  township  of  Gate  Fulford.    And  the  jurors  afore- 
said upon  their  oatfi  aforesaid  further  say  that  the  whole  of  the  said  carriage 
road  so  set  out  ordered  and  awarded  as  aforesaid  for  the  length  of  divers  to  wit 
three  hundred  yards  and  in  breadth  divers  to  wit  forty  feet  after  the  same  had 
been  so  set  out  ordered  and  awarded  as  aforesaid  and  after  the  making  and 
inrolment  of  the  said  award  of  the  said  commissioners  in  manner  and  form 
aforesaid  and  after  the  said  carriage  road  had  been  completed  and  made  to  wit 
on  the  first  day  of  January  in  the  year  of  our  Lord  one  thonsand  eight  hundred 
and  fifty  four  and  from  thence  continually  afterwards  until  the  day  of  the  taking 
of  this  inquisition  in  the  township  of  Water  Fulford  aforesaid  in  the  county 
aforesaid  was  and  yet  is  very  ruinous  miry  deep  broken  and  in  great  decay  for 
want  of  due  reparation  and  amendment  of  the  same  so  that  the  Queen^s  subjects 
through  the  same  way  with  their  horses  coaches  carts  and  waggons  could  not 
during  the  time  aforesaid  nor  yet  can  go  return  pass  ride  and  labour  without 
great  danger  of  their  lives  and  the  loss  of  their  goods  to  the  great  damage  and 
common  nuisance  of  all  the  Queen^s  liege  subjects  through  the  same  way  going 
returning  passing  riding  and  labouring  and  against  the  form  of  the  act  of 
Parliament  aforesaid  and  against  the  peace  of  our  said  lady  the  Queen  her  crown 
and  dignity  and  that  the  inhabitants  of  the  said  township  of  Gate   Fulford 
aforesaid  the  said  carriage  road  so  ordered  and  awarded  as  aforesaid  so  as 
aforesaid  being  in  decay  by  reason  of  the  premises  and  by  force  of  the  said 
Act  and  by  virtue  of  the  said  award  so  in  pursuance  thereof  by  the  said  com- 
missioners made  as  aforesaid  ought  during  the  time  last  aforesaid  to  have 
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Rbo.  repaired  and  amended  and  still  of  ri^irht  ouf(ht  to  repair  and  amend  the  said 

^*  highway  so  being  in  decay  as  aforesaid  when  and  so  often  as  it  hath  been  and 

Ihhabitants  gijuji  jjg  necessary. 

OF  Gate  rpj^^  second  and  third  counts  were  precisely  the  same  as  the  first  except  that 

ULFORD.  ijjgtead  of  describing  the  road  as  being  in  tbe  township  of  Water  Fulford  in  the 

1856.  county  of  York  the  second  count  described  it  as  being  in  the  parish  of  Gfate 

'  Fulford  in  the  county  aforesaid  and  tbe  tbird  count  described  it  as  being  in  the 

Repair  of  high-  township  of  Gate  Fulford  in  the  county  aforesaid. 

^^—J^^o**^  To  this  indictment  the  defendants  pleaded  not  guilty.  At  the 
trial  the  counsel  for  the  prosecution  put  in  evidence,  and  proved 
the  Act  of  Parliament  and  award  referred  to  in  the  indictment. 
The  award  which  bears  date  the  10th  day  of  October,  1759,  was 
duly  made,  engrossed,  and  inrolled  according  to  the  provisions '  of 
the  said  act,  and  all  things  necessary  to  give  validity  to  it  were 
done  and  performed.  Copies  of  the  material  parts  of  the  said  act 
and  award  accompany  this  case,  and  are  to  be  treated  as  part  of  it^ 
but  if  necessary  full  copies  of  the  said  act  and  award  are  to  be 
referred  to. 

The  manor  of  Fulford,  mentioned  in  the  said  act  and  award, 
consists  of  the  township  of  Gate  Fulford,  and  part  of  the  township 
of  Water  Fulford,  and  there  is  a  parish  called  Fulford  Ambo,  which 
is  co-extensive  with  the  said  manor.  The  road  indict ed,  which  is 
44 1  yards  long  and  40  feet  wide,  branches  out  of  a  public  highway 
between  York  and  Selby,and  leads  to  a  landing-place  on  the  river 
Ouse,  with  a  road  branching  from  it  to  Water  Fulford,  as  herein- 
after described.     It  is  set  out  in  the  award  as  follows : — 

*^  And  we  do  order  and  award  that  there  shall  be  one  other 
carriage  road  branching  out  of  this  last-mentioned  road,  and 
leading  to  Water  Fulford,  and  the  landing-place  hereinafter  to  be 
mentioned,  abutting  on  the  allotment  of  the  above-named  Frances 
Barlow,  and  the  heirs  of  the  said  Edward  Stabler  hereinbefore 
mentioned,  and  one  carriage  bridge  over  the  water-sewer,  across 
the  road  running  into  the  allotment  of  the  said  Frances  Barlow, 
which  said  road  and  bridge  shall  be  made,  and  from  time  to  time 
kept  in  repair  by  the  inhabitants  of  the  township  of  Fulford 
aforesaid.'*  {b) 

The  landing-place  is  used  by  the  inhabitants  of  the  township  of 
Gate  Fulford  and  Water  Fulford  without  paying  any  toll.  From 
all  other  persons  using  the  said  landing-place,  the  Lord  of  the 

(6)  In  and  by  the  award  varioos  roads  were  set  oat. 

Several  were  described  as  "  public  highways,  or  roads/'  with  '*  carriage  bridges'*  over  drwns 
crossing  the  same ;  and  were  directed  to  be  repaired  by  the  inhabitants  of  the  township  of 
Gate  Falford. 

Some  as  ^  private  carriage  roads/'  to  be  repaired  bj  the  proprietors  of  the  allotments  on 
either  side,  with  carriage  bridges  where  necessary. 

Others  as  "  public  carriage  roads,**  to  be  '*  repaired  by  the  inhabitants  of  the  town  of 
Falford." 

And  also  "  one  other  carriage  road  leading  from  Fulford  aforesaid,  to  the  several  allotments 
<m  the  west  moor/*  repairuble  by  the  proprietors  of  the  allotments. 

A  plan  was  annexed  to  the  case,  and  some  farther  description  of  the  road  and  adjoining 
allotments  was  given  with  reference  to  the  plan ;  but  it  is  believed  that  the  general  sitnalion 
and  Jiser  of  the  road  will  be  sufficiently  understood  from  the  remaining  statements  io  the  case. 
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Manor  of  Fulford  has  been  in  the  habit  of  exacting  a  toll  for  the        Bso. 
use  thereof.  ^' 

The  Lord  of  the  Manor  of  Fulford  is  the  owner  of  the  land  on  op  Gate 
both  sides  of  the  road  as  delineated  on  the  plan,  with  the  exception  Fulfobd. 
of  the  said  parts  numbered  respectively  2  and  4.  ~T 

Evidence  was  given  at  the  trial,  on  behalf  of  the  prosecution,        ' 

that  the  road  in  question  was  used  by  all  persons  who  chose  to  use  it  Repair  of  htgh- 
for  the  purpose  of  going  to  and  from  the  said  landing-place,  for  the  •«»5r--^»c'o»ure 
use  of  the  same  in  the  manner  hereinbefore  described ;  and  that  on 
various  occasions  till  within  the  last  fifteen  or  twenty  years  it  had 
been  repaired  from  time  to  time  by  the  surveyors  of  the  highways 
of  the  township  of  Gate  Fulford  and  by  occupiers  of  land  m  that 
township ;  and  that  for  the  purpose  of  such  repairs  materials  had 
been  used  which  had  been  gotten  from  the  acre  of  land  set  out 
under  the  award  for  getting  sand  or  gravel  for  repairing  the  high- 
ways in  the  township  of  Gate  Fulford.  It  was  also  proved,  on 
cross-examination  of  witnesses  for  the  prosecution,  that  similar 
repairs  were  done  from  time  to  time  during  the  same  period,  by  the 
said  surveyors  and  occupiers  of  land  in  the  said  township  of  Gate 
Fulford,  to  all  the  bye  roads  as  well  as  the  public  roads  in  that 
township,  and  also  that  repairs  to  the  road  indicted  were  done 
during  the  surveyorship  of  a  Mr.  Wormald,  who  was  proved  to 
have  used  the  said  road  very  much  for  the  purpose  of  carting 
timber  to  and  from  the  said  landing-place. 

The  road  in  question  was  out  of  repair  as  charged  in  the 
indictment. 

The  counsel  for  the  prosecution  contended  that  under  the 
circumstances  above  set  forth,  the  defendants  were  liable  for  the 
non-repair  of  the  said  road  as  charged  in  the  indictment. 

The  defendants'  counsel  on  the  other  hand  contended : — 

1st.  That  the  defendants  were  not  liable. 

2nd.  That  the  Commissioners  had  no  power  under  the  act  to 
deal  with  any  part  of  the  manor  which  was  not  in  the  township  of 
Gate  Fulford. 

3rd.  That  they  were  only  empowered  to  throw  on  the  defendants 
the  burden  of  repairing  the  high  roads  over  the  enclosed  landing  in 
the  township  of  Gate  Fulford. 

4th.  That  if  the  road  was  one  which  they  had  authority  to  deal 
with  at  all,  as  they  had  not  by  their  award  declared  it  to  be  a 
public  highway,  they  had  no  power  to  throw  the  burden  of  repair- 
ing it  on  the  defendants. 

5th.  That  it  could  only  be  made  a  public  highway  by  the 
award. 

If  the  Court  of  Criminal  Appeal  shall  be  of  opinion  that  the 
defendants  are  not  liable  as  charged  in  the  indictment,  then,  a 
verdict  thereon  is  to  be  entered  for  them ;  otherwise  the  verdict 
entered  for  the  Crown  is  to  stand. 

The  case  was  argued  May  31,  1856,  before  the  Judges  above- 
named. 

Kemplay  {IL  Hill  with  him)  appeared  for  the  prQ0ecution ;  but 
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Reo.  The  court  directed  the  counsel  for  the  defendants  to  begin  in 

-       ^'  accordance  with  the  ordinary  practice  of  this  court. 

OP  Gate  ^«  ^'  ^//w  (Price  with  him)  for  the  defendants. — The  conviction 

FuLFOKD.     cannot  be  sustained.      At  common  law  the  defendants  are  not 

~~        liable  to  this  indictment ;  and  the  prosecutors  are  bound  to  show 

'        clearly  that  the  Inclosure  Act  and  the  award  taken  together,  have 

Repair  of  high-  cast  upon  the  towuship  of  Gate  Fulford  the  obligation  to  repair 
^y—j^t^rt  i-hg  road  in  question.     This  they  have  failed  to  do.     First,  They 
do  not  shew  this  to  be  a  public  road ;  and  if  it  be  not  a  public 
road,  the  act  of  Parliament  does  not  impose  upon  the  defendants 
the  duty  of  repairing  it ;  nor  doej^  the  award.     The  award  in  terms 
requires  "  the  township  of  Fulford  "  to  repair,  meaning,  probably, 
the  town,  as  is  expressed  in  the  award  with  respect  to  another 
road.     But  if  the  award  had  expressly  directed  the  defendants  to 
repair,  the  direction  would  have  been  altogether  invalid  as  being 
ultra  vires:  (R.  v.  Cottingham^  6  T.  R.  20;  R,  v.  Richards,  8  T.  R, 
634;    R.  V.   Enfield^    3  Burn's  Justice,  82  (ed.  1837)  note  (a); 
J2.  V.  Edmonton^  1  Moo.  &  R.  24.)     Now  the  Commissioners  have 
not  set  out  the  road  in  question  as  a  public  road.     They  describe 
it  as  a  carriage-road ;  and  there  is  nothing  in  that  expression  to 
shew  that  they  meant  it  to  be  a  public  road.     On  the  contrary, 
they  describe  some  carriage-roads  as  private,  and  the  only  other 
instance  in  which  they  speak  of  *^ a  carriage-road"  simply,  they 
evidently  mean  a  private  road.     In  addition  to  which  the  user  of 
this  road  is  not  by  the  general  public,  but  only  by  the  inhabitants 
of  the  two  townships.     All  other  persons  who  use  the  landing-place, 
to  which  the  road  is  an  approach,  have  to  pay  a  toll  to  the  Lord  of 
the  Manor  for  permission  to  go  there :  {Poole  v.  Huskissouj  1 1  Mee. 
&  W.  827.)     Secondly,  If  the  Commissioners  had  declared  this  to 
be  a  public  road,  they  would  have  exceeded  their  powers ;  for  the 
act  only  authorizes  them  to  set  out  such  roads  in  Gate  Fulford, 
and  this  road  is  as  to  a  considerable  part  of  it  in  Water  Fulford.(c) 
[Cress WELL,   J. — The   whole   manor  includes    part   of   Water 
Fulford;    and  the  general  jurisdiction  of  the  Commissioners  to 
divide  and  allot  extends  over  the  whole  manor.]     But  the  juris- 
diction to  do  the  particular  act  must  be  clearly  established,  and  not 
left  to  presumption.     [Lord  Campbell,  C.  J. — The  jurisdiction 
depends  upon  the  existence  of  a  certain  fact;    and  if  there  was 
evidence  which  would  warrant  the  jury  in  inferring  the  existence 
of  that  fact,  it  is  enough.     We  are  not  to  consider  here  the  weight 
of  the  evidence.     Cresswell,  J. —  The  evidence  of  repairs  done 
by  the  defendants  was  something  to  be  submitted  to  the  jury,  who 
may  have  inferred  that,  though  at  the  present  time  a  part  of  the 
road  is  considered  to  lie  in  Water  Fulford,  yet,  when  the  award  was 
made,  it  lay  wholly  in  Gate  Fulford.]     In  point  of  fact,  no  such 
question  was  ever  submitted  to  the  jury ;    the  contrary  being 
assumed  as  the  fact;    but  if  it  had,  they  would  not  have  been 

(e)  Kemplay  admitted  that  the  defendants  would  not  be  liable,  if  the  commiBsioiiers  had 
exceeded  their  jurisdiction  in  setting  out  any  purt  of  the  road  indicted. 


1856. 
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warranted  in  drawing  the  inference  suggested  from  such  evidence        Rbo. 
of  repairs  as  was  given  in  this  case :   (-B.  v.  JEnfieldy  per  Lord  ijjh^b^^j(j„ 
Tenterden,  C  J.)  of  Gate 

Kemplay  was  not  heard.  Fulford. 

Lord  Campbell,  C.  J. — A  verdict  has  been  found  for  the 
Crown  upon  the  facts  proved ;  and  that  verdict  is  not  to  be  dis- 
turbed, unless  we  can  see  that  the  defendants  are  not  liable  as  Repair  of 
chained  in  the  indictment.  There  was  evidence  from  which  a  ^^^htuXl!^ 
jury  might  infer  that  the  necessary  facts  existed  to  give  the  Com- 
missioners jurisdiction  to  set  out  this  road  as  a  public  road ;  and  if 
they  had  jurisdiction,  I  think  it  sufficiently  appears  that  they  have 
80  set  it  out  under  the  powers  of  the  act,  and  that  the  defendants 
are,  consequently,  bound  to  repair  it. 

Alderson,  6. — This  is  certainly  a  road  set  out  over  lands 
intended  to  be  inclosed  under  the  act  of  Parliament ;  and  I  think 
also  it  is  a  public  road. 

Coleridge  and  Cresswell,  JJ.,  and  Bbamwell,  B.  con- 
curred. 

Conviction  affirmed. 
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COURT  OF  QUEEN'S  BENCH. 

June  11  and  12,  1856. 

(Before  Lefroy,  C.  J.,  Ceampton,    Peeein,  and  Moore,  JJ.) 

Reg.  v.  Woodside.  (a) 

Habeas    corptts  —  Conviction    bad   for     uncertainty    of   sentence — 

Exhibiting  articles  of  the  peace. 

On  a  return  to  a  writ  of  habeas  corpus^  the  gaoler  returned  two  com- 
mittals. The  first  was  on  a  conviction  under  the  Summary  Juris- 
diction Act  (14  ^  15  Vict.  c.  92),  dated  the  2\st  May^  and  sentenced 
to  two  months^  imprisonment,  and  to  give  bad  to  heep  the  peace  for 
seven  years ;  the  second  was  on  a  conviction  dated  the  7th  June,  with 
a  sentence  of  imprisonment  for  two  months,  and  without  the  order  to  give 
bad.  The  period  from  which  the  time  of  imprisonment  was  to  be 
computed  was  not  stated  in  either : 

Held,  that  the  first  conviction  was  bad,  as  being  an  excess  of  jurisdiction, 
as  the  magistrates  in  proceeding  under  the  Summary  Jurisdiction  Act, 
were  not  justified  in  passing  any  sentence  not  warranted  by  the  act. 

That  the  second  conviction  was  bad  for  uncertainty,  as,  if  the  time  should 
be  computed  from  the  date  of  the  warrant,  the  sentence  would  be  in 
excess  of  the  magistrates^  jurisdiction,  and  there  were  no  means  of 
ascertaining  otherwise  what  the  period  was. 

A  person  proposing  to  exhibit  articles  of  the  peace,  should  be  present  in 
court  when  they  are  sworn  and  exhibited. 

When  articles  of  the  peace  have  been  exhibited  against  a  person,  the 
court  will  direct  that  he  should  be  confined  in  the  gaol  of  the  neigh- 
bourhood where  he  resides,  if  he  so  desire,  in  order  to  enable  him  to 
obtain  bail. 

A  WRIT  of  habeas  corpus  having  issued  to  the  governor  of  the 
county  Antrim  gaol  to  return  the  body  of  John  Woodside 
into  court,  together  with  the  causes  of  his  detention,  the  follow- 
ing committals  were  returned  in  obedience  to  the  writ : — 


(^n)  Rpportcd  by  P.  J.  M^Kbnwa,  Esq.,  Barristcr-at-Law. 
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Countjr  of  the  Town  of  I      To  the  constables  of  Carrlckfergus,  or  R"». 

Camckfergus,  to  wit.  j  any  of  them,  and  to  the  keeper  of  the  woodside. 

gaol  of  the  county  of  Antrim,  at  Belfast,  in  the  said  county  of  

Antrim.  1866. 

Whereas  John  Woodside,  late  of  the  middle  division  of  the  ArticleToftie 
county  of  the  town  of  Carrickfergus,  was,  on  the  2l8t  day  of  May,  pcaca—  Habeas 
1856,  duly  convicted  before  the  undersigned,  one  of  Her  Majesty's  corpus. 
justices  of  the  peace  in  and  for  the  said  county  of  the  town  of 
Carrickfergus,  at  petty  sessions,  and  Steward  Dunne,  Valentine 
William  Magill,  and  tfames  Barnett,  esquires,  three  other  of  Her 
Majesty's  justices  of  the  peace  in  and  for  the  said  county  of  the 
town  of  Carrickfergus,  at  said  petty  sessions  assembled,  on  the  oath 
of  Mary  Woodside  and  others,  of  said  middle  division,  for 
that  he  the  said  John  Woodside,  in  the  said  middle  division  of  the 
county  of  the  town  of  Carrickfergus,  on  the  seventh  day  of  May 
last  past,  did  then  and  there  violently  assault  his  wife  Mary 
Woodside,  and  did  threaten  to  take  away  her  life :  it  was  thereby 
adjudged  that  the  said  John  Woodside^  for  his  said  offence^  should  be 
imprisoned  in  the  county  of  Antrim  gaol^  at  BeJfasty  in  the  said  county 
of  Antrim^  for  the  space  of  two  calendar  months. 

These  are,  therefore,  to  command  you,  the  said  constables  of 
Carrickfergus,  or  any  of  you,  to  take  the  said  John  Woodside, 
and  him  safely  convey  to  the  county  of  Antrim  gaol,  at  Belfast 
aforesaid,  and  there  deliver  him  to  the  keeper  thereof,  together 
with  this  precept ;  and  I  do  hereby  command  you,  the  said  keeper 
of  the  said  gaol,  to  receive  the  said  John  Woodside  into  your 
custody  in  the  said  gaol,  and  there  to  imprison  him  for  two 
months. 

Given,  &C.,  7th  June,  1856.  John  Lego,  J.  P. 

True  copy  of  second  committal.      j  ^  j,^^^^^^  Governor. 

County  of  the  Town  of  1      To  the  constables  of  Carrickfergus,  or 
Carrickfergus,  to  wit.   )  any  of  them,  and  to  the  keeper  of  the 
gaol  of  the  county  of  Antrim,  at  Belfast,  in  the  said  county  of 
Antrim. 

Whereas  John  Woodside,  late  of  the  middle  division  of  the 
county  of  the  town  of  Carrickfergus,  was  this  day  duly  convicted 
before  the  undersigned,  one  of  Her  Majesty's  justices  of  the  peace 
in  and  for  the  said  county  of  the  town  of  Carrickfergus,  on  the 
oath  of  Mary  Woodside  and  others ;  for  that  the  said  John  Wood- 
side,  in  the  middle  division  of  the  county  of  the  town  of  Carrick- 
fergus, on  the  seventh  day  of  May  instant,  did  then  and  there 
violently  assault  his  wife  Mary  Woodside,  and  did  threaten  to  take 
away  her  life ;  and  it  was  thereby  adjudged  that  the  said  John 
Woodside,  for  his  said  offence,  should  be  imprisoned  in  the  county 
of  Antrim  gaol,  at  Belfast,  in  the  said  county  of  Antrim,  for  the 
space  of  two  calendar  months,  and  to  give  haily  himself  in  one  hundred 
pounds  and  two  sureties  of ffty  pounds  each^  to  keep  the  peace  for  seven 
years. 

These  are,  therefore,  to  command  you  the  said  constables  of 
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R«o.        Carrickfergus,  or  any  of  you,  to  take  the  said  John  Woodside, 
*'•  and  him  safely  convey  to  the  county  of  Antrim  gaol,  at  Belfast 

'    aforesaid,  and  there  deliver  him  to  the  keeper  thereof,  together 

1866.        with  this  precept,  and  I  do  hereby  command  you  the  said  keeper 

A  HdeTfthe  ^^  ^^^  ^    ^       *^  rcccive  the  said  John  Woodside  into  your  cus- 

peace—Uabtaa  ^^^7  ^^  ^^^  8^^^  gaoI>  and  there  to  imprison  him  for  two  calendar 

eorput,      months,  and,  at  the  end  of  the  said  two  months,  to  he  further 

imprisoned  until  he  gives  bail,  himself  in  one  hundred  pounds  and 

two   sureties   in  fifty  pounds   eachy   to   he  of   the  peace  for  seven 

years,  and  for  your  so  doing  this  shall  be  your  sufficient  warrant. 

Given,  &c.,  21st  May,  1856.  John  Legg,  J.  P. 

This  was  accompanied  by  a  certificate  that,  since  the  said  John 
Woodside  was  placed  in  custody  under  the  above  warrant,  another 
committal,  a  copy  of  which  is  firstly  above  stated,  was  handed 
to  the  keeper  of  tne  gaol. 

McMechan,  for  the  prisoner,  now  moved  that  the  prisoner  be 
discharged  from  custody,  on  the  ground  of  both  warrants  being 
bad,  when  he  was  stopped  by 

Fergusony  who  appeared  for  Mrs.  Woodside,  suggesting  that 
there  was  no  necessity  to  argue  upon  the  validity  of  the  warrants, 
as  Mrs.  Woodside's  only  object  was  to  protect  herself  from  future 
violence,  and  he  now  proposed  to  exhibit  articles  of  the  peace 
against  the  prisoner,  alreaidy  sworn^  and  moved  that  they  should 
be  filed. 

McMechan. — Articles  of  the  peace  should  be  exhibited  in  the 
neighbourhood  in  which  the  parties  reside :  {Rex  v.  Richard  White^ 
2  Burr.  780.)      In  that  case  the  court  rejected  articles  of  the 

Seace,  which  one  Thomas,  of  Devizes,  offered  to  swear  against  the 
efendant,  who  resided  at  the  same  place.  The  reason  was  that 
the  complainant  had  chosen  to  come  up  to  apply  to  the  court 
at  such  a  distance  from  the  defendant's  residence,  which  course 
would  put  the  defendant  to  the  unnecessary  inconvenience  of  being 
brought  up  to  London  instead  of  finding  security  in  the  country. 
Again,  the  exhibitant  should  be  in  court  and  be  sworn  to  the 
articles  here,  and  in  her  absence  they  should  not  be  exhibited. 
It  is  stated,  in  Grady  and  Scotland's  Practice  of  the  Crown  Side  of 
the  Queen's  Bench,  as  the  practice  when  articles  are  to  be  ex- 
hibited :  *^  They  are  afterwards  signed  by  the  exhibitant  and  sworn 
to  in  open  court,  or  affirmed  or  declared  to,  and,  if  necessary,  the 
court  will  for  this  purpose,  on  an  affidavit  of  the  circumstances, 
grant  an  habeas  corpus  to  bring  up  the  party:"  (R.  v.  Ferrers 
{Earl),  1  Burr.  631.) 

Ferguson, — It  may  be  usual  to  do  so,  but  there  is  no  authority 
to  show  it  is  absolutely  necessary. 

After  consulting  for  a  few  moments  with  the  other  members  of 
the  court,  the  Chief  Justice  said,  that  they  had  considered  the 
question,  and  were  of  opinion  that  the  party  must  attend  per- 
sonally to  exhibit  the  articles  of  the  peace. 

Ferguson. — The  exhibitant  is  down  in  Antrim.     We  shall  tele- 
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graph   for  her  to  come  up,  and   have  her  in  court  to-morrow       Bbo. 
morning.  ^    ^^ 

McMechan, — The  prisoner  is  entitled  to  his  discharge,  the  com-        ^ 

mittals  are  abandoned,  and  there  is  no  ground  for  detaining  him.  1856. 

Ferguson, — The  court  has  not  disposed  of  the  prisoner's  applica-  jirt'lTltftke 
tion  for  his  discharge  yet;  if  he  is  set  at  large,  we  apprehend,  peac«—j?a&e<M 
from  his  previous  conduct,  that  he  may  in  the  interval  again  offer       eorpug, 
violence  to  his  wife. 

Lefroy,  C.  J. — Let  the  two  motions  stand  for  to-morrow 
morning,  and,  in  the  interval,  let  the  prisoner  be  handed  over  to 
the  custody  of  the  sheriff  of  the  city  of  Dublin  to  be  kept  in 
Richmond  Bridewell.  He  is  to  be  brought  up  at  eleven  o'clock 
to-morrow  morning. 

McMechan. — There  is  no  precedent  for  such  a  course.  The 
prisoner  is  now  entitled  to  his  discharge. 

Crampton,  J. — If  there  is  no  precedent,  we  will  make  one. 

McMec/uzn, — The  first  committal  is  bad,  ad,  in  addition  to  the 
imprisonment  for  two  months,  it  recites  a  judgment  that  he  should 
give  bail  to  keep  the  peace  for  seven  years,  and  in  default  to  be 
imprisoned  until  he  should  do  so.  That  is  an  excess  of  jurisdiction, 
as,  under  the  Summary  Jurisdiction  Act,  14  &  15  Vict.  c.  92, 
8.  2,  two  months'  imprisonment  is  the  most  extended  sentence  the 
magistrates  are  authorized  to  pass  for  such  an  offence  as  this. 
Again,  nothing  appears  on  the  face  of  the  committal  which  would 
show  that  there  was  reason  to  apprehend  future  violence,  and 
therefore  to  warant  binding  the  prisoner  to  keep  the  peace.  The 
second  committal  is  bad  for  uncertainty,  as  it  does  not  state  from 
what  day  the  two  months  are  to  be  reckoned;  or,  if  the  two 
months  are  to  be  computed  from  the  day  on  which  the  warrant 
was  executed,  it  is  bad  for  excess  of  jurisdiction,  because  there 
would  be  then  more  than  two  months'  imprisonment  to  be  suffered 
by  the  prisoner. 

Lefroy,  C.  J. — What  have  you  to  say  to  exhibiting  articles  of 
the  peace  ? 

McMechan. — I  say,  if  the  prisoner  is  legally  in  custody,  you 
have  no  right  to  bind  him  over  to  keep  the  peace,  there  is  no 
necessity  for  it ;  if  illegally  in  custody,  he  is  now  entitled  to  his 
discharge. 

Ferguson. — I  abandon  the  first  committal,  but  have  a  right  to 
fall  back  on  the  second.  In  Regina  v.  Richards  and  others  (5  Q.  B. 
926),  the  return  to  a  habeas  corpus  stated  that  the  prisoner  was 
committed  for  three  months  by  warrant  of  a  justice  set  forth  in 
the  return.  The  recited  conviction  on  the  face  of  it  was  bad. 
The  return  then  stated  that,  a  week  after  such  commitment,  the 
prisoner  being  still  in  custody,  the  same  justice  delivered  to  the 
gaoler  another  warrant  of  commitment,  reciting  and  grounded 
upon  a  conviction  of  the  same  date  as  the  first,  by  the  same  justice, 
setting  forth  the  same  offence,  and  imposing  the  same  punishment. 
In  this  conviction  no  material  defect  appeared,  and  it  was  held  that 
the  prisoner  was  not  entitled  to  his  discharge,  the  return  showing 

VOL.   VIL  '      B 
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RxG.  a  good  warrant  nnder  which  he  was  in  custody.     The  second  con- 

''•  viction  is  good  ;  and,  as  no  date  is  given  from  which  the  imprison- 

ment  is  to  commence,  it  is  to  be  intended  that  it  means  from  the 

1S56.  day  on  which  Woodside  was  committed  to  prison,  namely,  the 

ArH^qfthe  ^^®^  of  May,  1856. 

meaee-^HabeL  LErROY,  C.  J. — Is  there  any  authority  for  sayings  when 
wrpus.  a  man  is  brought  up  in  custody  under  a  writ  of  habeas  corpus, 
and  a  person  comes  into  court  and  seeks  to  exhibit  articles  of  the 
peace  against  him  while  in  court,  that,  because  he  is  not  legally  in 
custody,  we  are  therefore  bound  to  discharge  him?  Suppose 
there  were  a  valid  warrant  out  against  him  for  a  totally  different 
offence,  do  you  contend  that  we  should  discharge  him  nevertheless? 
Why,  on  circuit,  when  a  prisoner  has  been  acquitted,  and  I  direct 
the  gaoler  to  discharge  him,  how  frequently  am  I  told  there  is 
another  charge  against  the  prisoner. 

Moore,  J. — Suppose  it  were  made  apparent  to  the  court  that 
the  prisoner,  as  soon  as  he  should  be  set  at  liberty,  would  commit 
a  murder,  do  you  mean  to  say  that  we  should  discharge  him  and 
could  not  call  on  him  to  give  security  for  keeping  the  peace  ? 

McMechan. — I  submit  that  you  are  not  justifi^  in  detaining  the 
prisoner  on  the  suggestion  that  a  charge  is  about  being  made 
against  him.  In  Atkinson  v.  Carty  (1  Jebb  &  Symes,  369),  it  was 
held  that  a  magistrate  is  not  justified  in  detaining  a  known  person 
amenable  to  the  law  on  an  intimation  that  a  charge  of  a  misdemeanor 
is  to  be  made  against  him,  without  an  information  being  regularly 
laid  before  such  magistrate. 

Crampton,  J. — -in  that  case  the  plaintiff  was  kept  in  custody 
until  an  information  should  be  sworn  and  materials  for  that  informa- 
tion procured.  The  person  who  charged  the  plaintiff  went  away 
to  get  the  necessary  evidence,  and,  in  the  meantime,  the  plaintiff 
was  detained.  The  decision  in  that  case  was,  that  a  magistrate 
cannot  detain  a  party  in  custody  in  expectation  of  a  charge  being 
made  a^inst  him. 

On  the  following  day  Mrs.  Woodside  appeared  in  court  and  was 
sworn  to  the  articles  of  the  peace,  which  were  then  filed  and  read 
by  the  Clerk  of  the  Crown.  It  was  stated  therein  that  the  ex- 
hibitant  was  administratrix  to  her  first  husband,  and  that  a  sum 
of  upwards  of  300^  was  lodged  in  the  Bank  in  her  name,  which 
was  the  portion  of  her  son  by  her  first  marriage,  that  the  prisoner 
had  frequently  called  upon  her  to  sign  a  transfer  of  the  boy's  pro- 
perty to  him,  and  that,  on  her  refusal,  he  used  threatening  gestures 
and  language  towards  her,  that  on  one  occasion  he  had  dragged 
her  out  of  bed  by  the  throat,  and  swore  he  would  shoot  her,  pre- 
senting a  gun  at  her,  that  she  was  afraid  to  remain  in  the  same 
bedroom  with  him,  and  that  she  having  on  the  following  night 
gone  to  her  sister,  he  had  broken  in  to  the  room  where  she  was 
and  assaulted  her  again,  calling  on  her  to  give  up  the  money. 

McAlechan. — The  husband  is  the  proper  person  to  have  any 
papers  or  documents  belonging  to  his  wife,  either  in  his  own  right 
or  as  trustee.     She  was  wrong  in  opposing  his  wishes,  and  the  law 
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18  not  to  interfere  between  husband  and  wife,  because  the  man        Rbo. 
may  use  threats.  «r^™ 

Lefroy,  C.  J. — We  have  no  hesitation  here,  as  the  prisoner  is 
now  in  court,  in  at  once  ordering  that  he  shall  be  bound  over  to        1856. 

keep  the  peace,  himself  in  lOOX  and  two  sureties  in  50/.  each.       . ' 

On  the  habeas  corpus  and  return  he  is  entitled  to  his  discharge.       nJ!»M^^fi6«a# 

Ferguson, — The  39th  section  of  the  Petty  Sessions  Act,  14  &  15  eorput, 
Vict.  c.  93,  provides,  that  no  objection  shall  be  taken  to  any  in- 
formation, complaint,  summons,  or  warrant,  or  other  form  of  pro- 
cedure under  the  act  for  any  alleged  defect  therein  in  substance  or 
form,  &C. ;  and,  if  such  defect  should  appear  to  have  misled,  that  the 
justices  should  adjourn  the  hearing  of  the  case.  This  conviction 
comes  within  those  general  words,  and  the  informality  of  the 
second  warrant  is  cured. 

Lefroy,  C.  J. — We  are  of  opinion  that  the  objections  to  the 
warrants  must  prevail,  and  that  the  prisoner  should  not  be  detained 
in  custody  upon  them.  The  first,  on  the  face  of  it,  is  bad,  for 
exceeding  the  jurisdiction  of  the  magistrates.  The  second  warrant 
18  open  to  the  same  objection;  for  it  is  not  possible  for  us  to 
give  any  interpretation  to  the  second  which  would  not  make  it 
n:x>m  the  7th  of  June.  There  is,  therefore,  a  substantial  defect  in 
both  of  them,  and  the  section  relied  on  to  support  these  warrants 
does  not  apply  to  this  sort  of  case,  but  to  a  case  where  the 
defect  can  be  set  right,  as  on  appeal,  or  on  the  hearing  of  a 
summons.  The  matter  does  not  here  come  before  us  as  a  court  of 
appellate  jurisdiction,  the  only  question  for  us  is,  have  we,  on  the 
two  committals  returned  as  the  cause  of  the  prisoner's  detention, 
sufficient  ground,  in  point  of  law,  to  justify  that  detention  ?  We  do 
not  think  we  have.  We  shall,  however,  direct  him  to  be  detained 
under  the  articles  exhibited  against  him  until  he  gives  the  security 
we  have  mentioned ;  and  if  ever  there  were  a  case  in  which  the 
court  wished  to  make  a  precedent,  this  is  the  case ;  for  a  more 
outrageous  proceeding,  or  one  more  calculated  to  excite  terror 
of  life,  could  not  be  brought  before  the  court 

Perrin,  J. —  I  think  the  return  to  the  habeas  corpus  is  bad, 
there  is  no  ground  for  saying  the  act  interferes  with  returns  to 
writs  of  habeas  corpus.  The  sentence  is  ambiguous,  it  is  either 
for  two  months  prospectively,  or  for  two  months  less  the  interval 
past. 

In  compliance  with  the  prisoner's  wish,  the  court  directed  that 
he  should  be  remanded  to  Belfast  gaol,  to  be  in  a  position  to  be 
bailed  without  unnecessary  expense* 


H  2 
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Irelanlr. 

DUBLIN  COMMISSION  COURT,   GREEN  STREET. 

October  Sessions,  1856. 

(Before  Pigot,  C.  B.,  and  Richabds,  B.) 

Reg.  v.  Eliza  Tooi-e.  (a) 

Confession — Statement  by  prisoner  to  constable — Policy  ofW  4"  12  Vict 
c.  42,  EngUsh—\A  ^  15  Vict,c.  93,  Irish—Rule  as  to  the  admissibiliiy 
of  statements  by  prisoner. 

A  prisoner,  in  custody,  was  interrogated  with  the  following  caution  by 
an  inspector  of  police :  **  You  are  accused  of  a  very  serious  offeneej 
have  you  any  explanation  to  give  f  Vou  are  not  bound  to  say  anything^ 
but  anything  you  do  say  will  be  given  in  evidence  against  you  .*" 
Held,  the  prisoner's  answer  should  not  be  received  in  evidence  :  ' 
Semblcy  that  a  judge  should  be  slow  to  admit  statements  made  by  prisoners 
to  persons  holding  them  in  ctistody,  and  that  the  admission  of  such 
evidence  is  contrary  to  the  policy j>f  the  II  Sf  12  Vict.  c.  42. 

THE  prisoner  was  indicted  for  attempting  to  set  fire  to  the  work- 
house of  the  North  DubHn*Union. 

The  constable  who  arrested  the  prisoner  was  called  and  examined 
by  J.  A.  Curran. 

I  arrested  the  prisoner  on  26th  August  last. 

Citrran. — Did  she  say  anything  about  the  fire  ? 

Richards,  B. — Get  the  words  she  used. 

Examination  continued. — I  took  her  to  the  station-house.  She 
spoke  in  my  presence  while  we  were  at  the  workhouse.  What  she 
said  was  in  answer  to  a  question  put  by  the  inspector  of  police* 
She  was  previously  cautioned.  I  cannot  recollect  the  words ;  they 
were  something  to  this  effect,  that  any  admissions  made  by  her 
would  be  used  against  her.  The  inspector's  question  was,  *'  was 
it  she  who  had  set  fire  to  the  things  ?  " 

Richards,  B. —  I  think  you  had  better  get  the  inspector.  I 
express  no  opinion  yet  as  to  the  admissibility  of  the  prisoner's  state- 
ment. 

Inspector  called  and  examined.  I  said  to  her,  **You  are 
accused  of  a  very  serious  offence,  have  you  any  explanation  to 

(a)  Reported  hj  V.  J.  M'Kknna,  Esq.,  Barrister-at-Law. 
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give?  You  are  not  bound  to  say  anything,  but  anything  you  say 
will  be  given  in  evidence  against  you." 

Curran. — I  submit  now  that  the  statement  of  the  prisoner  is 
properly  admissible.  In  Arch,  Crim.  Law,  194,  the  result  of  the 
case  is  thus  given :  **  But  a  statement  made  to  a  constable  after  he 
had  told  the  defendant  the  nature  of  the  charge  against  him,  and 
that  he  need  not  say  anything  to  criminate  himself,  but  what  he 
did  say  would  be  taken  down  and  used  in  evidence  against  him, 
was  held  to  be  admissible; "  and  the  authorities  referred  to  for  this 
proposition  are  Seff.  v.  Baldy,  2  Den.  C.  C.  430 ;  Reg.  v.  Farley^ 
Cox  Crim.  Cas.  76 ;  and  Reg.  v.  Harris^  ib.  106.  1  am  aware 
that  there  is  a  difference  of  opinion  and  practice  amongst  the 
judges  on  this  point,  and  perhaps  it  would  be  desirable  to  reserve 
the  question  for  the  Court  of  Criminal  Appeal  as  to  whether 
statements  made  to  constables  after  arresting  a  prisoner  should  be 
admitted. 

PiGOT,  C.B. — I  do  not  think  the  abstract  question  is  now  before 
us,  or  that  we  are  called  on  to  decide  it.  The  view  I  take  of  the 
present  point  for  our  decision  is  this:  it  is  essential  that  the  judge 
should  be  satisfied  that  the  statement  of  the  prisoner  has  not  been 
the  result  of  some  influence  acting  upon  his  mind,  either  of  hope 
or  fear.  I  am  not  satisfied  upon  that  point,  and  therefore  I 
reject  the  evidence.  The  new  Act,  14  &  15  Vict.  c.  93,  s.  14, 
points  out  the  authority  before  whom  the  prisoner  is  to  be  taken, 
namely,  a  justice  or  justices  of  the  peace;  and  provides  that  after 
a  solemn  inquiry*  and  after  the  prisoner  has  beard  the  evidence 
for  the  prosecution,  has  learned  the  nature  of  the  offence  with 
which  he  is  charged,  and  received  the  caution  prescribed,  that 
then  his  statement  shall  be  taken  down  in  writing,  and  mav  be 
given  in  evidence  against  him.     When  the  Legislature  thinks  a 

Erisoner  should  be  protected  from  improper  or  unfair  influence 
y  such  precautions,  I  never  can  be  satisfied  that  the  proper  caution 
has  been  given,  depending  on  the  fleeting  memory  of  an  individual 
It  is  difiScult  to  place  reliance  upon  a  person  who,  however  truth- 
ful and  well-disposed  he  may  be,  is  naturally  anxious  to  get 
evidence ;  and  I  can  only  say  that,  for  my  part,  I  am  not  satisfied 
that  the  proper  caution  has  been  given. 

KiCHARDS,  B. — I  do  not  recollect  having  before  been  called  on 
to  decide  the  exact  point  raised  in  this  case.  When  there  is,  as  I 
am  informed,  a  difference  of  opinion  among  the  judges  on  this 
question,  I  should  doubt  the  soundness  of  my  opinion.  I  am 
rather  disposed  to  think  that  this  evidence  ought  not  to  be 
received.  I  am  considerably  influenced,  I  must  say,  by  the  opinion 
of  my  Lord  Chief  Baron.  I  am  sure  that  what  the  witness  has 
stated  is  true,  that  there  was  neither  threat  nor  inducement  for 
the  purpose  of  forcing  a  confession.  From  the  mere  circumstance 
of  being  in  custody,  the  prisoner  was  not  on  equal  terms  with  her 
interrogator.  The  rule  is,  that  if  there  has  been  any  motive  of 
fear  or  hope  acting  on  the  prisoner's  mind,  the  statement  conse- 
quent on  this  state  of  mind  should  not  be  ailmitted.     As  stated  by 
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B«>'  my  Lord  Chief  Baron^  if  it  is  desirable  that  the  prisoner  should^ 

Toout.  examined  bj  a  magistrate,  that  she  should  be  duly  caationed,  that 

her  statement  should  be  taken  down  in  writing,  we  should  be  slow 

1856.  iQ  admit  statements  otherwise  obtained.     Without  laying  down 

Emdatce^  any  abstract  rule,  it  is  sufficient  to  say  we  do  not  think  this  evi- 

Ctm/euion.  dcncc  should  be  admitted. 

Th«  1 4th  section  of  the  Irish  and  18th  section  of  the  English  are  almost  the  same. 

[Mr.  Leringe  informs  me  that  Left^oj,  C.  J^  made  a  similar  ruling  in  Meg.  t.  Grejf,  Trim 
Summer  Assises,  1855,  haying  noted  aa  the  decision  that  the  custom  of  ooostablea  interro- 
gating prisoners  should  be  disoonraged,  and  even  though  cantion  be  given,  that  tha  eridence 
iboiUd  not  be  admitted. — Repobtbb.] 
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COURT  OF  QUEEN'S  BENCH. 

January  19,    1857, 

(Before  Crampton  and  Perrix,  JJ.) 

Reg.  r.  O'Grady.  (a) 

Certiorari — Interested  magistrate — Presence  of- — Disclaimer  by. 

At  the  hearing  of  a  summons  for  an  offence  under  the  Fishery  Acts,  one 
of  the  magistrates.  Sir  H,  Z>.  Jf.,  wa%  interested  in  the  decision^  and 
sat  on  the  bench.  He  stated  openly  in  court  that  he  should  take  no 
part  in  the  hearing  of  the  case,  but  made  an  observation  in  the  course 
of  the  casCy  that  he  could  prove  a  material  fact  in  controversy.  He 
also  remained  and  was  present  at  the  consultation  of  the  magistrates. 
Sir  H.  D.  M,  stated  that  he  took  no  part  in  the  matter  save  as  above 
stated,  and  that  he  did  not  vote  upon  the  decision  of  the  case. 

Held,  that  notwithstanding  the  disclaimer,  that  he  took  such  a  part  in 
the  hearing  as  invalidated  the  conviction. 

IN  this  case  a  conditional  order  for  a  certiorari  had  been  obtained 
directing  Sir  Hugh  Dillon  Massy,  Bart.,  and  others,  Justices  of 
the  Peace  for  the  County  of  Clare,  to  remove  into  this  court  a  certain 
conviction  pronounced  by  the  justices  aforesaid,  against  Michael 
Hickey  at  a  Petty  Sessions,  held  at  Doonass,  in  the  said  county, 
on  the  complaint  of  the  said  Hayes  O'Grady,  that  the  said  Michael 
Hickey  with  others  did,  on  the  13th  March  1856,  enter  upon  a 
several  fishery  situate  at  Ermagh,  in  the  said  county,  for  the  pur- 
pose of  fishing  therein,  not  being  authorized  by  the  owner,  lessee, 
or  occupier  thereof,  as  by  law  required. 

The  affidavits  on  which  the  rule  was  obtained  stated  that 
Michael  Hickey  had  been  summoned  by  Mr.  O'Grady  for  tres- 
passing on  a  fishery  alleged  by  Mr.  O'Grady  to  be  a  several  fishery^ 
That  upon  the  hearing  of  the  charge,  Sir  Hugh  Dillon  jVfassy  was 
present  on  the  bench,  acting  as  a  member  of  the  court.  That  it 
further  appeared  on  the  statement  of  Mr.  O'Grady's  case,  that  Sir 
Hugh  Massy  was  the  owner  in  fee  of  the  reversion  of  the  fishery 
in  question.     That  upon  that  hearing  Sir  Hugh  Massy  observed 

(a)  Reported  bj  P.  J.  M'Kbmna,  K«l^  Barrister-at-Ltw. 
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^®-         that  he  had  known  persons  to  be  fined  \0s.  for  fishing  on  that  part 
O'Gradt.     ^^  *^®  river.     That  Hickey  was  fined  in  the  sum  of  10«.  or  a  fort- 

night's  imprisonment)  although  his  attorney  had  requested  the  fine 

^^^^'  to  be  increased  to  the  sum  of  one  pounds  in  order  to  give  him  an 
Conviction--  appeal  to  the  Quarter  Sessions.  That  in  consideribg  this  request 
Jiufice  of  the  the  court  was  cleared  of  all  except  the  magistrates  present,  and 

Peace.       ^h^^  gj^  jJugh  Massy  remained  in  court. 

Sir  Colman  O'l^ghlan^  Q.C.  (with  whom  J.  Clarke,  Q.C.,  and 
Charles  Darry\  now  showed  cause. — Sir  Hugh  Massy  has  made  an 
affidavit  and  denies  that  he  took  part  as  a  magistrate  on  the  hear- 
ing of  the  case,  or  that  he  voted  with  the  majoritjr  who  decided  on 
making  the  fine  10^.  He  swears  "that  he  neither  directly  nor 
indirectly  took  any  part  on  the  hearing  of  said  complaint,  or  the 
decision  thereon,  nor  did  he  in  any  way  influence  said  decision." 
He  also  states  that  no  objection  was  made  to  his  presence,  and 
that  if  such  had  been  made  that  he  would  have  withdrawn ;  and 
that  although  owner  in  fee  of  the  lands  of  Ermagh,  and  the  fishery, 
that  he  had  no  interest  in  the  matter,  as  there  was  a  beneficial 
lease  in  perpetuity  outstanding  against  him.  He  also  charged 
that  there  was  not  a  pretext  for  saying  that  the  fishery  was  public. 
This  conviction  was  in  May  last,  and  the  applicant,  who  is  a  pauper 
put  forward  for  the  purpose  of  annoyance,  has  lain  by  all  this  time 
and  is  not  now  entitled  to  favour  from  the  court. 

Brereton^  Q.C.  (with  whom  James  Murphy),  in  support  of  the 
order. — Sir  Hugh  Massy  does  not  deny  that  he  was  present  on  the 
bench  during  the  hearing  of  the  case,  although  he  disclaims  having 
interfered.  In  The  Queen  v.  The  Justices  of  Suffolk  ( 18  Q.  B.  4 16), 
it  was  held  that  a  magistrate  who  was  interested  in  a  question 
before  the  bench,  acted  improperly  in  having  appeared  upon  the 
bench,  spoken  to  the  chairman,  and  referred  to  documents  put  in 
evidence ;  and  although  when  his  presence  was  objected  to  he 
retired  from  the  bench,  yet  the  proceedings  were  invalid.  In 
Regina  v.  Justices  of  Surrey  (1  Jurist,  N.  S.  1138),  one  of  the 
justices  present  on  the  bench  was  interested  in  an  appeal  before 
the  quarter  sessions,  and  conversed  with  his  brother  magistrates  in 
the  course  of  the  case.  The  magistrate  in  his  affidavit  stated  that 
he  did  not  recollect  being  present  or  conversing,  but  that  he  did 
not  discuss  the  matter  before  the  court ;  and  it  was  held  neverthe- 
less that  being  present  he  formed  part  of  the  court,  and  therefore 
the  order  of  sessions  was  invalid.  The  affidavits  show  there  was 
no  evidence  to  support  a  conviction,  except  the  mere  statement 
of  Sir  Hugh  Massy,  that  he  knew  a  man  to  be  fined  for  fishing 
there. 

Clarke,  Q.C.,  in  reply. — The  prosecutor  contends  because  Sir 
Hugh  was  present,  that  he  was  taking  an  active  part ;  now  this  is 
completely  negatived,  neither  has  he  the  least  interest  in  the 
matter.  I  have  seen  a  peer  sit  on  the  bench  when  a  case  in  which 
he  was  interested  was  being  tried,  and  no  objection  was  ever  thought 
of.  In  the  cases  referred  to,  the  magistrates  took  a  more  active 
part  than  Sir  Hugh  Massy  did  liere.     If  a  judge  said  that  he  was 
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nnwilling  to  try  a  case,  say  concerniDg  a  railway  in  which  he  was        Rsa.' 
a  shareholder,  and  the  parties  made  no  objection,  but  went  on  with  "• 

the  case,  could  it  be  said  all  the  proceedinjjs  were  invalid.     In         ^^^' 
Regina  v.  Justices  of  Surrey  (1  Jurist,  N.S.  1138),  Wightman,  J.,        1856. 
threw  out  that  if  the  magistrate  had  disclaimed  taking  any  part  it        "TT 
would  make  a  difference.     In  Regina  v.  Justices  of  London  (re-  j^JJJ^^!^ 
ported  in  a  note  to  the  case  in  18  Q.  B.  421),  it  was  held  that  the       Ptace, 
mere  presence  on  the  bench  of  an  interested  magistrate,  during 
part  of  the  hearing  of  an  appeal,  is  not  sufficient  ground  for  setting 
aside  an  order  of  sessions  made  on  such  hearing.     Substantially 
the  same  parties  as  the  applicant  moved  this  court  for  a  writ  of 
prohibition  to  restrain  the  magistrates  from  adjudicating  on  this 
case,  and  being  beaten  on  that  motion  they  now  resort  to  the  pre- 
sent application,  which  is  one  entirely  to  the  discretion  of  the 
court. 

Cbampton,  J. — One  of  the  principal  duties  of  this  court  is  to 
control  the  acts  of  the  inferior  tribunals  of  this  country,  and  it  is 
of  the  greatest  importance  that  they  should  not  only  be  pure,  but 
that  nothing  of  private  feeling  should  be  at  work  in  such  tribunals. 
I  believe  Sir  Hugh  Massy  stated  what  was  true,  and  that  what  he 
did,  did  not  amount  to  an  interference  in  the  decision  of  the  bench. 
I  do  not  see  in  the  affidavits  substantial  grounds  for  coming  to  any 
such  conclusion,  but  I  think,  as  does  my  Brother  Perrin,  whether 
there  was  an  actual  interference  or  not,  that  the  public  might  have 
been  under  the  impression  there  was  an  interference  by  Sir  Hugh 
Massy.  I  own  my  impression  is  that  though  he  thought  he  did 
not  interfere  directly,  he  did  so  substantially,  not  in  voting  but  in 
procuring  the  conviction.  It  is  confessed  he  was  interested  in  the 
result  of  the  hearing,  and  thereupon  he  declared  he  would  take  no 
part,  but  sat  on  the  bench.  I  am  not  of  opinion  that  his  merely 
sitting  on  the  bench  would  be  sufficient  to  invalidate  the  convic- 
tion, but  having  made  the  declaration  that  he  would  take  no  part^ 
he  sits  on  the  bench,  and  when  one  of  the  witnesses  for  Hickey 
was  making  a  statement  about  the  fishery,  he  observed  that  he 
could  prove  that  several  persons  had  been  convicted  for  fishing  in 
the  place  mentioned.  He  might  have  said,  I  wish  to  be  examined 
as  a  witness;  but^there  on  the  bench,  in  the  eye  of  the  public,  one 
of  the  bench,  he  states  that  he  knew  the  evidence  of  a  witness  for 
the  defence  to  be  false.  Nor  can  we  think  that  such  a  statement 
had  not  any  effect ;  I  do  not  say  it  had,  but  it  may  have  had  an 
effect  on  the  decision  of  the  magistrates.  This  conviction  was  for 
the  sum  of  10^.;  the  party  convicted  was  anxious  to  have  an 
appeal  to  the  assistant  barrister,  and  for  this  purpose  he  wished  the 
fine  to  be  increased  to  1/.,  in  order  to  give  him  an  appeaL  In 
order  to  permit  the  magistrates  to  consult  on  the  propriety  of 
yielding  to  this  application,  the  court  was  cleared  of  all  save  the 
magistrates  and  their  clerk.  Sir  Hugh  Massy  remains.  I  am 
satisfied  he  did  not  vote,  because  he  says  so,  but  would  not  the 
statement  that  he  had  known  persons  fined  10^.  for  an  offence 
similar  to  that  of  Hickey's,  furnish  them  with  a  precedent  for 
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Req.        imposing  a  similar  fine.  Mr.  Clarke  has  pressed  as  an  ar^ment  in  his 
^^J'-  favour,  that  no  objection  was  made  to  his  presence,  but  1  do  not  think 

*     that  fact  can  take  the  case  out  of  the  principle.     In  remaining  in 

1856.        the  court  with  the  other  magistrates,  I  think  he  took  a  strong  step 

Conviction-^  which  might  have  been  misinterpreted.     Why  did  he  remain  ?     It 

Jfutice  of  the  ^^  quite  possible  that  a  man  of  his  station  might  not  have  been 

Peace,       aware  of  the  influence  which  his  expression  of  opinion,  even  his 

looks,  might  have  had.     At  present  we  think  that  unless  the  parties 

come  to  some  arrangement  to  save  expense  and  litigation,  we  must 

make  the  order  absolute.     In  doing  so  the  title  of  the  order,  which 

is  now  incorrect,  may  be  amended.(A) 

Perrin,  J. — I  agree  with  my  brother  Crampton  that  it  is  of 
the  utmost  importance  that  cases  such  as  this  should  be  carefully 
looked  after.  After  the  full  and  clear  statement  of  facts  by  my 
Brother  Crampton,  I  shall  not  go  through  them.  The  question 
here  is,  was  Sir  Hugh  Massy's  conduct  on  this  occasion  such  as 
became  a  magistrate.  He  says,  anticipating  that  his  name  would 
be  mixed  up  with  the  case,  he  stated  he  would  take  no  part  in  the 
proceedings.  No  doubt  he  thinks  he  is  stating  what  he  believes 
when  he  says  he  took  no  part,  but  what  is  his  notion  of  taking  a 
part  ?  He  admits  that  he  suggested  the  lOs.  fine,  in  order  to  get  rid 
of  the  appeaL  Then  while  a  witness  was  establishing  that  the 
fishery  was  a  public  one,  he  stated  he  could  prove  that  persons  had 
been  fined  for  fishing  in  that  part  of  the  river ;  that  is,  that  he 
could  contradict  the  witness  on  a  most  material  point.  It  appears 
to  me  he  took  a  most  important  part,  independently  of  the  cir- 
cumstance of  his  being  present  when  the  court  was  cleared  for  the 
magistrates  to  consult. 

Order  absolute. 

(6)  The  order  should  hare  been  entitled  The  Qveen  ▼.  The  Juttieet  qf  Limerick,  and  not 
Btjjii»a  ▼.  CGradyy  the  prosecutor. 
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CENTRAL  CRIMINAL  COURT. 
December  Session^  1856. 

December  16. 

(Before  R.  Gurnet,  Esq.  Recorder.) 
Reg.  v.  Brooke,  {a) 

Libel — Publication — Tendency  to  provoke  breach  of  the  peace-^ 

Indictment 

On  the  trial  of  an  indictment  for  libel  the  only  evidence  of  publication 

was  the  sending  it  in  a  letter  addressed  to  the  prosecutor  himself,  and 

the  receipt  of  it  by  him, 
Heldj  that  there  was  sufficient  evidence  to  go  to  the  jury,  although  the 

indictment  contained  no  allegation  of   an  intent  or   a   tendency  to 

provoke  a  breach  of  the  peace, 

THE  defendant  was  indicted  for  unlawfully  publishing  a  false, 
scandalous,  and  malicious  libel  of  and  concerning  Edward 
Mostyn  Baron  Mostyn.  The  indictment  alleged  that  it  was 
against  the  peace  of  our  Lady  the  Queen  ;  but  there  was  no 
statement  of  its  tendency  to  provoke  a  breach  of  the  peace  on 
the  part  of  the  prosecutor. 

The  libel  was  contained  in  a  letter  addressed  to  the  prosecutor, 
which  letter  was  received  by  him,  but  there  was  no  evidence  of 
publication  to  any  other  person. 

Parry ^  Seijt.  ( Cole  with  him)  for  the  defendant,  submitted  at 
the  close  of  the  case  for  the  prosecution,  that  there  was  not  suffi- 
cient evidence  of  publication  to  go  to  the  jury.  That  publication 
to  the  prosecutor  alone  was  not  sufficient  on  such  an  indictment 
as  this,  and  if  it  was  intended  to  rely  on  the  tendency  of  such  a 
libel  to  provoke  a  breach  of  the  peace  that  ought  to  be  averred. 
He  quoted  the  case  of  R.  v.  Wegener  (2  Stark.  245),  in  which 
Lord  Tenterden  had  held  that  a  similar  indictment  was  not  sus- 
tained by  similar  evidence. 

Ballantine,  Seijt.  {^Holl  with  him)  for  the  prosecution,  con- 
tended that  it  was  unnecessary  for  the  indictment  to  contain  an 

(a)  Reported  bj  D^  C.  BoBiifsON,  Esq.,  Barrister-at-Law. 
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Reo.        allegation  that  the  libel  had  a  tendency  to  provoke  a  breach  of 
Br<k)kb.     ^^^  peace,  where  it  was  clear,  from  the  terms  of  it,  that  such  a 

result  was  likely  to  be  produced.     In  this  case  the  libel  had  that 

1857.        tendency,  and  as  it  was  alleged  on  the  record  that  the  offence  was 
Libel— Pttbli-  conm^itted  against  the  peace,  that  was  all  that  was  required. 

cation.  Parry y    Serjt     submitted    that   the   indictment   in   the   case 

quoted  would  have  the  same  allegation,  as  it  was  part  of  the  com- 
mon foru),  but  that  would  not  cure  the  defect.  It  was  absurd  to 
say  that  a  man  was  injured  in  his  reputation  by  a  letter  that  was 
only  addressed  to  himself. 

The  Recorder. — I  am  of  opinion  that  it  is  not  necessary  to  al  - 
lege  in  the  indictment  that  the  publication  of  the  libel  had  a  ten- 
dency to  provoke  a  breach  of  the  peace.  It  is  not  suggested  that  the 
indictment  is  bad  on  the  face  of  it,  but  merely  that  it  is  not  sup- 
ported by  the  evidence  adduced.  But  the  case  cited  by  no  means 
bears  out  that  proposition.  There  the  first  count  alleged  that  the 
libel  was  sent  to  the  prosecutor,  and  that  it  was  intended  to 
injure  him  in  his  character  of  a  solicitor.  The  second  count 
alleged  a  publication  generally,  but  with  the  same  intent  and 
tendency  ;  and  the  court  held  that  the  averments  were  not  sup- 
ported by  mere  evidence  of  a  letter  sent  to  the  prosecutor  and 
received  by  him.  That  case  rather  strengthens  the  view  I  am 
disposed  to  take  here,  and  I  therefore  decide  that  there  is  evidence 
of  publication  to  go  to  the  jury. 

Serjeant  Ballantine  and  Holl  for  the  prosecution. 
Serjeant  Parry  and  Cole  for  the  defendant. 
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COURT  OP  CRIMINAL  APPEAL. 

January  31^  1857. 

(Before  Pollock,  C.B.,  Erlb  ahd  Willes,  JJ.,  and 
Bbamwell  and  Watson,  BB.) 

Reg.  w.  Gatlor.  (a) 

Acctuory  before  the  fact — Manslaughter — Administering  drugs  with- 
intent  to  procure  abortion — 11  Sf  \2   Vxct.  c.  46,  s.  1. 

The  prisoner  had  procured  certain  drugs  and  given  them  to  his  wife,  with 
intent  that  she  should  take  them  in  order  to  procure  abortion.  She 
took  them  in  his  absence  and  died  from  their  effects.  On  an  indictment 
against  him  for  manslaughter,  it  was  objected  that  he  was  only  an 
accessory  before  the  fact,  and  that  in  law  there  cannot  be  an  accessory 
before  the  fact  to  manslaughter. 

Held,  that  he  was  properly  found  guilty  of  manslaughter. 

THE  following  case  was  reserved  by  Mr.  Justice  Erle^  at  the 
November  Session  of  the  Central  Criminal  Court : — 
The  prisoner  Gaylor  was  indicted  before  me  at  the  last  Novem- 
ber Session  of  the  Central  Criminal  Court  for  manslaughter. 
The  facts  were  that  his  wife's  death  was  caused  by  swallowing 
sulphate  of  potash^  for  the  purpose  of  procuring  abortion^  she 
believing  herself  to  be  pregnant,  although  in  reality  she  was  not. 
The  prisoner  purchased  this  sulphate  of  potash  ana  gave  it  to  his 
wife,  in  order  that  she  might  swallow  it  for  the  above-mentioned 
purpose,  but' he  was  absent  at  the  time  when  she  so  swallowed  it. 
For  the  prosecution  it  was  contended  that  the  wife  committed  a 
felony  in  so  swallowing  the  sulphate  of  potash,  and  as  death  ensued 
therefrom  she  also  committed  murder  :  (jRe  Russell,  1  Moo.  C.  C. 
348.)  That  the  prisoner  was  an  accessory  before  the  fact  to  this 
felony,  and  to  the  consequent  murder,  and  might  be  tried  as  if  the 
principal  had  been  convicted  under  11  &  12  Vict.  c.  46,  s.  1,  and 
that,  although  the  evidence  showed  his  offence  was  murder,  yet 

(a)  Reported  by  R.  C.  Robikson,  Esq.,  Barrister- at -Law. 
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Bko.        that   would   support   an    indictment  for  manslaughter.      Under 
^'  my  direction  the  jury  convicted.     The  prisoner  was  discharged  on 

'      recognizance,  and  I  reserved  for  the  opinion  of  the  court  the  fol- 

1857.        lowing  questions: — 

1st.  Was  the  deceased  guilty  of  felony  in  administering  sulphate 
Mw^mt^hur  of  potash  to  hcrsclf  for  the  purpose  of  procuring  abortion^  she  not 
— Abortion,    being  pre^i^nant  ? 

2nd.  Was  the  husband  by  his  act  guilty  of  felony,  or  an 
accessory  thereto,  he  having  been  absent  when  she  swallowed 
the  drug  ? 

3rd.  If  the  husband  was  an  accessory  to  the  felony  was  an 
indictment  for  manslaughter  supported,  it  being  laid  down  that 
there  cannot  be  an  accessory  to  manslaughter?  (Hale's  P.  C) 

4th.  Can  the  indictment  be  supported  under  11  &  12  Yict. 
c.  46,  s.  1  ? 

If  the  answer  to  any  of  these  questions  shall  entitle  the  prisoner 
to  an  acquittal,  a  verdict  of  Not  Guilty  shall  be  entered. 

Nov.  15th.  W.  Erle. 

Ribtan,  for  the  prisoner. — The  third  point  is  the  principal  one  to 
be  considered. 

Pollock,  C.  B. — As  to  the  first  point,  it  appears  by  the'case  of 
R,  v.  GoodfiaU(l  Den.  C.  C.  187),  that  where  there  is  an  administer- 
ing it  is  immaterial  whether  the  woman  was  pregnant  or  not.  But 
this  is  under  a  particular  statute.  The  case  of  a  woman  taking  a 
drug  to  procure  abortion  may  be  an  offence  at  common  law,  but 
not  so  if  she  were  not  pregnant  at  the  time.  It  is  difficult  here  to 
see  that  the  woman  has  committed  any  felony  at  all. 

Rihton. — The  case  will  probably  in  the  end  turn  upon  this, 
whether  there  can  be  an  accessory  before  the  fact  of  the  crime  of 
manslaughter.  The  prisoner  was  not  present  when  the  drug  was 
taken,  so  that  he  could  not  be  a  principal. 

Erle,  J. — If  he  could  be  convicted  as  an  accessory  before  the 
fact  to  the  murder,  why  may  he  not  be  convicted  as  an  accessory 
before  the  fact  to  manslaughter? 

Ribton. — Because  there  is  no  such  crime  known  to  the  law.  In 
Hale's  P.  C.  437,  it  is  laid  down  that  ''  in  manslaughter  there  can 
be  no  accessory  before  the  fact,  for  it  is  presumed  to  be  sudden,  for 
if  it  were  with  advice,  command,  or  deliberation,  it  is  murder  and 
not  manslaughter,  and  the  like  of  se  defendendoJ*  How  can 
I  counsel  a  man  to  commit  an  act  which  in  its  very  nature  is  un- 
premeditated ?  In  BibetlCs  case  (in  4  Co.  Rep.  43^),  it  is  laid 
down  that  if  A.  be  indicted  for  murder,  and  B.  as  accessory  before, 
by  procurement,  &c.,  and  A.  is  found  guilty  only  of  the  man* 
slaughter,  B.  shall  be  discharged. 

Eele,  J. — What  do  you  mean  by  unpremeditated  ?  Take  the 
case  of  a  man  going  behind  another  and  striking  him  a  slight  blow, 
which,  nevertheless,  kills  him. 

Ribtoiu — There  tlie  death  is  unpremeditated,  although  the  blow 
is  not. 
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EAe,  J. — The  death  is  not  intended  in  many  cases  of  murder,        ^■^• 
and  yet  there  may  be  accessories  before  the  fact  to  it.  Gaylor. 

Bk.\mwell,  B. — Suppose  A.  counsels  B.  to  give  C.  a  strong       

dose  of  medicine,  not  for  the  purpose  of  doing  him  any  further        *®^^- 
injury  than  causing  him  to  be  sick  and  uncomfortable  for  a  time,  and    AcoeMory— 
C.  dies  of  the  medicine  so  administered,  would  not  B.  be  guilty  of  Mantiattghter 
manslaughter ;  and,  if  so,  would  not  A.  be  guilty  of  it  ?  —Abortion, 

£rL£,  J. — It  is  clear  that  Lord  Hale,  in  laying  down  the  law 
in  the  passage  cited,  only  alludes  to  cases  of  killing/?^  infortunium 
or  se  defendendo.  In  other  cases  of  manslaughter  there  seems  to 
be  no  reason  why  there  may  not  be  accessories. 

Ribton. — There  is  nothing  in  the  passage  to  lead  to  the  conclu- 
sion that  it  was  intended  to  be  so  limited. 

He  also  referred  to  1  East's  P.  C.  419,  and  Goffers  case,  1  Ven. 
216. 

Payne,  for  the  prosecution. — It  is  obvious  that  there  must  be  some 
limitation  to  the  doctrine  alleged  to  be  laid  down  by  Lord  Hale ; 
as  for  instance,  in  the  case  of  a  prize  fight  where  a  man  encourages 
the  combatants  and  departs  before  the  death-blow  is  struck.  So 
in  the  case  of  mala  praxis  in  a  medical  man,  or  where  by  ignorance 
or  carelesses  in  the  sale  of  drugs,  death  ensues.  As  to  the  first 
point,  it  is  a  rule  of  law  that  wherever  death  arises  from  the  act 
of  any  one,  it  is  primd  facie  murder  in  the  person  committing  the 
act.  This  woman,  therefore,  in  doing  an  act  which  caused  her 
own  death,  was  primd  facie  guilty  of  murder :  (J?,  v.  Russell^ 
1  M.  C.  C.  348. ) 

Pollock,  C.  B. — How  do  you  make  out  that  ?  The  woman 
never  intended  to  kill  herself.  Suppose  a  man  eats  too  much  at 
dinner  and  dies  in  the  night  of  apoplexy,  is  he  guilty  of  murder? 
You  must  here  make  out  that  the  act  of  taking  a  substance  that 
was  not  intended  to  kill  her  was  an  unlawful  act,  on  her  part^ 
because  it  did  kill  her.  If  I  suppose  that  there  is  a  person  in  an 
adjoining  room  and  I  fire  a  pistol  through  the  doorway  with  the 
intention  of  killing  him,  and  nobody  is  there,  I  have  committed  no 
crime.  Morally,  I  should  be  just  as  guilty  as  if  I  had  shot  the 
man,  but  I  should  have  done  no  act  cognizable  by  the  criminal  law. 

Payne. — But  suppose  a  man  under  such  circumstances  acting 
on  the  intent  to  shoot  some  one  else  kills  himself,  that  would  be 
murder.  The  prisoner  puts  it  in  his  wife's  power  to  kill  herself, 
surely  he  is  then  guilty  of  some  crime  if,  in  consequence  of  doing 
the  act  he  contemplated,  death  ensues. 

Pollock,  C.  B. —  That  may  be  another  species  of  offence ;  but 
you  have  not  satisfied  me  that,  as  far  as  the  woman  is  concerned, 
she  has  been  guilty  of  any  offence  at  all. 

Erle,  J. — The  man  is  clearly  guilty  of  being  an  accessory 
before  the  fact  to  the  woman  taking  the  drug  with  iutent  to  pro- 
cure abortion.  This  would,  in  my  opinion,  be  murder,  if  she  died 
in  consequence  of  taking  that  drug.  But  the  grand  jury  found 
that  it  was  manslaughter.  If  a  man  is  indicted  for  manslaughter, 
and  it  turns  out  to  be  murder,  he  may  be  found  guilty  of  man- 
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Rso.        slaughter.     In  this  case  I  thought  he  was  guilty  of  murder  by 
^'  administering    the   drug,   and   might   therefore   be   convicted  of 

manslaughter. 

1857.  Ribton. — If  he  is  guilty  of  anything,  it  is  of  being  accessory 

before  the  fact  to  murder.     If  he  were  to  be  subsequently  tried 

Mmlm^ier  ^^^  ^^  murder  he  could  not  plead  autrefois  convict. 
-^Abortion,        Erle,  J. —  According  to  Foster's  P.  C.  229,  he  could.     It  is 
there  laid  down  that  an  acquittal  of  manslaughter  is  an  acquittal  of 
murder.     If  the  man  were  acquitted  of  the  manslaughter,  he  might 
say — I  did  not  kill  the  deceased  at  all. 

Ribton. — The  plea  of  Not  Guilty  in  manslaughter  does  not  mean 
that  the  prisoner  did  not  slay. 

Cur.  adv.  vult. 

Slst  January. — The  learned  judges  affirmed  the  conviction,  but 
without  giving  their  reasons  for  so  doing,  and  the  prisoner  was 
afterwards  sentenced  to  three  months'  imprisonment  and  hard 
labour. 

Convictinn  affirmed, 

Joseph  Payne  for  the  prosecution. 

Ribton  for  the  prisoner. 
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COURT  OF  CRIMINAL  APPEAL. 

April  25,  1857. 

(Before  Cockburn,  C.J.,  Coleridge,  Crompton,  and 
WiLLES,  J,l.  and  Martin,  B.) 

Reg.  v.  Fitchie.  (a) 

Forgery — Uttering    accountable    receipt  for    goods — Pawnhroker'^s 

Duplicate, 

A  pawnbroker's  duplicate  given  in  the  form  prescribed  by  the  statute 
39  ^  40  Geo,  3,  c,  99,  is  an  accountable  receipt  for  goods  within  the 
statute  1 1  Geo.  4  §•  1  Will  4,  c.  66,  5.  10. 

A,  pledged  goods  with  a  pawnbroker^  and  upon  redeeming  them  returned 
the  duplicate.  He  afterwards  discovered  that  he  had  not  received  all 
the  goods  which  he  pledged.  He  then  summoned  the  pawnbroker  before 
a  magistrate;  and  upon  the  hearing  of  the  charge  an  attorney  attended 
for  the  pawnbroker^  and  in  his  presence  handed  up  to  the  magistrate 
a  fabricated  duplicate  as  being  the  geiiuine  duplicate  which  A,  had 
received  on  pledging  the  goods.  The  jury  having  found  that  the 
duplicate  handed  up  was  fabricated^  and  that  the  pawnbroker  did 
through  the  hands  of  his  attorney  deliver  it  to  the  justices  as  the  genuine 
ticket : 

Heldy  tJiat  he  was  properly  convicted  of  uttering  an  accountable  receipt 
for  goods, 

^^HE  following  case  was  reserved  by  Martin,  B. : 
A      The    prisoner    was   indicted   in  the  second    count    of    the 
indictment  for  uttering  an  accountable  receipt  for  goods,  against 
the  form  of  the  statute. 

.  In  the  fourth  count  the  document  was  described  as  an  account- 
able receipt  for  goods,  to  wit,  an  accountable  receipt  for  goods 
usually  known  by  the  name  of  a  pawn-ticket. 

In  the  sixth  count  the  document  was  described  as  an  account- 
able receipt  for  goods  usually  called  a  pawnbroker's  duplicate. 

In  the  eighth  count  the  document  was  described  as  a  forged 
receipt  for  goods,  to  wit,  a  pawn-ticket 

In  the  tenth  count  the  document  was  described  as  a  warrant  for 
the  delivery  of  goods,  to  wit,  a  warrant  usually  known  by  the 
name  of  a  pawn-licket. 

(rt)  Repoitcd  hy  A,  BirrrKST* 'N,  Esq.,  Banisler-at-Law. 
VOL.    VII.  S 
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^""*-  In  the  eleventh  count  the  document    wa«   described    a»   a 
FrrcHiB.     forged  acquittance  for  goods,  and  the  document  was  set  out  as 
follows : — 

1857. 


Forgtry^  WILLIAM  FITCHIE,  Pawnbroker, 

Uti^ring.  No.  85,  Church-strcet,  Preston. 

15th  January,  1856. 

Blanket;  2  Sheets,  Counterpane         8«. 

Elizabeth  Hopwood,  near  Preston. 

[7411         7  7 

1  [  10  5 

And  the  meaning  of  this  document  was  alleged  by  averment  to 
be  that  Elizabeth  Hopwood  had  pledged  a  blanket,  two  sheets  and 
a  counterpane  with  the  prisoner  for  eight  shillings,  and  that  she 
had  required  the  redelivery  of  the  articles,  and  paid  him  the  eight 
shillings  advanced  and  one  shilling  and  tenpence  for  profit.  In 
all  the  counts  the  uttering  was  alleged  to  be  against  the  form  of 
the  statute. 

The  facts  proved  were  these — 

On  the  1 5th  January,  1856,  Elizabeth  Hopwood  pledged  with 
the  prisoner,  who  was  a  pawnbroker  in  Preston,  three  blankets,  one 
counterpane,  and  one  pair  of  sheets  for  eight  shillings,  and  he  gave 
her  a  ticket  or  note  which  a  pawnbroker  is  reqmred  to  give  by 
the  statute  39  &  40  Geo.  3,  c.  99,  s.  6,  to  the  person  pawning 
goods. 

On  the  26th  November,  1856,  Robert  Hopwood,  the  husband  of 
Elizabeth  Hopwood,  went  to  the  prisoner's  shop  to  redeem  the 
goods,  and  took  with  him  the  said  ticKet  or  note,  which  he  delivered 
to  the  prisoner.  The  prisoner  stated  that  the  interest  was  one 
shilling  and  tenpence,  wnich  Robert  Hopwood  paid  together  with 
the  eight  shillings,  and  the  prisoner  delivered  to  him  a  bundle  tied 
up  in  a  handkerchief.  He  brought  the  bundle  home,  and,  upon 
opening  it,  it  was  found  to  contain  only  one  blanket,  one  counter- 
rane,  and  one  pair  of  sheets,  which  were  not  the  sheets  pledged  by 
Elizabeth  Hopwood.  In  consequence  of  the  non-return  of  the 
goods  pledged,  Robert  Hopwood,  in  due  form  of  law,  took  pro- 
ceedings against  the  prisoner  under  the  provision  of  the  14th  section 
of  the  said  statute,  and  the  case  in  like  due  form  of  law  came  on  to 
be  heard  before  the  justices,  on  the  3rd  December,  1856.  At  the 
hearing  the  prisoner  was  defended  by  Mr.  Ascroft,  an  attorney 
employed  by  him.  The  prisoner  was  present;  and  Mr.  Ascroft  in  his 
presence,  produced  a  ticket  or  note  and  handed  it  up  to  the  justices, 
and  stated  that  it  was  the  ticket  or  note  which  the  pnsoner  had  given 
to  Elizabeth  Hopwood  when  the  goods  were  pledged,  and  which 
Robert  Hopwood  had  given  back  to  him  when  he  received  the 
eight  shillings  and  one  shilling  and  tenpence,  and  when  he  gave 
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to  Robert  Hopwood  the  bundle  containing   the   articles  before       reo. 
mentioned.  v. 


The  following  is  a  copy  of  the  ticket  or  note : — 

WILLIAM  FITCHIE,  Pawnbroker, 


FrrcHiB. 
1857. 


Forgery — 

No.  85,  Church-Street,  Preston.  Paum-iickei— 


I5th  January,  1856. 
Blanket,  2  Sheets,  Counterpane    8^. 

Elizabeth  Hopwood,  near  Preston,  H.L. 
[741] 

The  jury  found,  first,  that  the  ticket  produced  before  and  handed 
up  to  the  justices  by  Mr.  Ascroft  as  before  mentioned,  as  the  genuine 
ticket  originally  given  by  the  prisoner  to  Elizabeth  Hopwood,  and 
afterward  delivered  back  to  him  by  Robert  Hopwood,  was  not  the 
genuine  ticket  but  was  a  false  and  fabricated  ticket. 

Secondly. — That  the  prisoner  did,  through  the  hand  of  Mr. 
Ascroft,  his  attorney,  deliver  to  the  justices  as  being  the  genuine 
ticket  the  said  false  and  fabricated  ticket,  he  knowing  it  to  be 
false  and  fabricated. 

I  request  the  opinion  of  the  Court  of  Criminal  Appeal  upon  the 
following  questions : — 

First — Was  the  production  and  delivery  of  the  document  in 
the  manner  before  mentioned  by  Mr.  Ascroft  before  and  to  the 
justices,  taken  together  with  the  finding  of  the  jury,  an  uttering 
by  the  prisoner  ? 

Secondly. — Was  the  doing  so  an  offence  as  averred  in  any  of 
the  counts  of  the  indictment  befi)re  mentioned? 

Monk,  for  the  prisoner.  First,  there  is  no  evidence  of  uttering 
by  the  prisoner. 

CocKBUBN,  C.  J. — We  must  take  it  that  the  fabricated  docu- 
ment was  shown  to  the  magistrates  with  the  prisoner's  sanction. 

Monk. — The  court  are  to  say  whether  there  was  any  evidence  to 
support  the  finding  of  the  jury.  Even  assuming  that  the  prisoner 
being  present  must  be  considered  as  sanctioning  what  was  done  by 
his  agent,  it  does  not  necessarily  follow  that  he  would  be  involved 
in  cnminal  responsibility  for  the  act.  Suppose  that  he  had  been 
asked  for  a  blank  form  of  duplicate,  which  had  been  filled  up  with- 
out his  knowledge ;  would  his  mere  acquiescence  afterwards  in  the 
use  made  of  it  render  him  criminally  responsible  ? 

Coleridge,  J. — I  doubt  whether  mere  acquiescence  would  have 
been,  under  the  circumstances  in  which  he  was  placed,  evidence 
of  an  uttering  by  him  ;  but  the  question  put  to  us  is  whether  the 
production  and  delivery  of  the  document  in  the  manner  mentioned, 
^*  taken  together  with  the  finding  of  the  jury,''  was  an  uttering  by 
the  prisoner;  and  the  finding  of  the  jury  is  that  the  prisoner  did, 
through  the  hands  of  his  attorney,  deliver  it  to  the  justices  as 
genuine. 

Martin,  B. — I  agreed  with  you  at  the  trial  that  if  the  act 

s  2 


UtUrwg. 
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Bbo.  wns  really  the  net  of  the  attorney  and  not  of  the  prisoner,  the  latter 

Y^l^j^  was  not  guilty ;  but  that  was  a  question  for  the  jury,  and  they 

'  found  the  fact  against  you. 

1857.  Monk. — Still  if  Ascroft  was  a  guilty  agent  in  the  matter,  he  alone 

Formru—  ^^tually  Uttered  it,  and  he  alone  would  be  a  prihcipal  in  that 

Pawntirket—  ofFenCC. 

uturinp.         Crompton,  J. — They  would  both  be  principals.     They  were 
acting  together. 

Monk. — Then,  secondly,  the  document  itself  was  not  one  which 
could  be  the  subject  of  an  indictment  for  felonious  forgery  within 
the  statute  11  Geo.  4  &  1  Will.  4,  c.  66,  s.  10.  It  purports  to  be 
a  pawnbroker's  duplicate,  issued  under  section  6  of  39  &  40 
Geo.  3,  c.  99,  which  requires  a  pawnbroker,  on  receiving  a  pledge, 
to  make  an  entry  of  certain  particulars  in  a  book,  and  to  give  to  the 
person  who  pledges  the  goods  a  corresponding  memorandum.  It 
does  not,  upon  the  face  of  it,  purport  to  be  anything  but  what  it 
is,  viz.,  a  memorandum  of  the  names  and  descriptions  of  certain 
persons  and  goods  as  required  by  the  Pawnbrokers  Act. 

Coleridge,  J. — Does  it  not  acknowledge  the  receipt  of  goods 
for  which  the  pawnbroker  is  to  be  accountable  ? 

Monk. — Not  ujK)n  the  face  of  it^  It  may  be  an  invoice  of  goods 
sold  for  anything  that  appears  upon  the  face  of  it ;  and  if  the  facts 
are  looked  to,  then  it  appears  not  to  be  an  accountable  receipt, 
because  when  it  was  produced,  the  money  lent  had  been  paid  back, 
the  goods  pledged  had  bee;n  returned,  and  the  transaction  was 
closed. 

Martix,  B. — Then,  supposing  it  to  be  an  accountable  receipt 
upon  the  face  of  it,  and  an  action  of  trover  being  brought  for  the 
goods,  a  ticket  is  forged  and  |)roduccd  for  the  purpose  of  protecting 
the  wrong  delivery,  you  say  that  it  would  not  be  an  uttenng  within 
the  statute. 

Monk. — It  would  be  if  the  document  itself  clearly  appeared  on 
the  face  of  it  to  be  one  of  those  described  in  the  statutes  against 
forgery. 

Coleridge,  J. — But  is  not  this  pawn- ticket  when  it  is  first 
given  out  by  the  pawnbroker  an  accountable  receipt  for  goods  ? 

Monk. — That  may  be  admitted  for  the  purpose  of  this  argument; 
but,  in  truth,  it  is  only  a  copy  of  the  entry  which  must  be  made 
in  the  pawnbroker's  own  book,  and  that  cannot  be  a  receipt. 

Crompton,  J. — Although  the  ticket  does  not  in  words  acknow- 
ledge the  receipt  of  goods,  yet,  to  any  person  acquainted  with  the 
course  of  these  transactions,  it  would,  even  upon  the  face  of  it, 
appear  to  be  an  accountable  receipt. 

Monk. — That  is  by  the  aid  of  matter  dehors  the  instrument,  and 
if  it  is  necessary  to  resort  to  extrinsic  evidence,  then  it  must  be 
shown  to  be  an  accountable  receipt  at  the  time  when  it  was  used. 
It  IS  not  denied  that  the  real  character  of  an  instrument  may  be 
ahown  by  proof  of  matter  dehors  the  instrument ;  there  are  cases  to 
that  effect;  but  in  such  cases  the  instrument  must  be  shown  to 
have  borne  the  particular  character  when  it  was  used. 
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Crompton,  J. — Then  you  contend  that  if  such  an  instrument        Mmo^ 
is  foi^ged  for  the  purpose  of  fraud  three  years  after  the  transaction      «  ^^' 

to  which  it  refers^  there  can  be  no  conviction  of  felony  under  the * 

statute.  1857. 

Monk, — After  the  transaction  is  closed  the  instrument  has  lost     j^       " 
its  original  character,  if  it  was  originally  a  receipt.     In  the  hands  Pawrk-tteiei  ■ 
of  the  pawnbroker  it  cannot  purport  to  be  an  accountable  receipt.        uuermg, 

CuoMPToy,  J. — Yes ;  an  accountable  receipt  returned  to  the 
pawnbroker. 

Monk, — At  the  moment  when  it  is  returned,  he  ceases  to  be 
accountable. 

CocKBUBN,  C  J. — I  think  that  we  must  look  to  what  was  the 
character  of  the  icstrument  at  its  creation.  [Martin,  B. — The 
document  was  still  a  pawnbroker's  duplicate,  though  the  transaction 
was  at  an  end.  Cockburn,  C.  J. — And  it  is  produced  before 
the  magistrates  in  answer  to  the  charge  as  being  the  genuine  docu- 
ment relating  to  the  particular  transaction.] 

Monk. — But  that  is  not  a  user  of  it  as  an  accountable  receipt ; 
but  a  user  of  it  for  a  purpose  inconsistent  with  its  being  then  au 
accountable  receipt.  To  make  the  uttering  of  a  forged  instru- 
ment felony  withm  the  statute,  the  instrument  forged  must,  at 
the  time  of  committing  the  offence,  be  such  as  is  described  in  the 
statute ;  but  in  the  present  case  the  facts  establish  that  at  the 
time  when  the  offence  is  supposed  to  have  been  committed,  this 
could  not  be  an  accountable  receipt  for  goods. 

CocKBURN,  C.  J. — If  A.  deposits  money  with  B.  and  takes  from 
him  a  receipt,  which  B.  afterwards  contrives  to  alter  so  as  to  reduce 
the  amount,  would  not  B.  be  guilty  of  uttering  a  forged  receiut, 
if  he  produced  the  altered  document  as  evidence  in  an  action  for 
the  money  brought  by  A.  ? 

Coleridge,  3. — R.  v.  Ion  (2  Den.  C.  C.  475)  is  a  strong  case, 
because  there  certain  forged  tax  receipts  were  shown  only  for  the 
purpose  of  proving  that  a  third  person  was  a  safe  person  to  lend 
money  to;  (S.  C.  6  Cox  Crim.  Cas.  1.) 

Monk, — In  that  case  the  receipt  continued  in  full  force  and 
efficacy  as  a  receipt  up  to  the  time  of  committing  the  offence. 

Crompton,  J. — No  forged  instrument  has  any  real  validity ;  but 
this  was  produced  by  the  prisoner  as  being  an  accountable  receipt. 

Monk, — Not  as  being  so  at  the  time  when  he  produced  it ;  only 
as  an  instrument  which  had  once  been  so,  but  was  so  no  longer. 

No  counsel  appeared  for  the  Crown. 

CoCKBURN,  C.  J. — ^We  are  all  of  opinion  that  the  prisoner  was 
properly  convicted  upon  the  counts  which  charge  him  with  having 
uttered  an  accountable  receipt  for  goods.  The  facts  are  plain. 
Elizabeth  Hopwood  pledges  with  the  prisoner  certain  goods,  re- 
ceiving the  usual  pawn -ticket.  In  a  few  days  her  husband  comes 
to  redeem  the  articles ;  he  pays  the  amount  advanced  with  interest, 
restores  the  pawn-ticket  to  the  prisoner,  and  receives  what  he 
supposes  to  be  the  articles  pledged.  But  it  turns  out  that  part 
only  have  been  returned ;  and  upon  that  proceedings  are  taken 


1837. 
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R«>-        before  the  maristrates  to  recover  the  remainder.     In  order  to  meet 

FiTCHiB.      ^^^^  demand  the  prisoner  produces  a  false  instrument^  which  is 

delivered  by  his  attorney  to  the  magistrates  as  being  the  genuine 

pawn- ticket  which  had  been  given  to  Elizabeth  Hop  wood.     That 

Forgery—  ^^  douc  in  his  presence  and  with  his  sanction ;  and  is  clearly  as 
Pawn-tiek€t-^  much  an  utterinor  as  thousch  it  had  been  done  with  his  own  hand. 
uuermg,  gy^  i\iQVL  the  question  is,  whether  this  instrument  is  properly 
described  as  an  accountable  receipt  for  goods ;  and  we  are  of 
opinion  that  it  is.  The  Pawnbrokers  Act  requires  that  upon 
receiving  goods  in  pledge,  the  pawnbroker  should  give  a  ticket  in 
the  form  therein  prescribed;  and  this  document  is  substantially  in 
the  form  required  by  the  act.  It  is,  therefore,  a  receipt  for  the 
goods  pledged,  and  it  is  one  upon  which,  after  repayment  of  the 
money  advanced  with  interest,  the  pawnbroker  would  be  bound  to 
account.  It  is  clear  then  that  this  is  an  accountable  receipt  for 
goods,  and  that  being  so  the  case  is  within  the  statute  respecting 
forgery ;  and  the  conviction  must  be  affirmed. 

The  other  Judges  concurred.  Conviction  affirmed. 


ClUMINAL  LAW  CASES.  263 


COURT  OF  CRIMINAL  APPEAL. 

May  2,  1857. 

(Before  Cockburn,  C.J.,  Coleridge,  Crowder,  and 
WiLLBS,  JJ.,  and  Bramwell,  B.) 

Reo.  v.  Mills,  {a) 

False  pretenou — Money    obtained^   though    the   prosecutor  kmew  ike 

pretence  to  be  false. 

An  indictment  for  obtaining  money  by  false  pretences  cammai  he  sustained^ 
if  the  prosecutor  when  he  parted  with  his  momy  kmew  the  repre- 
sentation to  be  false. 

AT  the  General  Quarter  Seasions  <>f  the  Peace  holden  for  the 
county  of  Cambridge,  on  the  9th  January,  1857,  William 
Mills  was  tried  and  convicted  upon  the  following  indictment  for 
obtaining  money  under  false  pretences. 

The  jurors  for  our  Lady  the  Queen  upon  their  oath  present,  that 
William  Mills,  on  the  14th  day  of  November,  1856,  did  falsely 
pretend  to  one  Samuel  Free,  that  the  said  William  Mills  had  cut 
sixty-three  fans  of  chaff  for  him  the  said  Samuel  Free,  by  which 
said  ialse  pretence  the  said  William  Mills  then  unlawfully  did 
obtain  from  the  said  Samuel  Free  certain  money  of  him  the  said 
Samuel  Free,  with  intent  to  defraud.  Whereas,  in  truth  and  in 
fact,  the  said  William  Mills  had  not  cut  sixty-three  fans  of  chaff, 
as  the  said  William  Mills  did  then  so  falsely  pretend  to  the  said 
Samuel  Free,  but  a  much  smaller  quantity,  to  wit,  forty-five 
fans  of  chaff.  And  the  said  William  Mills,  at  the  time  ne  so 
falsely  pretended  as  aforesaid,  well  knew  the  said  pretence  to  be 
false,  against  the  form  of  the  statute,  &c.  It  appeared  from  the 
evidence  that  the  prisoner  was  employed  to  cut  chaff  for  the 
prosecutor,  and  was  to  be  paid  twopence  per  fan  for  as  much  as 
he  cut.  He  made  a  demand  for  IO5.  M.  and  stated  he  had  cut 
sixty-three  fans,  but  the  prosecutor  and  another  witness  had  seen 
the  prisoner  remove  eighteen  fans  of  cut  chaff  from  an  adjoining 
chaff-house,  and  add  them  to  the  heap  which  he  pretended  he  had 
cut,  thus  making  the  sixty-three  fans  for  which  he  charged.  Upon 
the  representation  that  he  had  cut  sixty-three  fans  of  chaff, 
and  notwithstanding  his  knowledge  of  the  prisoner  having  added 
the  eighteen  fans,  the  prosecutor  paid  him  the  10^.  6^.  being  3«. 

(a)  Reported  bj  A.  Bittlestow,  Esq.,  Barrister-at-Law. 


264  CRIMINAL   LAW   CASES. 

Keg.         more  than  the  prisoner    was  entitled  to  for  the  work  actually 
Mills        performed.     It  was  objected  on  behalf  of  the  prisoner :  first,  that 

*       this  was   simply  an   overcharge,    as  in  the   case  of  R*  v.    Oates 

1857.        (6  Cox  Crim.  Gas.  540);  and,  secondly,  that  as  the  prosecutor  at 
FaUe    Vetencca        ^^^^^  he  parted  with  his  money  knew  the  facts,  the  prisoner 
—Prosecutor's  could   not   be   Said   to   have   obtained  the   money   by   the   false 
knowledge  of  pretcncc.     Judgment  was  postponed,  and  the  prisoner  was  dis- 
the falsehood,   charged    upon    recognizanccs   to  appear  at    the    next    Quarter 
Sessions.      The   opinion   of  the    Court   of    Criminal   Appeal   is 
requested   whether  the  prisoner  was  rightly  convicted  of  misde- 
meanor under  the  foregoing  indictment. 
No  counsel  was  instructed  for  the  prisoner. 
Orrtdge^  for  the  Crown. — Although  the  prosecutor  knew  that 
the  representation  was  false,  and  permitted  the  prisoner  to  com- 
plete the  offence  by  receiving  the  money,  that  does  not  render  the 
offence  less  in  him.     In  larceny  the  same  doctrine  is  established, 
jR.  V.  Eggingtoni  (2  B.  &  P.  508.)    [Cockburn,  C.  J. — There  the 
prosecutor  remains  passive.     Willes,  J. — Invito  domino  is  held 
to  mean  without  leave.]    In  R.  v.  Adey  (7  Car.  &  P.  140),  it  was 
said  to  be  no  answer  that  the  prosecutor  had  laid  a  plan  to  entrap 
the  prisoner  into  the  commission  of  the  offence. 

Cockburn,  C.  J. — The  question  in  these  cases  is,  whether  the 
false  representation  is  the  immediate  motive  operating  on  the  mind 
of  the  prosecutor,  and  inducing  him  to  part  with  his  money.  It 
cannot  be  said  that  that  was  the  case  here,  because  he  paid  the 
money  although  he  knew  the  representation  to  be  false.  Unless 
the  money  be  obtained  by  the  false  pretence,  it  is  an  attempt 
only. 

Coleridge,  J. — In  R.  v.  Adey^  the  prosecutor  did  part  with 
his  money  in  consequence  of  the  false  pretence. 

Bramwell,  B.— I  do  not  think  he  could  recover  back  the 
money  in  a  civil  action. 

Willes,  J. — Because  it  was  psud  voluntarily  with  a  knowledge 
of  all  the  circumstances.  Conviction  quashed. 
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COURT  OF  CRIMINAL  APPEAL. 

May  2,  1857. 

(Before  Cockburn,  C.J.,  Coleridge,  Crowder,  and 
WiLLES,  J  J.,  and  Bramwell,  B.) 

Reg.  v.  Cockburn.  (a) 

Evidefice — Absence  of  wUness — Admissibility  of  deposition* 

The  deposition  of  a  witness  was  received  in  evideyice,  upon  proof  being 
given  by  his  medical  attendant,  that  though  he  might  have  been  brought 
to  the  court  without  danger  to  life,  yet  he  was  suffering  from  a  second 
attack  of  paralysis,  which  disabled  him  altogether  from  giving  evidence. 

Held,  rightly  received, 

THE  following  case  was  reserved  by  the  Recorder  of  Berwick: — 
At  the  last  January  Sessions  for  Berwick-upon-Tweed, 
Mark  Cockburn  was  indicted  for  stealing  money  from  the  person 
of  James  Emery.  The  prisoner  pleaded  Not  Guilty,  and  it  was 
proposed  at  the  trial  to  give  in  evidence  the  deposition  of  James 
Emery,  which  was  proved  to  have  been  duly  taken  according  to 
the  provisions  of  the  11  &  12  Vict,  c  42,  s.  17. 

To  prove  the  state  of  health  of  James  Emery,  a  medical  witness 
was  called,  who  gave  the  following  evidence : — I  am  a  physician 
in  attendance  on  Jaines  Emery.  I  saw  him  this  morning — he  is 
not  able  to  attend  here  in  consequence  of  illness,  he  cannot  speak, 
and  I  have  never  been  able  to  make  him  hear ;  it  is  a  second 
attack  of  paralysis.  He  had  a  former  attack  ten  months  ago,  from 
which  he  recovered  tolerably,  but  was  not  so  strong  as  bei^re.  If 
brought  here  he  would  not  be  able  to  give  evidence,  yet  he  might 
be  brought  here  without  danger  to  life,  though  I,  as  his  physician, 
could  not  permit  him  to  roam  abroad  if  I  knew  it.  At  the  sug- 
gestion of  the  prisoner's  counsel,  I  examined  another  witness,  who 
said  that  he  had  seen  James  Emery  in  the  street  on  the  preceding 
day  near  the  door  of  his  shop.  On  this  it  was  objected,  that  as 
James  Emery  had  been  out  of  the  house,  and  might  be  brought 
to  court  without  danger  to  life,  he  was  not  so  ill  as  not  to  be  able 
to  travel,  according  to  the  language  of  the  statute,  which  was  to 
be  taken  strictly,  but  that  in  such  a  case  an  application  ought  to 
have  been  made  for  the  postponement  of  the  trial :  but  I  was  of 

« 

(a)  Reported  bjr  A.  Bittz«kstox,  E»]  ,  Barrister-ai-Law. 
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Reo.        opinion  that  as  it  had  been  proved  to  my  satisfaction,  that  at  the 
^     ^'         time  of  the  trial  James  Emery  was  disabled  from  £civine  evidence 

*    by  an  attack  of  illness  not  plainly  appearing  to  be  temporary,  his 

1857.        deposition  was  admissible,  whether  ne  had  power  of  travelling  or 
De~»^on  f  °^^     ^^^  deposition  was  therefore  given  in  evidence,  and  the 
abtaa  wxinL*.  prisoner  was  convicted.     I  postponed  judgment,  taking  recogni- 
zance of  bail   for   the  appearance  of  the   prisoner  at  the  next 
sessions  to  receive  judgment  in  case  this  court  shall  be  of  opinion 
that  he  was  rightly  convicted. 
This  case  was  not  argued. 

CoCKBURN,  C.  J. — We  are  all  clearly  of  opinion  that  the  con- 
viction is  right.  Conviction  affirmed. 


COURT  OF  CRIMINAL  APPEAL. 

May  2,  1857. 

(Before  Cockburn,  C.J.,  Coleridge,   Crowdeb^  and 
WiLLES,  JJ.,  and  Bramwell,  B.) 

Reg.  r.  Toole  and  Others,  (a) 

Evidence — Proof  of  prosecutor^s  Christian  name  by  a  witness  who  had 

seen  him  sign  it. 

Upon  the  trial  of  an  indictment  for  robbery ,  the  prosecutor  himself  being 
absent^  the  only  evidence  of  his  Christian  name  was  this :  that  one  of 
the  witnesses  had  seen  him  sign  the  information  against  the  prisoner^ 
and  also  the  deposition  before  the  magistrates^  and  that  the  signatures 
to  those  documents  corresponded  with  the  names  laid  in  the  indictment, 

field,  admissible  and  sufficient  evidence  of  the  Christian  name, 

THE  following  case  was  reserved  and  stated  by  Chan- 
nell,  B.  :— 
Frederick  Toole,  Ambrose  Lee,  and  John  Reading,  were  tried 
before  me  at  the  last  assizes  for  the  county  of  Kent,  on  a  charge 
of  feloniously  assaulting  Thomas  Bent,  on  the  19th  February, 
1857,  and  stealing  from  his  person  a  watch,  his  property.  The 
three  prisoners  on  the  night  of  the  18th,  or  morning  of  the  19th 
of  February,  in  a  public  street  at  Chatham,  violently  assaulted  a 
person  then  known  to  the  several  witnesses  called  for  the  prose- 
cution^ and  who    was   described  by  them  in  their   evidence  as 

(a)    Reported  by  A.  Bittlbsxon,  Eaq.»  Barrifter-«t-Law. 
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Lieutenant  Bent  of  the  Royal  Marines,  of  Her  Majesty's  ship        Rxo. 
Irisj  then  fitting  out  at  Sheerness.    For  the  purposes  of  this  case  *- 

it  is  to  be  taken,  that  from  the  person  so  known  as  Lieutenant        j^ 
Bent,  the   three  prisoners  stole  a  watcb^  his  property.     Lieu-     Othsrb. 
tenant  Bent  was  not  called  at  the  trial.     It  was  proved  that  at       ~~ 

the  time  of  the  trial  he  was  in  service  in  foreign  parts  on  board       * 

the  Iris.  After  the  case  for  the  prosecution  was  closed,  it  was  Proof  of  firot^ 
objected  by  the  counsel  for  the  prisoners  that  no  proof  had  been  «*<<^'«.  ' 
given  of  the  Christian  name  of  the  prosecutor  as  described  in  the 
indictment.  The  prosecutor's  counsel  by  permission  recalled  a 
witness  named  Bichard  Halse.  He  deposed  as  follows :— -I  know 
Lieutenant  Bent  of  the  Royal  Marines.  I  saw  him  sign  his 
name  twice.  I  saw  him  sign  this  writing.  [The  writing  referred 
to  was  a  complaint  and  charge  in  respect  of  the  same  assault  and 
stealing,  for  which  the  prisoners  were  tried  before  me,  and  was 
made  by  Lieutenant  Bent  against  the  prisoners,  before  certain 
magistrates  of  the  county  of  Kent.]  I  saw  him  sign  it  at  the 
magistrate's  ofiBce.  He  signed  it  on  Friday,  the  20th  of  February. 
On  the  following  day  I  saw  Lieutenant  Bent  sign  this  writing. 
He  did  so  in  the  presence  of  the  prisoners.  [Tnis  last  writing 
was  the  deposition  of  Lieutenant  Bent  in  support  of  the  same 
charge,  and  was  taken  before  the  ma^strates  in  the  presence  of  the 

Prisoners.]  From  these  signatures  I  know  his  name  to  be 
?homas  Bent.  On  cross-examination  the  witness  stated,  except 
so  far  as  I  know  the  fact,  from  having  seen  Lieutenant  Bent  sign 
his  name  on  these  two  occasions,  I  know  nothing  about  his 
Christian  name.  So  much  only  of  the  complaint  and  deposition 
was  then  read,  as  showed  that  the  papers  so  proved  to  have  been 
signed  by  Lieutenant  Bent  in  the  presence  of  the  witness 
Halse,  had  been  signed — *^  Thomas  Bent."  The  prisoners'  counsel 
objected  to  the  admissibility  of  any  part  of  either  of  the  documents 
for  any  purpose.  The  above  is  the  only  evidence  of  the  name  of 
the  prosecutor  as  laid  in  the  indictment.  I  reserved  for  the 
opinion  of  the  court  the  question  as  to  the  admissibility,  and  if 
admissible,  the  sufiiciency  of  the  evidence.  The  jury  found  the 
prisoners  guilty.  I  respited  sentence  upon  the  conviction,  and  the 
prisoners  are  in  custody.  The  question  for  the  opinion  of  the 
court  is,  whether  the  above  evidence  was  admissible,  and  sufficient 
evidence  to  prove  the  name  of  prosecutor  as  laid  in  the  indict- 
ment. 

Buthhyy  for  the  prisoner  Reading,  contended  that  neither  the 
information  nor  the  deposition  was  admissible  in  evidence,  the 
prosecutor  not  being  dead  or  insane  or  unable  to  travel,  and  that 
what  he  had  written  could  onlv  be  evidenced  by  the  writing  itself. 
[Bbamwell,  B. — Suppose  the  witness,  instead  of  seeing  him 
write  his  name,  had  neard  him  make  in  open  court  a  solemn 
affirmation  in  that  name.  Cockburn,  C.  J. — Might  you  not 
prove  the  name  of  a  Secretary  of  State  by  calling  a  clerk  in  the 
office  ?]  His  own  statement  of  his  name  would  be  evidence  against 
himself;  but  not  against  third  persons;   and  with  reference   to 
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■Reo.        criminal  charges,  there  are  often  circumstances  whicli  might  induce 

••         a  prosecutor  to  conceal  his  real  name.     [Coleridge,  J. — That 

j^HD        is  only  an  observation  upon  the  weight  of  the  evidence.]      If 

0THEB8.      evidence   of  this  description   is  received,   the  accused  might  be 

7771        involved  in    great  diflSculty  in   making  out   a  plea  of  auterfois 

'        acquit  or  convict^  supposing  him  to  be  charged  afterwards  with  the 

Proof  of  prow-  same  offence,  the  prosecutor's  name  being  altered. 
aiun-'t  name.       jsJq  counsel  was  instructed  for  the  prosecution. 

CoCKBURN, — C.  J.  We  have  no  doubt  that  this  evidence  was 
admissible,  though  the  weight  of  it  may  be  open  to  some  obser- 
vations fit  to  be  addressed  to  a  jury ;  not  that  the  documents  as 
such  are  admissible ;  but  that  the  statement  of  a  witness  who  has 
seen  another  sign  his  name  to  a  particular  document  which  is 
produced,  is  evidence  for  the  jury  that  the  name  attached  to  the 
aocument  is  one  by  which  he  was  commonly  known. 

The  other  Judges  concurred.  Cormdion  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

May  2,  1857. 

(Before  Cockburn,  C.  J.,  Coleridge,  Crowder,  and 
WiLLES,  JJ.,  and  Bramwell,   B.) 

Reg.  v.  Fitch,  {a) 

iMTceny — Possession  by  adulterer  of  the  wearing  apparel  of  the  mfe. 

An  adulterer  who  takes  possession  of  none  of  the  husband's  property 
except  the  wearing  apparel  of  the  wife  cannot  be  convicted  of  larceny. 

Upon  an  indictment  for  larceny  of  a  bonnet  and  other  articles  oj  female 
apparel^  it  was  proved  that  the  prisoner^  who  was  a  lodger  in  prosecutor^s 
house^  agreed  with  his  wife  that  they  should  go  away  and  live  together 
in  adultery.  He  went  away  leaving  the  husband  and  wife  together  ; 
she  followed^  and  shortly  afterwards  the  prisoner  and  wife  were  found 
together^  the  prisoner  at  that  time  carrying  a  box  which  contained 
her  wearing  appareL 

Held^  that  he  could  not  be  convicted  of  stealing  those  articles. 

''I^HE  following  case  was  reserved  by  Erie,  J.  The  indictment 
-L  was  for  larceny,  in  stealing  a  bonnet^  boots,  and  goloshes,  the 
property  of  James  Reeve.  The  facts  were,  that  the  prisoner  bein^ 
ft  lodger  in  Reeve's  house,  agreed  with  his  wife  that  they  should 
go  away  and  live  together  m  adultery.  He  went  away  leaving 
the  husband  and  wife  together ;  then  the  husband  went  out  to 
work,  and  then  the  wife  went  after  the  prisoner ;  they  were  fol- 
lowed and  overtaken  on  the  road  in  company  together,  and  he  was 
apprehended ;  and  at  that  time  be  was  carrying  a  bandbox  con- 
taining goloshes  and  boots,  the  wearing  apparel  of  the  wife  of  the 
prosecutor,  and  so,  in  law,  his  property.  The  judgment  was 
respited,  the  prisoner  remaining  in  custody  till  the  opinion  of  this 
court  could  be  taken  on  the  question,  whether  on  these  facts  the 
conviction  was  right:  (see  Thompson's  case,  1  Den.  C  C.  R.  549; 
4  Cox  Crim.  Cas.  191 ;  B.  v.  jFeatherstone,  1  Dearsley  C.  C.  R. 
369 ;  6  Cox  Crim.  Cas.  376.) 

TozeTj  for  the  prisoner. — This  conviction  is  wrong  on  two 
grounds.  1st.  There  was  no  taking  by  the  prisoner.  2nd.  The 
goods  charged  to  have  been  stolen  were  the  mere  wearing  apparel 
of  the  wife. 

Cockburn,  C.  J. — Yes;  in  both  the  cases  referred  to  the 
man  was  taking  away  the  husband's  money.  Here  he  was  carrying 
away  only  her  necessary  wearing  apparel. 

Tozer.—R.  v.  Rosenberg  (1  Car.  &  K.  233)  is  also  in  point. 

Cockburn,  C.  J. — We  are  all  agreed  that  this  conviction 
cannot  be  sustained.  Conviction  quashed. 

(a)  Reported  bj  A.  Bittleston,  Esq.,  Barrister- «t-Law. 
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COURT  OF  CRIMINAL  APPEAL. 

May  11,  1857. 

(Before  Lord  Campbell,  C.J.,  Cockburn,  C.J.,  Pollock,  C.B., 
Coleridge,  Cress  well,  Crowder,  Crompton,  and  Willes, 
JJ.,  Bramwell,  Watson  and  Channell,  BB.) 

Reg.  v.  Sherwood,  (a) 

False  pretences — Sale  of  coal — Misrepresentation  of  quantity. 

Upon  an  indictment  for  false  pretences,  it  was  proved  that  the  prisoner, 
after  having  agreed  with  the  prosecutor  to  sell  and  deliver  a  load  of 
coals  at  a  certain  price  per  cwt,,  falsely  and  fraudulently  pretended 
that  the  quantity  which  he  had  delivered  was  eighteen  cwt.,  and  that 
it  had  been  weighed  at  the  colliery,  and  the  weight  put  down  by 
himself  on  a  ticket,  which  he  proditced,  he  knowing  it  to  be  fourteen 
cwt,  only,  and  thereby  obtained  an  additional  sum  of  money : 

Held,  that  he  was  properly  convicted  of  the  offence  charged, 

THE  following  case  was  reserved  by  Willes,  J. : 
Samuel  Sherwood  was  tried  before  me  at  the  last  Stafford 
Assizes,  for  obtaining  money  under  false  pretences,  upon  two  occa- 
sions, from  Phcebe  Smith.  Each  of  the  counts  stated  the  pretence 
to  be  a  false  pretence,  as  to  the  weight  of  a  quantity  of  coals  sold 
and  delivered  by  him.     It  appeared  in  evidence  as  follows : — The 

frisoner  was  a  coal  dealer.  Upon  the  24th  of  December,  1856, 
^hoebe  Smith  asked  him  to  sell  her  a  load  of  coals  which  he  then 
had.  He  declined  ;  but  said  he  would  fetch,  sell,  and  deliver  her 
one  for  7rf.  per  cwt.  from  a  colliery  where  he  was  in  the  habit  of 
buying ;  to  which  she  assented ;  and  he  accordingly  fetched  and 
delivered  to  her  a  load  actually,  to  his  knowledge,  weighing 
fourteen  cwt.  He,  however,  represented  to  her  that  the  weight 
of  it  was  eighteen  cwt.  and  that  it  had  been  weighed  out  at  the 
colliery,  and  he  produced  a  ticket  showing  such  to  be  the  weight, 
which  ticket  he  stated  he  had  made  out  himself  when  it  was 
weighed;  Phoebe  Smith  thereupon  paid  him  for  the  eighteen  cwt 
Upon  the  6th  of  February,  1857,  there  was  a  similar  transac- 
tion, except  that  the  coals  delivered  weighed  only  a  ton^  and  were 
represented  by  the  prisoner  to  weigh  twenty-three  cwt. 

y  pon  each  occasion  the  prisoner  misrepresented  the  weight  of 

(<»)  Reported  bj  A.  Bittleston,  Esq  ,  Barrister-at-I-aw. 
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the  coals,  wilfully  and  fraudulently  knowing  them  to  be  of  the       Reo. 
less  weight,  for  the  purpose  of  defrauding  the  buyer  of  the  differ-  ^' 

ence  in  the  sum  to  be  paid  between  the  actual  and  represented 

weight;   and  he  made  the  misrepresentation  as  to  the  weight  of       1857. 
the  coal  verbally  and  by  the  ticket,  for  the  purpose  of  defrauding     .        " 
the  buyer  and  inducing  her  to  pay  more  than  the  just  price  of  ^gaU^Mis^ 
the  coals,  and  by  such  raise  pretences  intending  to  obtain,  and  did  rtprumuuitm 
obtain,  the  price  in  excess.  ^qwvuu^. 

The  counsel  for  the  prisoner  contended  that  this  case  was  not 
within  the  statute,  inasmuch  as  it  was  the  case  of  a  misrepresenta- 
tion as  to  the  quantity  and  value  of  an  article  agreed  to  be  sold, 
and  which  was  actually  sold  and  delivered  to  the  purchaser,  and 
that  the  statute  does  not  apply  to  misrepresentations  made  upon 
sales. 

I  was  of  the  contrary  opinion,  and  left  the  case  to  the  jury,  who 
convicted  the  prisoner. 

But,  being  under  the  impression  that  doubt  still  existed  upon 
the  subject,  notwithstanding  the  cases  oi  Burgon  (1  Dears.  &  Bell, 
11;  7  Cox  Crim.  Cas.  131),  and  Roebuck  (1  D.  «Sb  B.;  7  Cox 
Crim.  Cas.  126),  I  reserved  the  matter  for  the  consideration  of 
the  judges,  post{X)ned  the  judgment,  and  held  the  prisoner  to 
bail:  (see  also  R.  v.  Eagletoriy  1  Dears.  515.) 

This  case  was  first  argued  on  Saturday,  May  2nd,  by  Kettle  for 
the  prisoner,  who  cited  R.  v.  Reed  (7  Car.  &  P.  848);  and  the 
court  then  directed  that  it  should  be  reargued  before  all  the  judges 
from  deference  to  the  authority  of  that  decision. 

Powell  for  the  prisoner. — This  is  not  a  false  pretence  within  the 
statute  7  &  8  Geo.  4,  c.  29,  s.  53.  At  common  law  it  is  quite 
clear  that  a  mere  private  imposition  upon  a  purchaser,  without 
the  use  of  false  weights  or  measures,  by  delivering  a  less 
quantity  as  and  for  a  larger  quantity  was  not  indictable  (iZ.  v. 
fFheailey,  3  Burr.  1125;  R.  v.  iMra,  6  T.R.565);  and  the  statute 
was  only  intended  to  get  rid  of  "  the  subtle  distinction  between 
larceny  and  fraud."  In  Rex  v.  Osborn  (3  Burr.  1697),  an  indict- 
ment at  common  law  for  fraudulently  selling  coals  of  short  weighty 
which  was  decided  a  few  years  after  the  passing  of  the  analogous 
statute  of  30  Geo.  2,  c.  24,  the  judges  suggested  that  such  frauds 
derserved  the  attention  of  the  Legislature,  thereby  showing  that 
they  did  not  think  the  case  was  within  the  existing  statute.  So 
in  Rex  V.  Bower  (Cowp.  323),  the  judges  said  that  fraudulently 
selling  wrought  gold  under  the  sterling  alloy  as  and  for  gold  of 
the  true  standard  weight,  was  ''not  indictable''  in  an  ordinary 
person,  though  it  was  in  a  goldsmith ;  which,  as  the  statute  30 
Geo.  2  was  in  existence,  would  seem  to  prove  that  they  thought  it 
was  not  indictable  either  at  common  law  or  under  the  statute. 
Kg  case  previous  to  Reg.  v.  Kenrick  (5  Q.  B.  49),  would  sustain 
the  argument  that  this  case  was  within  the  statute,  and  as  the 
decision  in  that  case  was  extra-judicial,  it  is  not  a  binding  autho- 
rity, nor  are  the  cases  binding  which  were  expressly  decided 
upon  it. 
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Bbo.  Coleridge,  J. — Do  you  ask  as  then  to  overrule  the  recent  cases? 

Sherwood  Powell.— -Yes. 

Lord  Campbell,  C.  J. — But  what  power  have  we  to  do  that? 

1857.  Powell — It  is  submitted  the  court  has  full  power  to  do  so :   (see 

Fahe     eftw?    P^^^^^  V*  Jcickson^  Hobart's  Rep.  59.) 
—sJe^Mi^     Lord  Campbell,  C.  J. — But  was  this  court  in  existence  in 

representaJioH    Hobart's  time  ? 

ofqwmtUy,        Powell — The  same  principle  is  established  in  Balne  v.  Hutton 
(2  Cr.  &  J.)  and  in  O'Connell  v.  The  Qveen  (II  CI.  &  Fin.) 

Bramwell,  B. — Before  you  ask  us  to  overrule  these  cases,  had 
you  not  better  try  and  distinguish  them  ? 

Powell — Then  it  is  submitted  that  they  are  distinguishable. 
Reg  V.  Burgon  (25  L.  J.  105,  M.  C. ;  S.  C.  1  D.  &  B.  11),  was  the 
case  of  a  totally  false  pretence,  which  this  was  not.  Reg.  v.  Abbott 
(1  Den.  C.  C.  273;  2  Cox  Crim.  Cas.  430),  and  Reg.  v.  Roebuck 
(I  D.  &  B.  24),  were  cases  in  which  another  and  inferior  thing  had 
been  substituted  for  the  thing  bargained  for.  Here  coal  was  bar- 
gained for,  and  coal  sold ;  only  there  was  a  false  statement  as  to  the 
quantity.  All  these  decisions  proceeded  on  KenricKs  case.  More- 
over, Reg.  V.  Codrington  (1  C.  &  P.  661),  shows  that  this  is  not  a 
false  pretence  within  the  statute ;  and  R.  v.  Reed  (7  C.  &  P.  848), 
now  admitted  to  have  been  decided  by  all  the  judges,  is  precisely 
in  point,  and  a  binding  authority.  In  Reg.  v.  Oates  (6  Cox  Crim. 
Cas.  540;  24  L.  J.  123,  M.  C),  Pollock,  C.  B.  said  the  statute  was 
not  passed  with  reference  to  buying  and  selling  transactions  where 
there  is  a  real  bargain  between  the  parties,  and  the  whole  matter 
is  not  bottomed  in  fraud.  See  also  the  judgments  of  Parke,  B., 
and  Wightman,  J.,  to  the  same  effect.  The  present  case  was  one 
of  a  real  bargain.  The  subject-matter  of  it  was  a  load  of  coal, 
and  that  was  what  the  prisoner  sold ;  only  he  made  an  overchai^e 
in  respect  of  the  quantity. 

CocKBURN,  C.  J. — It  was  sold  by  the  load,  but  at  so  much 
per  cwt. 

Powell. — It  was  the  bargain  for  the  load  that  induced  the 
prosecutrix  to  part  with  her  money.  The  payment  per  cwt.  was 
only  the  mode  agreed  upon  for  ascertaining  the  sum  to  be  paid. 
Suppose  he  had  said,  "  There  is  your  load  of  coal ;  it  weighs  a 
ton — pay  me  \\s.  8rf  for  it,"  it  is  submitted  this  would  not  be  a 
ffilse  pretence  within  the  statute. 

CocKBURN,  C.  J. — But  if  he  had  said  "  There,  in  that  covered 
waggon  is  your  load  of  coal,"  and  she  had  paid  for  it,  and  it  turned 
out  that  there  was  no  coal  in  the  waggon  ? 

Powell — That  would  have  been  a  very  different  case  to  the 
present. 

.  CocKBURN,  C.  J. — Not  as  to  the  excess,  which  in  this  case 
had  no  more  existence,  than  the  whole  would  have  in  the  case 
which  I  put.  Suppose  a  man  sold  a  flock  of  sheep  at  so  much 
a  head,  and  said  there  were  a  hundred  of  them,  and  there  were 
but  ninety  ? 
Powell — That  is  precisely  the  present  case,  and  it  is  submitted 
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that  the  bargain  is  for  the  flock,  and  that  the  money  is  parted       ^^' 

with  in  consequence  of  the  bargain  for  the  flock,  and  not  of  the   sherwood. 

false  misrepresentation  as  to  the  number.    Moreover,  it  is  the  case        

of  a  real  bargain  and  not  of  a  transaction  altogether  fraudulent,        ]^^- 

and  the  purchaser  should  have  weighed  the  coals  or  counted  the  jrau  pretencet 

flock,  and  not  have  relied  upon  the  statement  of  the  seller.    There  —Sak  of  goods 

does  not  appear  to  have  been  any  misstatement  as  to  any  antecedent  — -^«f<f»*«f*- 
fact  ^t-  J  J  uutoHof 

'**^1'  quantity. 

Cresswell,  J. — Yes;  the  case  finds  that  he  stated  he  had 
weighed  it,  and  that  he  produced  a  ticket  showing  the  weight  to 
be  eighteen  cwt 

Lord  Campbell,  C.  J. — It  seems  to  me  to  be  a  case  precisely 
within  the  words  of  the  statute. 

Powell, — But  the  words  "any  false  pretence**  are  not  to  be 
taken  absolutely,  otherwise  they  would  include  false  pretences  as  to 
future  conduct  as  well  as  of  past  transactions.  Yet  it  is  clear, 
according  to  the  decisions,  that  if  I  say  fraudulently  I  will  go  to 
York  if  you  will  give  me  51,  and  so  obtain  the  money,  and  do  not 
go,  that  is  not  within  the  statute ;  whereas  if  I  say  that  I  have 
been,  and  so  obtain  the  money,  and  I  have  not  been,  it  is  within 
the  statute.  The  words  of  the  statute,  therefore,  have  a  technical 
meaning  only,  and  are  restrained  within  it  by  judicial  decisions. 

McMahon,  contrd,  was  not  called  upon. 

Lord  Campbell,  C.  J. — We  have  had  some  very  nice  cases  to 
determine  respecting  this  act  of  Parliament,  the  7  &  8  Geo.  4, 
c.  29,  s.  53,  upon  which  great  difficulty  and  doubt  have  nrisen.  In  this 
case  I  can  see  no  doubt  or  difficulty  whatever;  it  seems  to  me  to 
be  clearly  within  the  words  and  the  spirit  of  the  act  of  Parliament. 
I  ought,  perhaps,  not  to  speak  in  such  very  positive  terms,  when  I 
recollect  that  there  certainly  was  a  case,  of  Reff.  v.  Reed,  in  which 
a  different  construction  had  been  put  upon  the  act  of  Parliament, 
because  I  believe  that  was  a  case,  very  much  like  the  present, 
upon  the  sale  of  coals  and  a  misrepresentation  of  the  quantity. 
But  we  do  not  exactly  know  how  that  misrepresentation  arose, 
or  how  far  that  case  mny  conflict  with  subsequent  decisions ;  as  it 
was,  however,  a  case  in  respect  of  a  similar  fraud,  my  learned 
brothers,  who  constituted  the  court  before  whom  this  case  was 
first  brought,  requested  that  it  might  be  argued  before  all  the 
judges,  not  liking  to  overrule  what  was  said  to  be  the  decision 
of  the  twelve  judges  in  the  former  case.  Most  likely  that  case,  if 
investigated,  would  be  found  to  differ  essentially  in  its  circum- 
stances from  the  present;  but  if  it  were  on  all  fours  with  the 
present,  1  must  say  I  dissent  from  it,  and  must  consider  it  to  be 
overruled.  Now  here  is  an  indictment  for  having  obtained  a  sum 
of  money  by  false  pretences  on  the  sale  of  coals.  I  must  take  the 
first  transaction,  which  is  thus  described : — The  prisoner  was  a  coal 
dealer;  upon  the  24th  December,  1856,  Phcsbe  Smith,  the  prose- 
cutrix, asked  him  to  sell  her  a  load  of  coals  which  he  then  had ; 
he  declined,  but  said  he  would  fetch  and  sell  and  deliver  to  her 
one  for  Id.  a  cwt.  from  a  colliery  where  he  was  in  the  habit  of 
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Rko.        buying.     Well,  then,  the  offer  was  to  sell  at  Id.  a  cwt.,  which 
g     •  she  assented  to,  and  he  accordingly  fetched  and  delivered  to  her  a 

'    load,  actually  to  his  knowledge  weighing  fourteen  cwt. ;  he,  how- 

1857.  ever,  represented  to  her  that  the  weight  of  it  was  eighteen  cwt., 
F  I  Itenceg  ^^^  ^^**  ^^  ^*^  heeu  Weighed  out  at  the  colliery ;  and  he  produced 
^^ahofgtH>ds  *  ticket  showiug  such  to  be  the  weight,  which  ticket  he  stated  he 
•^Murepresem-  had  made  out  himself  when  the  coal  was  weighed  ;  Phoebe  Smith 
^^*^^^  thereupon  paid  him  for  eighteen  cwt.  Now  I  cannot  doubt  that 
^^^*  this  is  a  ca^se  in  which  the  prisoner  is  proved  to  have  obtained  the 
sum  of  2i.  Ad.  by  a  fraudulent  representation,  that  being  the  sum 
that  he  received  by  saying  that  there  were  eighteen  cwt.  instead 
of  fourteen  cwt.  It  was  a  sale  by  the  cwt. ;  and  he  stated  a 
specific  bygone  fact  which  was  within  his  own  knowledge  false, 
and  which  was  most  material  to  Pho&be  Smith,  namely,  that  he  had 
seen  the  coals  weighed  at  the  colliery,  and  had  put  the  weight 
eighteen  cwt.  upon  the  ticket,  and  that  the  price  would  amount 
to  28«. ;  well,  then,  he  obtained  the  difference  between  the  price 
of  the  fourteen  cwt.  and  that  of  the  eighteen  cwt.,  by  falsely  and 
fraudulently  representing  a  fact  relating  to  it,  which  induced 
Phoebe  Smith  to  pay  that  sum  to  him.  This  case  seems,  without 
any  difficulty,  to  be  within  the  act  of  Parliament ;  it  is  a  case  in 
which  she  parted  with  a  sum  of  money  which  belonged  to  her, 
and  which  he  obtained  by  a  false  pretence,  with  intent  to  eheat 
and  defraud  her  of  it.  In  Reg.  v.  Reed,  if  the  conclusion  come 
to  was,  that  such  a  case  is  not  within  the  statute,  1  must  differ 
from  that  opinion.  But  I  am  relieved  from  supposing  that  that 
case  is  now  overruled  for  the  first  time,  because  the  cases  of  Reg. 
V.  Abbott^  Reg.  v.  Burgon,  and  Reg.  v.  Roebuchj  have  gone  a  great 
deal  further,  and  must  be  considered  as  having  overruled  that  case, 
if  it  ever  was  so  decided.  I  have  no  difiiculty  in  saying  this  is 
clearly  a  case  within  the  spirit  and  letter  of  the  act  of  Parliament. 

CocKBURX,  C.  tl.— I  should  have  had  no  difficulty  in  dealing 
with  a  case  of  this  kind,  sitting  in  a  court  of  criminal  appeal  con- 
sisting only  of  five  judges,  had  it  not  been  for  the  authority  of  Reg. 
V.  Reedy  in  which  there  had  been  a  decision  of  the  twelve  judges, 
that  a  fraudulent  misrepresentation  as  to  the  quantity  of  goods 
sold  was  not  within  the  statute  relating  to  the  obtaining  money 
under  false  pretences.  I  think  that  that  case,  however,  cannot  now 
be  sustainable.  It  was  decided  before  the  subject  of  obtaining 
money  under  false  pretences,  and  the  operation  of  the  statute 
relating  to  such  offence,  had  undergone  sufBcient  consideration,  and 
I  think  that,  looking  at  the  authority  of  the  cases  that  have  since 
been  decided,  and  also  looking  to  the  language  of  the  act  of  Par- 
liament, a  fraudulent  representation  as  to  the  quantity  of  things 
sold  will  constitute  a  false  pretence  within  the  meaning  of  the 
act  of  Parliament.  It  is  to  be  observed  that  it  was  not  while 
selling  the  article  that  he  represented  the  quantity  to  be  greater 
than  it  was,  but  having  sold  the  article  and  delivered  it,  when  there 
comes  to  be  a  question  about  the  price,  he  represents  the  quantity 
in  excess  four  hundredweight ;  that  representation,  as  to  the  excess 
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of  four  hundredweight,  is  equivalent  to  a  misrepresentation  ad  to        ^^^* 
the  whole  quantity,  and  is  the  same  thing  as  if  he  had  pretended    shsbwood. 

to  sell  four  hundredweight  of  coals,  when^  in  point  of  fact,  there        

were  no  four  hundredweight ;  as  in  the  case,  put  during  the  argu-        ^^^• 
menty  of  selling  coals  in  a  covered  waggon,  and  representing  them  p„igg  preieneet 
to  be  of  a  certain  weight,  when,  in  point  of  fact,  there  were  no  —Salt,  of  goads 
coals  there.     The  case  seems  to  me  to  be  within  the  statute,  and  — ^/«*?'«/w^<»- 
the  prisoner  was  properly  convicted.  ^J 

Pollock,  C.  B. — I  adhere  to  the  opinion  I  formerly  expressed^ 
with  reference  to  the  meaning  of  the  statute,  that  at  the  time  it 
passed  it  was  not  intended  to  apply  to  transactions  of  buying  and 
selling;  but  I  think  the  distinction  pointed  out  by  the  Lord  Chief 
Justice  of  the  Common  Pleas  just  this  moment  obtains  in  the 
present  case,  and  suggests  to  my  mind  another  instance  of  a  similar 
charge,  where,  though  arising  out  of  a  transaction  of  buying  and 
selling,  I  have  no  doubt  that  the  statute  was  intended  to  apply,  and 
that  a  conviction  would  be  perfectly  proper ;  that  is,  where,  as 
here,  the  bargaining  and  selling  is  entirely  over,  and  the  goods 
will  be  transferred  from  the  seller  to  the  buyer  upon  the  payment 
of  the  price  of  the  goods ;  if  the  seller  were  to  go  and  demand 
payment  of  the  buyer,  and  the  buyer  were  to  say,  ^*  How  much?" 
and  the  seller  were  to  say,  '^  So  much,"  and  he  were  thus  fraudu- 
lently to  say  an  amount  different  from  that  which  had  been  agreed 
on,  and  that  was  for  the  purpose  of  obtaining  more  money  for  the 
goods,  I  think  that  would  be  a  false  pretence  within  the  statute.  I 
concur,  therefore,  in  the  judgment  that  in  this  case  the  conviction 
should  be  affirmed. 

Coleridge,  J. — T  am  entirely  of  the  same  opinion.  I  do  not 
think  it  desirable  there  should  be  any  misunderstanding  with 
reference  to  the  case  of  Reg.  v.  Reed.  Lord  Campbell  has  said  it 
might  be  explained  if  we  knew  under  what  circumstances  the  false 
representation  was  made.  In  point  of  fact,  the  case  is  no  doubt 
correctly  reported,  and  the  question  arose  in  arrest  of  judgment  on 
the  face  of  the  indictment,  and  therefore  the  case  will  stand  or  fall 
upon  its  own  merits. 

Cresbwell,  J. — This  case  is  free  from  the  difficulty  we  have 
had  to  encounter  in  those  recently-decided  cases,  in  which  the 
majority  of  the  judges  said  that  they  felt  bound  by  authority  and 
not  by  the  reason  ofthe  thing. 

Erle,  J.,  concurred. 

Crompton,  J. — I  agree  in  the  distinction  pointed  out  in  this 
case.  I  do  not  think  it  is  because  a  false  pretence  is  made  with 
respect  to  a  matter  of  fact  arising  out  of  or  connected  with  a  con- 
tract of  sale,  a  conviction  would  not  be  good ;  there  was  indeed  a 
contract  of  sale,  but  that  was  beforehand;  and  when  he  came 
and  asked  for  the  amount  he  misrepresented  the  price.  That  was 
seeking  to  get  a  laiger  sum  than  the  price  of  the  goods  bargained 
for.  It  is  very  different  from  the  case  the  Lord  Chief  Justice 
of  the  Common  Pleas  put  when  this  case  was  discussed  before : 
he  said,  supposing  he  employed  a  man  to    do  ditching  at  one 
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Rro.        Bhilling  a  yard^  there  is  a  contract ;  when  the  man  comes  for  his 
Sherwood.    ™oney  at  the  end  of  the  week  he  says,  "  I  have  done  5000  or 

6000  yards,"  whereas  he  had  only  done  1000 ;  by  making  this 

^^^^'        misrepresentation  he  gets  the  money  under  a  false  pretence ;  is  he 
Falte  pretences  ^  ^  allowed  to  Say  that  that  is  a  simple  case  of  contract  of 
—SaU  of  goods  sale ;  and  are  we  to  apply  the  same  reasoning  to  this  case^  and 
-^Murepresen-  treat  it  as  a  mere  contract  of  sale  ?    We  need  not  decide  in   this 
quamti^      c^6  what  would  be  the  effect  of  a  false  pretence  in  the  course  of 
the  progress  of  a  contract  of  sale ;  therefore,  I  think  the  convic- 
tion in  this  case  should  be  affirmed. 

Cbowder,  J. — I  am  of  the  same  opinion. 

WiLLES,  J. — I  concur  in  the  judgment,  but  I  wish  not  to  be 
understood  as  acquiescing  in  the  opinion  that  the  existence  of  a 
contract  of  sale  between  the  parties  will  prevent  the  obtaining 
money  under  false  pretences,  though  in  conformity  with  the 
contract,  from  being  within  the  statute.  I  know  the  opinion  of 
the  late  Chief  Justice  of  the  Common  Pleas  was  to  the  contrary, 
and  as  at  present  advised  I  should  say  that  the  existence  of  a 
contract  ought  to  make  no  difference. 

Bramwell,  B. — If  the  prisoner  had  not  known  that  it  was  short 
weight,  but  had  at  first  unconsciously  made  a  misstatement  respect- 
ing It,  he  would  have  been  guilty  of  this  offence  if  he  afterwards  had 
sold  the  coal  and,  having  then  found  out  the  mistake,  had  persisted 
in  the  assertion  that  it  was  full  weight,  and  thus  got  the  money. 

Watson,  B. — I  think  it  is  not  open  to  us  to  reconsider  the 
authorities.  There  are  manv  difficulties  notwithstanding  those 
decisions ;  but  I  cannot  say  the  conviction  in  this  case  is  a  wrong 
one.  f 

CiiANNELL,  B. — I  am  of  opinion  the  conviction  should  be 
affirmed.  It  seems  to  me  clear  that  the  prisoner  obtained  the 
money  which  he  got  for  the  coals  by  pretences  which  he  knew  to 
be  false,  and  that  he  did  that  with  intent  to  defraud.  Those  cir- 
cumstances taken  together  primd  facie  bring  the  case  within  the 
statute.  I  think  that  the  fact  that  those  circumstances  occurred 
after  the  antecedent  contract  of  sale  does  not  prevent  its  appli- 
cation, and  render  the  conviction  wrong.         Canvictian  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

May  2,    1857. 

(Before  Cogkburn,  C.J.,  Coleridge,  Crompton,  and 

WiLLES,  J  J.,  and  Martin,  B.) 

Reg.  v.  Lewis,  (a) 

Manslaughter — Jurisdiction — Blow  struck  by  a  foreigner  on  the  high 

seas — Death  in  England, 

A,f  a  foreigner,  died  at  L,  in  England^'  of  injuries  inflicted  by  B.y 
also  aforeignery  on  board  a  foreign  ship  whilst  at  sea. 

Geld,  that  neither  section  Sqf9  Geo.  4,  c.  31,  nor  section  I  of  2  Geo.  2, 
e.  21,  was  applicable  to  the  case  ;  and  that  the  English  court  at  L. 
had  no  jurisdiction  to  try  B.for  the  offence. 

THE  following  case  was  reserved  and  slated  for  the  considera- 
tion and  decision  of  the  Court  of  Criminal   Appeal,   by 
Martin,  B. : — 

The  prisoner  was  indicted  at  the  last  Liyerpool  Assizes  for 
manslaughter,  and  found  guilty.  He  was  a  Frenchman  by  birth, 
and  a  naturalized  citizen  of  the  United  States  of  America,  and  not 
a  subject  of  the  Queen.  On  the  2l8t  December,  1856,  he  shipped 
on  board  the  American  ship  Guy  Mannering  at  New  York,  and 
signed  articles  to  serve  as  an  able  seaman  therein,  on  a  voyage 
from  thence  to  Liverpool.  The  deceased  George  also  shipped  on 
board  the  same  vessel  at  New  York,  and  signed  articles  to  serve 
as  a  seaman  therein  for  the  same  voyage.  He  was  a  German  by 
birth,  and  not  a  subject  of  the  Queen.  The  Guy  Mannering  was 
American  owned  and  commanded  by  an  American  master,  and 
sailed  under  the  flag  of  the  United  States.  Soon  after  the  com- 
mencement of  the  voyage,  the  convict  and  others  exercised  much 
cruelty  towards  the  deceased.  The  last  act  of  cruelty  proved, 
was  committed  four  days  before  the  Guy  Mannering  arrived  at 
Liverpool,  and  when  she  was  upon  the  high  seas  west  of  Cape 
Clear,  Ireland.  The  Guy  Mannering  arrived  in  the  Mersey  on 
the  morning  of  the  I2th  January,  1857^  and  the  deceased  died  in 
a  hospital  at  Liverpool  in  the  afternoon  of  the  same  day,  in 
consequence  of  the  cruelty  and  violence  committed  upon  him  by 

(a)  Reported  by  A.  Bittleston,  Esq.,  Bariibter-at-Law. 
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Reo.        the  prisoner  during  the  voyage.       The  question  upon  which  I 
Lewis.       request  the  opinion  of  the  Court  of  Criminal  Appeal  is,  whether 

'       the  convict  was  subject  to  be  tried  and  convicted  at  the  assizes  for 

^857.        Liverpool.     The  statute  9  Geo.  4,  c.  31,  s.  8,  was  relied  upon  on 
Manslaughter  behalf  of  the  prosecutiou. 
—Juinsdiction      No  counscl  appeared  for  the  prisoner. 

—Foreigner,  Aspinall  for  the  prosecution. — There  are  two  questions  in  this 
case.  1st.  Was  this  offence  triable  by  an  English  court  before 
the  statute  9  Geo.  4,  c  31  ?  and  2nd,  if  not,  did  that  statute,  or  the 
previous  statute  2  Geo.  2,  c.  21,  make  it  so  triable?  Upon  the  first 
point  there  certainly  does  not  seem  to  be  any  satisfactory  authority 
to  show  that  the  offence  would  have  been  triable  by  English  law 
before  the  statute.  Kow  the  first  statute,  2  Geo.  2,  c.  21,  s.  1,  pro- 
vides that  where  any  person,  at  any  time  after  the  24th  June,  1729, 
shall  be  feloniously  stricken  or  poisoned  upon  the  sea,  or  at  any 
place  out  of  England,  and  shall  die  of  the  same  stroke  or  poisoning 
within  England ;  or  where  any  person  shall  be  feloniously  stricken 
or  poisoned  within  England,  and  shall  die  of  the  same  stroke  or 
poisoning  upon  the  sea  or  at  any  place  out  of  England,  in  either 
of  the  said  cases  an  indictment  thereof  found  by  the  jurors  of  the 
county  in  England  in  which  such  death-stroke  or  poisoning  shall 
happen  respectively,  shall  be  as  good  and  sufiScient  as  if  such  felo- 
nious stroke  or  poisoning,  death  thereby  ensuing,  had  happened  in 
the  same  county  where  such  indictment  shall  be  found. 

Coleridge,  J. — Before  we  consider  the  construction  of  these 
statutes,  is  it  not  necessary  to  inquire  whether  English  acts  of 
Parliament  can  have  any  binding  authority  upon  foreigners  on 
board  foreign  ships. 

AspinalL — There  is  great  difliculty  in  the  case;  but  these  acts 
of  Parliament  are  dealing  with  cases  in  which  either  the  wound  is 
inflicted  in  England  or  the  death  takes  place  in  England.  There 
was  a  case  similar  to  the  present  tried  at  Liverpool  a  year  ago, 
but  no  point  was  raised  in  that  case.  In  its  terms  the  statute 
2  Geo.  2,  c.  21,  includes  this  case. 

Martjx,  B. — It  applies  only  to  British  subjects. 

Coleridge,  J. — The  words  "feloniously  stricken"  have  refer- 
ence to  a  technical  term  in  English  law.  The  word  "  felony  "  may 
not  be  known  in  the  law  of  Germany. 

AspinalL — But  the  subsequent  statute,  9  Geo.  4,  c.  31,  s.  8, 
seems  to  apply  to  foreigners  as  well  as  British  subjects,  because 
sect.  7  begins  with  the  words,  *Mf  any  of  his  Majesty's  subjects 
shall  be  charged  in  England  with  any  murder,  &c,  committed  on 
land  out  of  the  united  kingdom,  whether  within  the  king's  domi- 
nions or  without,  it  shall  be  lawful  for  any  justice  of  the  county 
where  the  person  so  charged  shall  be,  to  take  cognizance  of  the 
offence,"  &c. ;  but  sect.  .8  is  not  limited  in  the  same  way  to  '*  his 
Majesty's  subjects."  It  enacts  '^that  where  any  person  being 
feloniously  stricken,  poisoned,  or  otherwise  hurt  upon  the  sea,  or 
at  any  place  out  of  England,  shall  die  of  such  stroke,  poisoning,  or 
hurt  in  England,  or  being  feloniously  stricken,  &c.,  at  any  place  in 
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England,  shall  die  of  such  stroke,  &c.,  upon  the  sea  or  at  any        ^bq* 
place  out  of  England,  every  offence  committed  in  respect  of  any       lkwis. 
such  case  may  be  dealt  with,  &c,  in  the  county  or  place  in  Eng-         i — 
land  in  which  such  death-stroke,  poisoning,  or  hurt  shall  happen,        l®57. 
in  the  same  manner  in  all  respects  as  if  such  offence  had  been  ^an*lauahtfr 
wholly  committed  in  that  county  or  place."     The  introduction  in  —jurisdiction 
sect,  7  of  the  words  **  his  Majesty's  subjects,"  and  their  omission   —Foreiynar, 
from  sect.  8  raises  a  strong  infei*ence  that  the  latter  section  was 
not  intended  to  be  so  limited. 

Coleridge,  J. — But  suppose  that  murder  was  not  a  capital 
offence  by  the  law  of  the  country  to  which  the  foreigner  was  sub- 
ject, could  this  statute  subject  him  to  the  punishment  of  death  for 
that  offence  when  not  committed  in  any  place  within  the  jurisdic- 
tion of  the  English  Crown? 

Martin,  B. — Suppose  a  mortal  blow  given  on  board  a  French 
ship  by  a  Frenchman,  the  law  of  whose  country  makes  no  distinc- 
tion between  murder  and  manslaughter,  how  bis  he  to  be  tried, 
according  to  English  or  French  law  ? 

Crompton,  J. — Was  not  this  matter  discussed  in  R,  v.  Helsham: 
(4  Car.  &  P.  394 ;  1  Russ.  on  Cr.  553.) 

AspinalL — That  case  was  decided  upon  sect.  7  of  the  statute. 

Crompton,  J. — The  distinction  between  foreigners  and  British 
subjects  seems  to  be  observed  in  sect.  8,  by  the  use  of  the  words 
•*  feloniously  stricken ;"  because  as  regards  foreigners  in  a  foreign 
country  we  have  no  authority  to  decide  what  is  a  felonious  stroke, 
though  as  regards  British  subjects  even  abroad  we  have  such 
authority. 

Coleridge,  J. — The  reason  for  specially  mentioning  British 
subjects  in  sect.  7  is,  that  that  section  contemplates  cases  where 
the  offence  may  be  completed  in  a  foreign  country. 

CocKBURN,  C.  J.  —  Taking  the  two  sections  together,  they 
seem  to  provide — first,  for  the  cases  where  the  ofllence  is  wholly 
committed  out  of  the  jurisdiction ;  and,  secondly,  for  those  in 
which  the  blow  being  given  out  of  the  jurisdiction  the  death 
happens  within  it,  or  vice  versa,  where  the  blow  being  given 
within,  the  death  happens  without ;  but  there  is  no  ground  for 
saying  that  either  provision  applies  to  other  than  British  subjects. 

AsjnnalL — It  cannot  be  denied  that  there  is  great  difficulty  in 

^  ''^'^^°g-  Cur.  adv.  vuU.{a) 

JUDGMENT. 

Wjlles,  J.,  now  delivered  the  judgment  of  the  court. — We  are 
of  opinion  that  the  conviction  is  wrong  and  ought  to  be  quashed. 
The  8th  section  of  the  9  Geo.  4,  c  31,  was  obviously  intended  to 
prevent  a  defeat  of  justice,  which,  without  it,  might  have  arisen 
from  the  difficulty  of  trial  in  cases  of  homicide  where  the  death 
occurs  in  a  different  place  from  that  at  which  the  blow  causing  it 
was  given ;  and  that  section  ought  not  therefore  to  be  construed 

(a)  R,  V.  Depardo,   1  Taunt  26  ;  i2.  v.  Anopardi,  1  Car.  &  K.  203 ;  R.  ▼.  Servo, 
1  Den.  C.  C.  104. 
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Rxo.        as  making  a  homicide  cognizable  in  the  courts  of  this  coantry  by 
••  reason  of  the  death  occurring  here,  unless  it  would  have  been  so 

'       cognizable  in  case  the  death  had  ensued  at  the  place  where  the 

1857.        blow  was  given ;  and  the  homicide  in  this  particular  case  would  have 

^^  ~     .       beenbjtheTthsectionsocognizableiftheoffenderhadbeenaBritish 

--Jurisdiction  subjcct,  but  not  Otherwise.     In  the  present  case  the  injury  which 

—Foreigner,   caused  the  death  was  inflicted  by  one  foreigner  upon  another  on 

board  a  foreign  vessel  upon  the  high  seas,  and  consequently  if 

death  had  then  and  there  followed,  no  offence  cognizable  by  the 

laws  of  this  country  would  have  taken  place.     The  8th  section  of 

the  9  Geo.  4,  c  31,  therefore  is  inapplicable,  and  unless  it  be 

applicable,  the  conviction  cannot  be  sustained.     It  must  therefore 

be  quashed  and  the  prisoner  discharged. 

Conviction  qtiaslied. 
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COURT  OF  CRIMINAL  APPEAL. 

May  2,  1857. 

(Before  Cockburn,  C.J.,  Coleridge,  Crompton,  and 
WiLLES,  JJ.,  and  Martin,  B.) 

Reg.  v.  M*Pherson.  (a) 

Indictment  for  housebreaking — Attempt  to  steal  other  goods  of  the 
prosecutor  than  those  mentioned  in  the  indictment — Stat.  14  ^  15  Vict 
c.  100,  s,  9. 

An  indictment  charged  the  breaking  and  entering  of  the  prosecuior*s 
house,  and  stealing  therein  certain  goods.  The  evidence  was  that  all 
those  goods  had  been  stolen  by  other  persons  before  the  prisoner  entered 
the  house  ;  and  the  jury  found  that  he  was  not  guilty  of  the  felony 
charged,  but  that  he  was  guilty  of  breaking  and  entering  the  house, 
and  attempting  to  steal  therein  the  goods  of  the  prosecutor.  There 
were  goods  left  in  the  house  which  he  might  have  stolen,  if  he  had  not 
been  interrupted: 

Held,  that  the  conviction  was  wrong, 

1'^HE  following  case  was  reserved  by  the  Recorder  of  Man- 
chester : — 

Andrew  McPherson  was  tried  before  me  at  the  Manchester  City 
Sessions,  on  the  28th  of  February,  1857,  on  an  indictment  for 
breaking  and  entering,  on  the  19th  of  Februaiy,  1857,  the  dwell- 
ing-house of  Mark  Fo^\ler,  at  Manchester,  and  stealing  therein 
eight  silver  spoons^  eight  common  spoons,  one  dress,  one  umbrella, 
two  waistcoats,  two  brooches,  and  one  pair  of  stays,  his  property, 
of  the  value  of  10/.     Prisoner  pleaded  not  guilty. 

The  latter  end  of  May  the  prosecutor  went  to  spend  some  time 
in  the  country ;  the  house  in  Manchester  was  locked  up  and  left 
without  any  person  in  it.  His  wife  came  over  to  Manchester 
generally  once  a  week  to  see  that  all  was  safe,  and  the  last  time 
she  was  there  before  the  19th  of  February  was  on  Wednesday,  the 
llth.  The  house  was  then  all  right,  and  all  the  articles  mentioned 
in  the  indictment  safe,  and  in  the  places  where  she  had  left  them. 
On  the  19th  of  February,  a  little  after  five  o'clock  in  the  evening, 
prisoner  and  another  man  with  him  were  standing  at  the  front 
door  of  prosecutor's  house;  prisoner  was  next  to  the  door  and 
went  into  the  house,  the  other  man  followed  him  into  the  house 
and  pushed  the  door  to  behind  him.     The  witness  who  saw  this 

(<i)  Reporte*!  by  A.  BlTTLESTON,  Esq.,  Barrister- at- Law. 
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Rb<».        went  directly  to  a  Mr.  Lord,  who  lived  next  door  but  one  to  the 
m*Ph^er8on.   prosecutor's,  and  he  went  instantly  to  prosecutor's  house ;  the  door 

was  not  fastened ;  he  pushed  it  open  and  went  in,  and  saw  the 

1857.  prisoner  coming  down  stairs,  and  called  out  to  him,  **  Holloa  I  what 
Howebreaking  *^®  7^"  doing  there  T  On  his  calling  out,  the  other  man,  who  had 
—Attempt—  entered  with  the  prisoner,  came  out  of  the  kitchen,  rushed  forcibly 
r^^*u)o^  past  the  witness  in  the  lobby,  got  out  at  the  front  door  and 
s.  9.  '  escaped ;  the  prisoner  ran  down  the  stairs  and  made  for  the  back 
door ;  the  witness  followed,  caught  hold  of  his  coat-cuff  just  as 
he  got  out  at  the  door;  prisoner's  coat-cuff  slipped  through  his 
hand,  but  he  followed  him,  and  prisoner  fell  about  eighty  yards 
from  the  house  and  the  witness  secured  him.  Upon  the  prisoner 
nothing  whatever  was  found  except  a  skeleton  key,  with  which  he 
had  unlocked  the  prosecutor's  door;  the  man  who  came  out  of  the 
kitchen  had  nothing  in  his  hands,  and  nothing;  had  been  taken  out 
of  the  kitchen.  On  entering  the  house,  after  the  prisoner  was 
taken,  the  rooms  up-stairs  were  all  in  confusion — things  were  veiy 
much  upset,  drawers  broken  open,  and  to  such  an  extent,  both 
there  and  in  the  parlour  down  stairs,  as  to  make  it  quite  impos- 
sible that  all  this  could  have  been  done  by  the  prisoner  and  his 
companion  between  the  time  that  they  entered  the  house  and  the 
time  when  they  were  disturbed  by  Lord,  which  could  not  have 
been  more  than  from  two  to  three  minutes.  All  the  articles 
mentioned  in  the  indictment  were  missing,  and  with  the  exception 
of  the  umbrella,  which  was  taken  from  the  parlour,  had  been 
stolen  from  different  rooms  up-stairs.  And  the  jury  were  of 
opinion  that  all  the  articles  mentioned  in  the  indictment  had  been 
stolen  from  the  house  by  some  person  or  persons,  whom  they  could 
not  say,  before  the  time, when  the  prisoner  so  broke  and  entered 
it  as  aforesaid.  There  were  other  goods  and  chattels  of  prose- 
cutor's still  remaining  in  the  house,  which  the  prisoner  might  have 
taken.  The  jury,  by  their  verdict,  found  that  the  prisoner  was  not 
guilty  of  the  felony  charged,  but  that  he  was  guilty  of  breaking 
and  entering  the  dwelling-house  of  the  prosecutor,  and  attempting 
to  steal  his  goods  therein. 

The  question  for  the  opinion  of  the  court  is,  whether  this  verdict 
can  be  supported  on  this  indictment,  none  of  the  articles  named  in 
the  indictment  having  been  in  the  prosecutor's  house  at  the  time  it 
was  80  broken  and  entered  by  the  prisoner.  Sentence  is  deferred 
— the  prisoner  remains  in  gaol. 

No  counsel  appeared  for  the  prisoner. 

Taylocy  for  the  Crown.  —  The  conviction  may  be  sustained 
under  the  recent  statute,  14  &  15  Vict.  c.  100,  s.  9;  which  autho- 
rizes the  jury  to  find  a  prisoner  guilty  of  an  attempt,  if  the  evidence 
fails  to  establish  the  complete  offence  charged.  In  this  case,  there- 
fore, the  prisoner  was  lawfully  convicted  of  breaking  and  entering 
the  house  and  attempting  to  steal. 

CoCKBURN,  C.  J. — To  steal  what?  Not  the  things  mentioned 
in  the  indictment,  for  they  had  been  all  stolen  before  he  entered. 

Tayloe. — The  things  which  were  still  in  the  house. 

CocKBUKN,  C.  J. — Upon  an  indictment  for  breaking  and  enter- 
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ing  a  hoase  and  stealing  certain  goods,  can   the  jury  find  the        ^'^' 

prisoner  guilty  of  attempting  to  steal  other  goods  ?  MThersoh. 

CoLEBiDGE,  J. — Would  you  say  that  upon  an  indictment  for  a        

rape  upon  A.  B.,  the  prisoner  must  be  convicted  of  attempting  to        ^^• 

ravish  C.i>.?  ffauieln^aking 

Tayloe. — No;  because  the  two  offences  are  perfectly  distinct.  —Attempt— 
Here  the  offence  is  the  same ;  because  the  prisoner  broke  in  with  ^f^-  ^^  ^\^ 
the  intention  of  stealing  any  goods  which  might  be  there.  ^  *,^  9,     ' 

Coleridge.  J. — But  you  must  not  confound  the  offence  of 
breaking  and  entering  with  intent  to  steal  with  that  of  attempting 
to  steaL 

Thyloe, — The  only  difficulty  in  the  case  arises  from  the*  descrip- 
tion of  the  goods  in  the  indictment ;  but  that  description  is  mere 
surplusage,  and  need  not  be  proved  with  reference  to  the  offence 
of  which  the  prisoner  is  convicted. 

Bramwell,  B. — Can  hp  be  convicted  of  attempting  to  commit 
that  which  was  an  impossible  offence  ? 

Tayloe.  —  The  impossibility  is  no  answer.  The  attempt  is 
equally  culpable,  though  under  the  circumstances  of  the  particular 
case  it  turns  out  that  it  could  not  be  successful. 

Crowder,  J. — There  is  a  clear  distinction  between  the  language 
of  section  9  and  that  of  section  1 1  of  the  statute. 

Tayloe, — The  indictment  would  be  i)erfectly  good  if  it  said  that 
the  prisoner  broke  and  entered  the  dwelling-house  with  intent  to 
steal  therein  the  goods  of  the  prosecutor.  Therefore  the  specifica- 
tion of  particular  articles  may  be  rejected,  and  the  indictment 
treated  as  if  it  were  in  the  form  above  mentioned. 

Coleridge,  J. — Would  an  indictment  for  stealing  do  in  that 
form? 

Tayloe. — No ;  the  particular  goods  must  be  specified. 

Coleridge,  J. — Then  why  is  the  description  unnecessary  in 
an  indictment  for  attempting  to  steal  ? 

Tayloe, — Because  an  attempt  to  steal  may  be  made,  though,  in 
fact,  no  goods  are  there ;  and  until  the  attempt  is  successful,  it 
might  be  impossible  to  state  what  goods  the  prisoner  intended  to 
take. 

CoCKBURN,  C.  J. — The  attempt  meant  by  the  statute  is  surely 
an  attempt  to  commit  the  particular  felony  charged. 

Tayloe, — Yes ;  in  this  case  it  must  be  an  attempt  to  steal — Jbut 
not  necessarily  the  specific  goods  mentioned  in  the  indictment ;  for 
breaking  in  with  intent  to  steal  is  in  itself  an  attempt  to  steal, 
though  the  particular  property  intended  to  be  taken  cannot  be 
stated. 

Coleridge,  J. —  The  difference  is  between  burglar^'  and  house- 
breaking. In  the  former,  the  breaking  and  entering  with  intent 
to  steal  is  the  substance ;  in  the  latter,  the  stealing  is ;  and  when 
the  stealing  is  the  substance,  the  particular  goods  must  be  spe- 
cified. 

Tayloe, — It  is  so  as  regards  the  complete  offence;  but  it  is 
submitted,  not  so  as  to  the  attempt. 
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^■o-  Bramwell,  B. — It  seems  to  me  to  be  a  legitimate  condurion, 

M'Phbrsow.   ^^^^  ^^^8  argument,  that  if  I  strike  a  vigorous  blow  at  a  log  of 

woody  supposing  it  to  be  a  man's  head,  I  should  be  liable  to  be 

1857.       convicted  of  an  attempt  to  commit  murder. 
Rmsthrtdkmg       Tuyloe. — An  argument  may.  be  drawn  from  section  11  of  the 
—Auempt--  statute,  which,  in  its  very  terms,  would  be  confined  to  assaults 
^L  14  ^  15  ^ith  intent  to  rob ;  yet  it  has  been  held  under  that  section,  that 
**^V9.         persons  might  be  convicted  of  any  aggravated  assault. 

Coleridge,  J. — Because  they  are  included  in  the  charge  con- 
tained in  the  indictment. 

Tayhe,  —  In  substance,  the  charge  is  stated  in  this  indict^ 
ment.    • 

CoCKBURN,  C.  J. — This  conviction  cannot  be  sustained.  The 
prisoner  was  indicted  for  breaking  and  entering  a  dwelling-house, 
and  stealing  therein  certain  specified  chattels ;  but  the  jury  have 
found  that,  though  he  broke  and  entered  with  intent  to  steal, 
before  he  did  so  somebody  else  had  taken  away  the  articles  which 
he  was  charged  with  stealing.  Now,  by  the  recent  statute,  it  is 
provided  that  if  upon  an  indictment  for  felony  the  proof  foils  to 
establish  the  completion  of  the  offence,  but  malces  out  an  attempt, 
the  prisoner  may  be  convicted  of  the  attempt ;  but  that  means  an 
attempt  which,  if  successful,  would  have  been  the  offence  charged ; 
and  here  the  attempt  never  could  have  ended  in  the  complete 
offence  charged.  That  is  the  answer  to  the  argument  for  the  pro- 
secution. The  prisoner  might  have  been  convicted  of  an  attempt  to 
steal  upon  this  indictment  if  the  goods  had  been  there,  but  as  they 
were  not,  he  could  not  properly  be  convicted  of  attempting  to 
commit  the  felony  charged. 

Coleridge,  tl. — I  am  of  the  same  opinion.  This  was  an  indict- 
ment for  breaking  and  entering  the  prosecutor's  house  and  stealing 
therein  certain  specified  things ;  but  the  stealing  of  those  things 
was  not  proved;  and  the  jury  therefore  found  the  prisoner  not 
guilty  of  the  stealing  charged ;  but  it  is  said  that  he  might  upon 
this  indictment  and  evidence  be  properly  found  guilty  of  breaking 
and  entering  and  attempting  to  steal ;  but  to  steal  what  ?  Surely 
the  things  charged  in  the  indictment  to  have  been  stolen.  The 
fact  however  is,  that  the  prisoner  failed  to  complete  the  offence 
charged,  because  the  goods  were  not  in  the  house  at  the  time ; 
and  though  it  is  found  that  there  were  other  articles  of  the  pro- 
secutor's there,  an  attempt  to  steal  them  is  not  an  attempt  to  steal 
the  specified  goods,  of  which  alone  he  could  be  convicted  upon  this 
indictment. 

Crowder,  J.,  concurred. 

WiLLES,  J.— The  statute  provides  that  if  the  evidence  fails  to 
establish  the  complete  offence  charged,  but  proves  an  attempt  to 
commit  it,  the  prisoner  may  be  convicted  of  that  attempt ;  and  in 
order  therefore  to  convict  the  prisoner  under  that  section  there 
must  have  been  an  attempt  to  steal  the  goods  specified  in  the 
indictment.  I  have  no  doubt  that  the  prisoner  committed  the 
offence  of  attempting  to  steal  such  goods  as  were  left  in  the  house 
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when  he  entered ;   and  that  he  might  have  been  indicted  at  all        ^*®* 
events  for  a  common  law  misdemeanor,  according  to  the  decision  hthbrsoit. 

of  jR.  V.  Roberta:  (25  L.  J.  17,  M.  C. ;  7  Cox  Crim.  Cas.  39.)  

Bramwell,  B. — I  am  of  the  same  opinion.     I  do  not  doubt        ^^^^' 
that  an  indictment  in  a  general  form,  charging  that  the  prisoner  Eomebreaking 
broke  and  entered  with  intent  to  steal  the  goods  of  the  prosecutor,   —Attempt  — 
would  be  a  good  indictment;  and  the  argument  which  has  been  ^^^ctw^ 
founded  upon  that  is  this — that  the  statement  in  the  indictment  of        \,  9.    ' 
the  specific  goods  is  mere  surplusage,  and  may  .be  rejected.     But 
it  seems  to  me  that  that  argument  may  receive  this  answer :  it  is 
not  surplusage,  because  it  is  part  of  the  description  of  the  offence 
charged.      Suppose  an  indictment   to   charge   that   the  prisoner 
broke  and  entered  the  house  with  intent  to  steal  certain  specified 
goods  therein ;  and  upon  the  trial  the  fact  turned  out  to  be  that 
the  goods  were  not  there.     I  should  say  that  that  would  be  a 
variance ;  and  if  it  would  be  a  variance  in  that  case,  surely  it  is  a 
variance   in  this,    where  the  indictment  necessarily  charges  the 
stealing  of  particular  goods,  and  it  is  sought  to  convict  of  an 
attempt  to  commit  that  offence,  within  the  statutory  provision. 

Conviction  qvuuhed. 
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COURT  OF  CRIMINAL  APPEAL. 

May  2,  1857. 

(Before  Cockburn,  C.J.,  Coleridge,  Crompton,  and 
WiLLES,  JJ.,  and  Martin,  B.) 

Reg.  V,  Hughes. 

Perjury — Jurisdiction — Application  for  order  of  affiliation — Residence 

of  applicant. 

The  mother  of  a  bastard  having  been  resident  with  her  parents  in  one 
Petty  Sessional  division,  went  to  lodge  at  D.  in  another  division  for 
the  purpose  of  affiliating  her  child,  D.  being  nearer  and  more  eon- 
venient  for  her  than  the  place  where  the  magistrates  acting  for  the 
other  division  met.  She  lodged  at  D,  three  weeks  before  she  obtained  the 
summons,  having  in  the  interval  made  one  unsuccessful  application  ; 
and  after  obtaiiiing  the  order  went  into  service  in  the  division  in  which 
her  parents  resided,  but  without  returning  to  them  ;  and  she  stated 
that  she  could  not  go  back  to  them  as  they  had  nothing  for  her  to  do. 
Whilst  at  D,  she  had  no  other  home. 

Held,  that  under  these  circumstances  the  jury  were  warranted  in  finding 
that  at  the  time  of  her  application  to  the  magistrates  at  D,  she  was 
residing  withiji  that  Petty  Sessional  division  ;  that,  consequently,  the 
magistrates  had  jurisdiction,  and  a  conviction  for  perjury  committed 
by  her  on  that  occasion  was  right, 

'^I^HIS  case  was  reserved  by  Bramwell,  B. : — 
-L      The  prisoner  was  convicted  before  me  at  the  last  Assizes  for 
Merionethshire,  on  an  indictment  for   perjury  on  an   aflSliation 
summons.     The  statutes  are  7  &  8  Vict,  c  101,  s.  2,  and  8  &  9 
Vict.  c.  10,  s.  10. 

The  applicant,  the  mother  of  the  child,  had  been  in  service, 
where  she  continued  till  she  returned  to  her  parents  to  be  con- 
fined. She  was  delivered  of  a  child  March  21, 1854,  and  continued 
to  reside  with  her  parents  till  November,  1854,  and  during  that 
time  had  no  other  home.  She  then  went  to  lodge  at  Dolgelley  for 
the  purpose  of  affiliating  the  child.  The  petty  sessional  division  to 
which  she  applied  included  Dolgelley,  but  did  not  include  the 
residence  of  her  parents.      Her  going  to  Dolgelley  and  lodging 

(r/)  Reported  br  A.  Bitti.eston,  Esq.,  BHrristcr-nt-Law. 


CRIMINAL  LAW   CASES.  287 

there  was  not  fraudulent  or  for  any  improper  reason,  but  because        Reo. 
the  macristrates  met  in  the  town,  and  it  was  more  convenient  for  "• 

her  than  to  p:o  a  distance  from  the  home  of  her  parents  to  the ' 

place  of  meeting  of  the  magistrates  for  the  division  in  which  her        1857. 

parents   resided.      After   the  order  of  affiliation  she  went  into        *-; — ^ 

service  without  returning  to  her  parents.     She  stated  she  could  j„hSSw-- 

not  go  back  to  her  parents  as  they  had  nothing  for  her  to  do,  but  AffiKation  order 

that  she  meant  to  leave  immediately  after  the  order  was  made, 

and  that  she  did  leave  the  next  or  following  day.     The  summons 

was  applied  for  and  issued  December  5th,  three  weeks  after  she  first 

came  to  lodge  at  Dolgelley.     The  jury  found  she  had  no  other 

home  than  Dolgelley,  and  that  she  was  residing  at  Dolgelley,  if  in 

point  of  law  she  could  under  the  circumstances  be  considered  to  be 

so.     It  was  objected  that  she  was  not  residing  within  the  petty 

sessional  division  to  which  she  had  applied,  and,  consequently, 

that  the  magistrates  had  no  jurisdiction.     I  reserved  that  question 

for  the  Court  of  Criminal  Appeal^  but  passed  sentence  on  the 

prisoner. 

Morgan  Lloyd  for  the  prisoner. — It  is  submitted  that  the  pri- 
soner cannot  be  considered  as  a  resident  at  Dolgelley  when  the 
application  was  made.  She  went  there  not  with  the  intention  of 
remaining  there,  but  for  the  purpose  of  obtaining  the  order  only. 
To  hold  that  a  woman  who  goes  to  a  particular  place  for  the  sole 
purpose  of  obtaining  an  order  there,  acquires  by  so  doing  a  suffi- 
cient residence  there  to  give  the  magistrates  of  that  place  juris- 
diction would  defeat  the  very  purpose  of  the  enactment  and  enable 
the  mother  of  a  bastard  child  to  harass  the  person,  whom  she  chose 
to  charge  as  the  putative  father,  with  applications  all  over  the 
kingdom  at  any  distance  from  the  place  where  he  resided  and 
where  she  was  known.  [Coleridge,  J. — The  length  of  time 
during  which  she  remained  must  be  an  element  in  the  considera- 
tion.] The  residence  must  have  some  character  of  permanency 
about  it:  (A  v.  The  Duke  of  Richmond,  6  T.  R.  360.)  In  this 
case  she  is  said  to  have  been  there  three  weeks ;  but  that  is  explained 
by  the  fact  that  she  had  during  that  time  made  one  application 
which  was  refused.  [Bramwell,  B. — That  may  be  taken  as  a 
fact  in  the  case.]  Then  as  soon  as  she  had  obtained  the  order  she 
returned  to  the  division  in  which  she  had  previously  resided, 
though  not  to  her  parents'  house.  [Bramwell,  B. — That  was 
because  she  got  service  there.  She  meant  to  go  wherever  she 
could  get  service.]  But  as  she  had  no  intention  of  remaining  at 
Dolgelley,  the  inference  is  that  she  meant  to  return  to  the  place 
where  she  was  living  before ;  and  the  merely  temporary  absence  at 
Dolgelley  could  not  be  con»?idered  as  having  interrupted  her 
residence  in  the  other  district  at  the  time  when  she  made  the 
application. 

CoCKBURN.  C.  J.  —  I  am  of  opinion  that  this  conviction  is 
right.  I  quite  agree  that  under  this  statute  it  is  not  competent  to 
a  woman,  who  seeks  for  an  order  upon  the  putative  father,  to  go 
away    from   the  place  where  she  resides  in  order  to  avoid   the 
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Beo.  jurisdiction  of  the  magistrates  of  the  district  where  she  resides,  or 
Hughes.      ^^^  ^^®  purpose  of  harassing  the  man  whom  she  alleges  to  be  the 

putative  father ;  but  here  it  is  expressly  found  that  she  did  not  go 

]^'        to  Dolgelley  fraudulently  or  for  any  improper  reason,  but  because 

Ptrjury—     Dolgellcy  was  nearer  to  her  parents'  residence,  and  therefore  more 

Jurisdiction —  Convenient  for  her.      Then  she  lives  there  for  the  short  period 

^"o!^*^     necessary  to  enable  her  to  make  the  application ;  and  during  that 

time  it  is  found  that  she  had  no  other  home.     Now,  taking  that 

state  of  facts,  1  think  she  was  residing  at  Dolgelley  within  the 

meaning  of  the  statute.     If  not,  women  having  no  settled  home, 

but  moving  about  from  place  to  place,  would  be  deprived  altogether 

of  the  remedy  given  by  this  statute. 

Coleridge,  J. — I  am  of  the  same  opinion.  The  question  is, 
whether  at  the  time  of  the  application  she  was  resident  within  the 
division.  Now  Mr.  Lloyd  relies  upon  the  fact  stated  in  the  case, 
that  she  came  there  only  for  the  purpose  of  making  the  application ; 
and  he  treats  that  as  conclusive  to  show  that  she  was  not  resident 
there ;  but  he  is  mistaken,  I  think,  in  supposing  that  the  purpose 
for  which  she  came  there  is  at  all  conclusive  upon  the  subiect. 
Suppose  that  she  went  into  the  district  for  the  purpose  of  making 
application  and  for  that  purpose  only  in  the  first  instance,  but 
that  having  gone  there  she  at  once  got  a  service  and  lived  there 
twelve  months,  in  that  case  she  would  surely  have  resided  in 
the  district  for  that  time,  and  there  only  she  could  make 
her  application.  In  the  absence  of  fraud,  tne  mere  purpose  for 
which  she  comes  is  not  material;  and  in  this  case,  although  the 
period  of  her  residence  in  the  district  was  short,  yet  as  she  had  no 
home  elsewhere,  I  think  she  was  for  that  short  period  resident  in 
the  district  within  the  meaning  of  the  statute. 

Cbowder,  J. — As  the  jury  have  found  that  she  had  no  other 
home,  she  did  not  reside  elsewhere  than  in  the  district  where  she 
applied  for  the  order;  so  that  the  question  is  reduced  to  this — 
whether  she  had  any  residence  at  all  within  the  meaning  of  the 
statute ;  and  I  think  that  under  these  circumstances  her  residence 
was  in  the  district  in  which  she  was  actually  living  at  the  time. 

WiLLES,  J. — It  has  been  argued  that  she  was  residing  with  her 
father  at  the  time  of  the  application ;  but  it  appears  to  me  that 
she  was  neither  actually  nor  constructively  resident  with  her 
father. 

Bramwell,  B. — The  case  may  be  put  thus : — ^the  Legislature 
has  assumed  that  every  one  resides  somewhere ;  but  it  is  found 
that  the  prisoner  resided  nowhere  but  in  Dolgelley ;  therefore  she 
resided  at  Dolgelley.  Conviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

May  11,  1857. 

(Before  Cockburn,  C.J.,  Coleridge,  Crowder,  and 
WiLLES,  J  J.,  and  Bramwell,  B.) 

Reg.  v.  Kay.  (a) 

Larceny  or  false  pretences — Obtaining  by  fraud  a  watch  sent  through 

the  post-office. 

A,  having  bought  a  watch  in  London  returned  it  to  the  seller  to  be 
regulated,  B,  fraudule/ntly  wrote  in  the  name  of  A,  to  the  seller, 
requesting  him  to  send  it  in  a  letter  to  the  post-office  at  C,  and  on  its 
arrival  at  C.  personated  A,  and  received  the  watch  : 

Held,  that  B,  was  guilty  not  of  obtaining  by  false  pretences  but  of 
larceny^  in  taking  the  watch  by  fraud  from  the  postmaster,  as  the 
postmaster  was  the  mere  servant  of  the  true  owner,  and  if  the  seller 
had  any  special  property  in  the  watch,  it  ceased  when  he  sent  it 
through  the  post, 

THE  following  case  was  reserved  by  Bramwell,  B. : — 
The  prisoner  was  tried  before   ine  at  the  last  assizes  for 
Ruthin,  on  an  indictment  which  charged  him  with  stealing  a  post 
letter  and  a  watch,  laid  to  be  the  property  of  the  Postmaster- 
General,  and  in  another  count  of  Thomas  Jones. 

Thomas  Jones  had  bought  a  watch  in  London,  which  requiring 
some  regulating,  he  had  sent  to  the  seller,  named  Myers.  A  letter 
was  written  by  some  person  in  his  name  and  without  his  authority, 
requeBting  the  seller  to  return  the  watch  to  him,  Thomas  Jones, 
in  a  letter  directed  to  the  care  of  the  postmaster  at  Brymbo.  After 
this  letter  had  been  written,  the  prisoner  and  a  person  who  falsely 
represented  himself  to  be  Thomas  Jones,  came  to  the  Brymbo 
post-office  and  asked  for  the  watch.  It  had  not  arrived,  and  the 
man  personating  Thomas  Jones,  requested  that  when  it  did,  it 
might  be  delivered  to  the  prisoner.  This  was  accordingly  done 
by  a  clerk  at  the  post-office  at  the  prisoner's  request  next  day,  on 
the  arrival  of  the  watch.  It  must  be  taken  that  the  writing  of 
the  letter,  the  personation  of  Thomas  Jones,  and  application  for 

(«)  Kejiortud  hy  A.  Bittlejston,  Emj^  Barribler-at-Law. 
VOL.    VIL  U 
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Reo.        the  watch,   were  parts  of  the  same  scheme,  and  that  the  watch 
^*  was  sent  to  Brymbo  by  the  seller  in  pursuance  of  the  fraudulent 

^^         letter. 
1857.  On  this  and  other  evidence  the  prisoner  was  convicted.     But  it 

having  been  objected,  that  if  any  oifence  had  been  committed,  it 

ffduprtttnleB.  was  uot  Stealing,  but  obtaining  goods  under  false  pretences,  I 
entertaining  doubts  thereon  discharged  the  prisoner  on  bail,  and 
reserved  the  question  for  the  opinion  of  the  Court  of  Criminal 
Appeal. 

M^Intyre^  for  the  prisoner. — The  prisoner's  offence  was  not 
larceny,  but  an  obtaining  of  the  watch  by  false  pretences.  The 
postmaster  had  a  special  property  in  the  watch  whilst  it  remained 
at  the  post-ofBce ;  and  his  duty  was  to  deliver  it  to  the  party  who 
applied  for  it  in  the  right  name.  He  therefore  parted  with  the 
property,  and  the  case  was  one  of  false  pretences  only.  It  is  like 
the  cases  of  delivering  a  letter  by  mistake  to  a  wrong  person : 
(jR.  v.  Mucklow,  1  Moo.  C.  C.  160 ;  R.  v.  Davisy  25  L.  J.  91,  M.  C) 
So  the  seller  in  London  was  induced  to  part  with  it  by  the  fraudu- 
lent letter,  and  he  likewise  divested  himself  of  his  special  property : 
{R.  v.  Adamsy  1  Den.  38.)  If  it  had  been  his  own  watch  and 
had  been  so  obtained,  the  offence  unquestionably  would  have 
been  false  pretences  {Atkinson's  case,  2  Russ.  35);  and  in  this  case 
the  prisoner  must  be  taken  to  have  obtained  it  from  the  owner, 
because  both  the  seller  in  London  and  the  postmaster  had  a 
special  property  in  it ;  and  both  parted  with  the  property. 
_Bramwell,  B. — The  bailment  of  the  seller  being  determined  by 
tis  wrongful  act,  the  property  was  revested  in  the  true  owner.] 

CoCKBURN,  C.  J. — This  seems  very  like  the  case  of  a  person 
falsely  pretending  to  a  bailee  that  he  came  from  the  bailor,  and  so 
obtaining  the  money  or  goods  of  the  bailor. 

Coleridge,  J. — Would  it  not  have  been  larceny  if  the  post- 
master had  taken  and  appropriated  the  watch. 

M^Intyre, — No;  because  it  came  into  his  hands  lawfully  by 
bailment :  (/?.  v.  Thristhy  1  Den.  C.  C.  502.)  Here  the  prisoner 
must  be  taken  to  have  obtained  it  from  the  owner  by  false  pretences. 

Bramwell,  B. — You  say  that  this  case  does  not  fall  within 
the  class  of  cases,  in  which  a  clerk  is  induced  by  false  pretences  to 
part  with  his  master's  property  contrary  to  his  authority. 

M'Intyre, — Certainly  ;  and  for  two  reasons.  1st.  Because  the 
postmaster  has  a  special  property,  and  is  sufficiently  the  owner  for 
this  purpose;  and  the  delivery  by  him  or  his  servants  to  the 
person  applying  for  it,  is  a  parting  with  the  property  which 
prevents  the  offence  from  being  larceny. 

WiLLKS,  J. — But  in  Lane  v.  Cotton  (1  Ld.  Ray m.  846),  it  is 
held  that  the  Postmaster-General  is  not  answerable  to  the  Queen's 
subjects  as  a  bailee,  like  ordinary  carriers. 

APIntyre. — Then,  secondly,  he  stands  in  the  position  of  the 
London  seller,  Myers,  who  also  had  a  special  property,  and  for  the 
purpose  of  this  case  may  be  regarded  as  if  he  were  the  real  owner; 
and  the  obtaining  from  Myers  by  means  of  the  false  letter  in  the 
name  of  Jones  was  not,  according  to  R,  v.  Adamsy  larceny. 
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Bramwell,   B. — There  is  no  count  laying  the  property  in  R«o- 

Myers,  kIV. 

CoCKBURN,  C.   J. — The  postmaster  does  not  part   with  the 

property  to  the  false  Jones ;  but  he  intends  to  deliver  to  the  true  ^^^7- 

owner.  .  j.  .        Lnrceny  or 

M*Intyr€. — He  voluntarily  parts  with  the  possession  and  intends  faUe pretences, 
to  part  with   the  property  to  the  person  applying,  because   he 
believes  him  to  be  the  agent  of  the  real  owner. 

Bramwell,  B. — The  seller  sends  the  watch  down  to  Brymbo  for 
the  false  Thomas  Jones,  because  he  has  already  been  imposed 
upon  by  the  letter,  and  supposes  it  to  come  from  the  owner  of  the 
watch.  That  shows  that  in  sending  the  watch  away  he  did  what 
he  ought  not  to  have  done.  By  that  wrongful  act  he  at  once 
determined  his  bailment,  and  the  property  vested  once  more  in  the 
real  owner,  Jones. 

Coleridge,  J. — In  the  case  of  false  pretences,  the  true  owner 
intends  to  part  with  the  property  to  the  prisoner. 

WiLLBS,  J. — If  trespass  would  lie  for  the  taking,  then  the 
offence  would  be  larceny. 

M^Intyre. — Without  admitting  that  to  be  a  certain  test  in  all 
cases,  it  may  be  adopted  in  the  present,  for  trespass  would  not 
lie  because  the  property  was  parted  with  voluntarily  by  one  who 
had  a  special  property. 

WiLLES,  J.,  referred  to  Com.  Dig.  Trespass,  D. 

No  counsel  appeared  for  the  Crown.  (j^j.^  ^^i,,  1,1^/^, 

JUDGMENT. 

Coleridge,  J.,  now  delivered  the  judgment  of  the  court. — We 
are  of  opinion  that  the  prisoner  in  this  case  was  rightly  convicted 
of  felony.  Thomas  Jones,  the  owner  of  a  watch,  had  placed  it 
with  the  seller  for  a  specific  purpose,  the  regulating  it ;  and  as  it 
is  not  stated  that  he  had  given  any  specific  directions  when  or 
how  it  was  to  be  returned,  it  must  be  taken  that  the  seller  had  no 
authority  to  deliver  it  to  any  one  but  Thomas  Jones,  or  some  one 
commissioned  by  him  to  receive  it.  By  the  fraud  of  the  prisoner 
be  is  induced  to  believe  that  Thomas  Jones  had  desired  him  to 
send  it  by  post  to  the  postmaster  at  Brymbo,  enclosed  in  a  letter 
addressed  to  Thomas  Jones ;  the  postmaster  also,  induced  by  the 
fraud  of  the  prisoner,  delivers  the  watch  to  him,  believing  him  to 
be  Thomas  Jones  or  his  agent,  and  thus  the  possession  is  obtained. 
Now  assuming  it  to  have  been  correctly  contended  in  the  argument, 
that  the  seller  of  the  watch  had  more  than  a  bare  charge  and  was 
the  bailee  of  it,  yet  his  special  property  has  not  put  an  end  to  the 
general  property  of  the  true  owner ;  and  when  he  sent  the  watch 
away  to  a  third  person,  addressed  to  the  true  owner,  intending  such 
third  person  to  deliver  it  to  the  true  owner,  and  that  third  person, 
the  postmaster,  received  it  for  that  purpose,  the  seller's  possession 
and  right  of  possession  and  special  property  all  ceased,  the  general 
property  of  the  true  owner  became  entirely  unencumbered  and 
drew  to  it  the  possession ;  unless  the  postmaster  himself  became 

u  2 
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^■^-        the  bailee  as  the  seller  had  been  before.     But  this  he  did  not, 
Kat.         according    to  Pearce^s   case    (2    East,   P.  C.    603),    where   the 

prisoner,  pretending  to  be  a  mail  guard,  obtained  from  the  post- 

^^^^'  master  the  bags  of  letters^  and  was  held  to  have  been  rightly 
Larceny  or  convictcd  of  Stealing  letters  out  of  the  poat-oflSce,  the  postmaster 
fal$epreieneei,  having  no  property  in  them^  but  only  a  charge.  Although  the 
prisoner  had,  by  fraud,  induced  the  seller  to  part  with  his  special 
property,  assuming  that  he  had  such,  yet  no  possession  had  thereby, 
in  fact,  become  vested  in  him ;  and  when  tne  possession,  in  fact, 
had  come  to  the  postmaster,  it  would  be  unreasonable  to  hold  that 
the  prisoner,  by  calling  himself  Thomas  Jones,  and  falsely  pre- 
tending to  be  the  true  owner,  had  made  the  postmaster  his  servant 
and  agent,  or  the  postmaster's  actual  possession  his,  since  the 
postmaster  had  received  it  for  the  true  owner  and  intended  to 
deliver  it  to  the  true  owner.  The  postmaster  bein^  the  servant 
of  the  true  owner  for  this  purpose,  his  possession  was  the  possession 
of  the  true  owner,  and  could  not  be  divested  by  the  tortious  takini 
from  him,  according  to  Wilkins^s  case:  (2  East,  P.  C.  673,  674.^ 
On  this  ground  the  prisoner's  offence  appears  to  have  been  clearly 
larceny.  Conmctian  affirmed* 
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COURT  OF  CRIMINAL  APPEAL. 
May  30,  1857. 

(Before  Lord  Campbell,  C.  J.,  Erle,  Wn.LiAMS,  and 
Chowder^  JJ.,  and  Bramwell^  B.) 

Reg.  v.  Evans,  {a) 

Professing  to  act  under  pretence  of  County  Court  process — Felony — 

Statute  9  4*  10  Vict.  c.  95,  s.  67. 

In  order  to  convict  a  person  of  the  offence  of  acting  or  professing  to  act 
under  any  false  colour  or  pretence  of  the  process  of  the  County  Courts 
under  s,  61  of  9  Sf  10  Vict,  c,  95,  t^  is  not  necessary  to  show  that  the 
document  used  bore  any  resemblance  to  the  actual  genuine  process  of 
that  court ;  it  is  enough  if  he  falsely  and  fraudulendy  pretends  that 
process  has  issued,  and  that  in  what  he  does  he  is  acting  under  such 
process. 

When  therefore  A,,  in  order  to  obtain  payment  of  a  debt,  sent  to  B,,  his 
debtor,  a  letter,  pardy  written  and  partly  printed,  having  at  the  top  of 
the  page  the  letters  V,  R,  and  the  royal  arms,  and  containing  notice  to 
B,  that  if  the  debt  was  not  paid  ^^proceedings  would  be  taken  in  pur^ 
suance  of  the  provisions  of  the  stat,  9  4r  10  Vtct,  c.  95,  the  J^^isw  County 
Court  Act  for  the  more  easy  Recovery  of  Small  Debts ;   which  letter 
purported  to  be  signed^  "  F,  M,,  clerk  to  court,  instructed  by  A,  ;  **  and 
afterwards  represented  to  the  wife  of  B,  that  he  had  ordered  the  court 
to  send  that  letter,  and  then  obtained  payment  of  the  debt,  and  made  a 
claim  of  \s.  Sd,  in  addition  for  County  Court  expenses : 
Held,  (Bramwell,  B.  dissentiente)  that  A.  was  properly  convicted  of 
acting  and  professing  to  act  under  false  colour  and  pretence  of  the 
process  of  the  County  Court,  although  the  letter  which  he  sent  bore  no 
resemblance  to  a  genuine  County  Court  summons,  or  to  any  process  of 
that  court. 

^I^HE  following  case  was  reserved  by  Lord  Fowis,  as  chairman 
JL    of  the  Montgomeryshire  Sessions. 

The  prisoner  was  tried  before  me  and  others  of  Her  Majesty's 
Jastices  of  the  Peace  for  the  county  of  Montgomery,  at  the  General 
Quarter  Sessions  of  the  Peace  for  the  said  county,  holden  at 
Welchpool  on  the  10th  day  of  January  last,  upon  a  charge  of 

(rt)  Rei)orted  by  A.  Bittlestos,  Esq.,  Barrister-at-Law. 
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Rxo.        having  acted  under  a  false  colour  and  pretence  of  the  process  of  the 

^'  County  Court  of  Montgomeryshire,  holden  at  Welchpool. 
*  The  following  is  a  copy  of  the  indictment : — 

1857. 

Montgomeryshire,)  The  jurors    for  our   Lady    the  Queen  upon 


Acting  under  to  wit.  J    their  oath  present,  that  John  Evans,  late  of 

'^Cwru^^^  *^®  parish  of  Llanfair,  in  the  county  of  Montgomery,  joiner, 
process.  on  tne  23rd  day  of  October,  in  the  year  of  our  liord  one 
thousand  eight  hundred  and  fifty-six,  acted  and  professed  to 
act  under  a  false  colour  and  pretence  of  the  process  of 
the  County  Court  of  Montgomeryshire,  holden  at  Welchpool,  in 
the  manner  and  by  the  ways  and  means  hereinafter  mentioned, 
that  is  to  say,  for  that  one  John  Roberts  being  at  the  time  of  the 
committal  of  the  offence  hereinbefore  alleged  indebted  to  the  said 
John  Evans  in  a  certain  sum  of  money,  the  said  John  Evans  in 
order  to  obtain  the  payment  of  the  said  money  did  send  to  the  said 
John  Roberts  a  letter  or  application  demanding  payment  of  the 
money  so  due  to  him,  the  said  John  Evans,  from  the  said  John 
Roberts  as  aforesaid,  and  which  letter  or  application  was  in  the 
words  or  to  the  effect  following,  that  is  to  say  : — 

Welchpool,  Oct  17th,  1856. 

[V,  (Royal  Anns)  R] 

To  Mr.  John  Roberts. 

Sir, — I  hereby  give  you  notice  that  unless  the  amount  of 
your  account,  0/.  lOs,  Od,^  which  is  due  to  me,  is  paid  on  or  before 
the  23rd  inst.  to  me  at  the  Quarry,  proceedings  will  be  taken  to 
obtain  the  same  in  pursuance  with  the  provisions  of  the  statute 
9  &  10  Vict.  c.  25,  of  the  New  County  Court  Act  for  the  more 
easy  Recovery  of  Small  Debts,  &c.  Yours,  &c.^ 

Fbbderigk  Mugliston, 

Instructed  by  John  Evans.  Clerk  to  Court. 

And  for  that  the  said  John  Evans  after  the  sending  of  the  said 
letter  to  the  said  John  Roberts  as  aforesaid^  to  wit,  on  the  said 
23rd  day  of  October^  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  fifty-six,  did  under  the  colour  or  pretence  that  the 
said  letter  was  the  process  of  the  said  County  Court  of  Mont- 

Someryshire,  holden  at  Welchpool^  and  that  the  same  authorized 
im  to  demand  from  Mary  Roberts,  the  wife  of  the  said  John 
Roberts,  payment  to  him,  the  said  John  Evans,  of  certain  money 
which  he,  the  said  John  Evans,  then  alleged  to  be  due^rom  the 
said  John  Roberts  as  the  court  fees  upon  the  said  letter  or  appli- 
cation, and  did  thereby  and  by  other  means  act  and  profess  to  act 
under  colour  or  pretence  of  the  process  of  the  said  County  Court 
of  Montgomeryshire,  holden  at  WelchpooL  Whereas  in  truth 
and  in  fact  the  said  letter  or  application  so  sent  to  the  sidd*John 
Roberts  as  aforesaid  was  not  the  process  of  the  said  County  Court 
of  Montgomeryshire,  holden  at  Welchpool,  and  was  not  issued  by 
the  registrar  of  the  said  County  Court,  or  by  any  other  person 
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having  authority  to  issue  the  process  thereof,  which  the  said  John  Rro. 

Evans  then  well  knew.     And  whereas  in  truth  and  in  fact  the  said  ^' 

John  Evans  had  no  authority  to  act  or  profess  to  act  under  any  pro-  

cess  of  the  said  County  Court  of  Montgomeryshire,  holden  at  Welch-  1857. 

pool,  or  to  demand  or  to  take  from  the  said  Mary  Roberts  payment  ,  : —  . 

*/.  n  ji  ^  o  Aetnig  Wider 

of  any  sum  or  sums  oi  money  under  colour  or  pretence  of  any  pro-  yj,^,^  ^„^  ^ 
cess  of  the  said  County  Court  of  Montgomeryshire,  holden  at   dmnty  Cowt 
Welchpool,  which  the  said  John  Evans  then  well  knew ;    against       prooeu. 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

It  was  proved  on  the  trial  that  one  John  Roberts,  who  resided 
at  Llanfair,  within  the  district  of  the  County  Court  of  Mont- 
gomeryshire, holden  at  Welchpool,  was  indebted  to  the  prisoner  in 
the  sum  of  ten  shillings,  and  that  the  prisoner  for  the  purpose  of 
obtaining  payment  of  such  debt  sent  to  the  said  John  Roberts  the 
letter  set  out  in  the  indictment.  The  original  letter  is  annexed  to 
and  is  to  form  part  of  this  case,  and  is  marked  (A.) 

A  genuine  form  of  summons  of  the  County  Court  of  Mont- 
gomeryshire, holden  at  Welchpool,  is  also  annexed  to,  and  is  to 
form  part  of  this  case,  and  is  marked  (B.)  [This  document  bore 
no  resemblance  to  the  letter  above  mentioned.] 

Some  days  after  the  said  letter  had  been  received,  Mary  Roberts, 
the  wife  of  the  said  John  Roberts,  went  to  the  prisoner  at  Llanfnir 
and  asked  him  if  he  had  sent  the  letter,  to  which  the  prisoner 
replied  that  he  had  ordered  the  court  to  send  it ;  and  upon  being 
so  informed  she  paid  the  prisoner  the  1  Os.,  the  money  demanded 
in  the  letter. 

Whilst  the  lOs.  was  lying  on  the  table,  and  whilst  the  prisoner 
was  writing  the  receipt,  the  prisoner  asked  Mary  Roberts  for  Is.  Zd. 
for  the  County  Court  expenses,  as  he  wanted  to  put  the  full 
amount  in  the  receipt.  Mary  Roberts  said  she  had  no  more 
money.  The  prisoner  then  said  he  would  take  6rf.,  and  that  he 
had  done  the  same  with  Mr.  Evans  of  Hirrhos,  who  had  paid  hiui 
1^.  Zd,  for  County  Court  expenses.  Mary  Roberts  still  said  she  had 
not  any  more  money ;  and  no  money  was  paid  by  Mary  Roberts 
for  costs,  and  a  receipt  for  the  10*.  alone  was  given.  A  copy  of 
such  receipt  is  annexed  to,  and  is  to  form  part  of  this  case,  and  is 
marked  (0.) 

The  jury  convicted  the  prisoner,  and  I  sentenced  him  to  im- 
prisonment with  hard  labour  for  two  calendar  montlis,  but  respited 
the  execution  of  the  sentence,  admitting  the  prisoner  to  bail  until 
the  Midsummer  Sessions,  in  order  to  obtain  the  opinion  of  the 
Court  for  Criminal  Cases  reserved  upon  the  question,  whether  the 
facts  as  above  stated  constitute  an  offence  within  the  meaning  of 
the  57th  section  of  the  County  Courts  Act,  9  &  10  Vict.  c.  95. 

3i^Intt/rey  (or  the  prisoner. — The  question  is,  whether  the  prisoner 
has  committed  any  offence  under  sect  57  of  9  &  10  Vict  c.  95, 
which  enacts  "  that  every  person  who  shall  forge  the  seal  or  any 
process  of  the  court,  or  who  shall  serve  or  enforce  any  such  forged 
process,  knowing  the  same  to  be  forged,  or  deliver  or  cause  to  be 
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Beg.        delivered  to  any  person  any  paper  falsely  purporting  to  be  a  cony 
EvA»8.       ^^  ^"7  summons  or  other  process  of  the  said  court,  knowing  the 

same  to  be  false,  or  who  shall  act  or  profess  to  act  under  any  false 

1857.        colour  or  pretence  of  the  process  of  the  said  court  shall  be  guilty 

Acting  under  ^^  fclony."     Now  it  is  Submitted,  that  the  prisoner  did  not  act  or 

false  colour  of  profcss  to  act  Under  any  false  colour  or  pretence  of  the  process  of 

County  Court  the  Couuty  Court.     He  wrote  a  letter  threatening  proceedings  if 

process,      ^j^^  money  was  not  paid ;  and  he  made  a  representation  that  he 

had  ordered  the  court  to  send  that  letter ;  but  he  did  not  state 

that  that  letter  was  a  County  Court  procesv-^,  and  there  was  nothing 

upon  the  face  of  it  to  give  it  any  appearance  of  such  process.     On 

the  contrary,  it  purported  not  to  be  process ;  for  both  in  form  and 

substance  it  was  totally  different  from  any  geni^ine  process  of  the 

court. 

Lord  Campbell,  C.  J. — It  may  be  that  the  sending  of  the 
letter  would  not  by  itself  be  a  pretending  to  act  under  colour  of 
County  Court  process.  But  that  is  only  one  step  in  the  commis- 
sion of  the  offence ;  and  when  the  prisoner  went  afterwards  and 
stated  that  he  was  entitled  to  Is.  Zd.  for  County  Court  expenses, 
that  certainly  does  seem  to  be  an  acting  under  pretence  of  process, 
and  to  be  one  of  the  cases  contemplated  by  the  statute. 

Williams,  J.  —  Suppose  he  had  said  that  he  was  the  high 
bailiff  of  the  court  and  had  a  writ  in  his  pocket  ? 

M'lntyre^ — That  would  have  been  a  very  different  case.  The 
prisoner  did  not  say  that  there  was  any  order  of  the  court  for 
payment  of  the  Is.  3(f. 

Bramwell,  B.  —  Is  not  this  section  of  the  statute  directed 
against  a  different  class  of  cases  from  this?  It  seems  to  me 
intended  to  prevent  either  the  making  of  false  process,  purporting 
to  be  genuine,  or  the  falsely  pretending  to  act  under  genuine 
process. 

Erle,  J. — I  think  it  also  includes  the  offence  of  putting  forth 
as  process  that  which  is  not  process  ;  a  kind  of  offence  very 
Hkiily  to  impose  upon  the  very  poor  and  very  ignorant,  for  whose 
protection  this  clause  is  intended. 

Bramwell,  B. — This  section  makes  the  offence  felony,  and 
the  Legislature  may  well  have  intended  to  make  a  distinction 
between  the  offence  of  fabricating  documents  to  imitate  genuine 
process,  and  the  making  or  using  of  documents  which  would  bear 
no  resemblance  to  process. 

M^Iniyre, — That  is  the  contention  on  the  part  of  the  prisoner. 
The  prisoner  may  have  been  guilty  of  the  misdemeanor  of  obtain- 
ing money  by  false  pretences,  and  yet  not  be  guilty  of  the  felony 
created  by  this  section ;  the  language  of  which  imports  that  there 
should  be  some  counterfeiting  of  the  genuine  process ;  for  the 
words  are  *'  colour  or  pretence  of  the  process  of  the  said  court ;" 
not  '^  colour  or  pretence  of  process." 

Williams,  J.  —  What  difference  can  it  make  whether  the 
genuine  process  is  imitated,  if,  for  example,  the  person  to  whom  it 
IS  shown  cannot  read. 
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M^Intyre. — Still  it  is  a  graver  and  more  dangerous  offence  to        ^^^* 
imitate  the  genuine  process.     Reg.  v.  Myott  (6  Cox  Crim.  Cas.       evakb. 

406)  is  an  authority  in  the  prisoner's  favour.     There  the  prisoner        

called  at  the  house  of  a  debtor,  who  had  been  duly  served  with  a        i^^^* 
genuine  County  Court  summons,  after  the  day  for  his  appearance   jietinTimder 
had  passed,  and  said  that  he  was  authorized  by  the  court  to  receive  false  colour  qf 
the  debt  and  costs,  and  that  if  the  amount  was  not  paid  by  a  cer-  County  Court 
tain  time  he  should  bring  an  execution  and  take  the  goods.     That      F^<^^' 
was  a  much  stronger  case  than  the  present ;  and  yet  Crompton,  J., 
stopped  the  case  for  the  prosecution  and  said,  **  that  in  his  opinion 
the  charge  was  not  made  out,  as  he  thought  the  act  of  Parliament 
applied  to  false  instruments,  and  not  to  mere  false  representations 
as  to  the  authority  or  employment  of  the  prisoner.     There  was 
no  acting  or  professing  to  act  under  the  process  of  the  Countv 
Court." 

IVehby^  for  the  prosecution. — This  case  falls  within  the  words 
and  also  within  the  object  of  the  section.  The  object  is  to  protect 
the  poor  and  ignorant  from  any  such  imposition  and  extortion  as 
may  be  practised  upon  them  by  designing  persons  with  respect  to 
proceedings  or  supposed  proceedings  in  the  County  Court ;  and  it 
would  defeat  that  object  altogether,  in  the  great  majority  of  cases, 
if  the  court  should  hold  that  the  section  applies  only  to  cases  in 
which  there  has  been  an  imitation  of  some  genuine  process,  calcu- 
lated to  deceive  a  person  acquainted  with  genuine  process. 

Bramwell,  B.— But  what  is  "the  process"  of  the  County 
Court,  which  you  say  the  prisoner  professed  to  act  under. 

fVelsby, —  He  did  not  profess  to  act  under  any  particular  writ  or 
warrant ;  but  he  gave  the  woman  to  understand  that  there  was 
some  process  of  the  County  Court  which  authorized  his  demand 
upon  her. 

Lord  Campbell,  C.  J. — Whereby  County  Court  expenses  had 
been  incurred. 

IVelshy, — The  case  cited  is  not  in  point.  There  was  no  employ- 
ment in  that  case  of  such  a  letter  as  the  prisoner  used  in  this. 
All  the  circumstances  must  be  put  together;  and  if  that  be  done, 
it  cannot  be  doubted  that  the  prisoner  by  his  statements  and  the 
document  intended  to  make  the  woman  believe,  that  he  was  acting 
under  the  authority  and  order  of  the  court. 

Atlntyrcj  in  reply. — At  the  most  his  representations  amounted 
only  to  this, — that  at  some  future  t'me  process  would  be  issued 
against  her  husband,  and  that  he  might  be  called  upon  to  answer 
a  judgment  summons.  He  did  not,  however,  in  any  way  pretend, 
either  by  words  or  tokens,  that  he  had  at  that  time  any  judgment 
Bunmions  or  warrant,  or  any  process  of  any  kind. 

Lord  Campbell,  C.  J. — But  for  the  opinion  entertained  by  my 
brother  Bramwell  in  this  case,  I  certainly  should  have  thought  it 
a  very  clear  case.  The  very  object  of  this  57th  section  is  to  pro- 
tect a  class  of  persons,  who  being  poor  and  illiterate  are  very  liable 
to  be  imposed  upon,  against  demands  made  upon  them  under  the 
pretence  or  colour  of  County  Court  process.     It  provides  against 
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Bxo.        three  distinct  offences :  first,  the  forgery  of  the  seal  or  the  process 
_  ••  of  the  court,  or  the  service  of  forged  process,  knowing  it  to  be 

forged ;  secondly,  the  delivery  of  any  paper  falsely  purporting  to 

1857.        be  a  copy  of  any  process;    and  lastly,  the  offence  in  question, 

'    7,     which  is  described  in  very  large  and  comprehensive  words,  indud- 

faitefohurof  ^^R  ^"7  pcrsou  *^  who  shall  act  or  profess  to  act  under  any  false 

County  Court  coTour  or  pretence  of  the  process  of  the  said  court."    Now  these 

proceis,      words  are  quite  large  enough  to  include  the  present  case;  and 

they  will  apply  to  every  case  where  a  person  falsely  pretends  that 

he  is  acting  under  the  process  of  the  court.    Perhaps  if  the  prisoner 

had  merely  sent  the  letter  that  would  not  have  been  enough ;  but 

when  he  afterwards  tells  the  woman  that  he  had  ordered  the  oonrt 

to  send  it,  it  purporting  to  be  signed  by  the  clerk,  and  then 

demands  a  sum  of  money  for  County  Court  expenses,  the  whole 

taken  together  affords  abundant  evidence   that   he  intended  the 

woman  to  believe  that  he  had  process  of  the  court  authorizing  his 

demand,  and  that  he  did  falsely  pretend  to  her  that  he  had  such 

process,  and  that  under  that  process  he  was  acting  in  receiving 

from  her  the  lOs,  and  also  in  claiming  the  County  Court  expenses. 

I  cannot,  therefore,  entertain  any  doubt  that  tiiis  case  falls  within 

the  words  of  the  section  and  also  within  the  intention  of  the 

Legislature  in  passing  it. 

Erle,  J. — I  also  think  that  this  conviction  should  be  affirmed. 
The  question  is  whether  the  prisoner  acted  or  professed  to  act  under 
the  false  colour  or  pretence  of  the  process  of  the  said  court ;  and 
I  am  of  opinion  that  he  did.  1  bear  in  mind  that  these  tribunals  are 
intended  for  the  benefit  of  the  poor  and  illiterate  classes,  and  that 
the  object  of  the  enactment  is  to  protect  from  extortion  by  means 
of  pretended  process  those  who,  having  little  knowledge  of  business 
and  still  less  of  law,  are  very  much  exposed  to  such  imposition. 
The  Legislature  has  sought  to  carry  out  that  object  by  making  it 
felony  either  to  forge  the  seal  or  the  process  of  the  court  or  know- 
ingly to  serve  forged  process,  or  to  deliver  papers  falsely  purport- 
ing to  be  copy  of  the  process  of  the  court ;  and  lastly,  to  act  or 
profess  to  act  under  the  false  colour  or  pretence  of  the  process. 
Now  it  appears  to  me  that  the  prisoner  clearly  pretended  to  act 
under  the  process  of  the  court ;  because  in  writing  the  letter  he 
intended  to  represent,  and  wished  to  make  the  person  to  whom  it 
was  addressed  believe,  that  it  was  issued  under  the  authority  of 
the  court,  and  as  the  process  of  the  court  deriving  its  efficacy  from 
the  power  of  that  tribunal  It  is  argued  that  nothing  more  is  to 
be  inferred  from  the  prisoner's  statements  than  that  he  meant  that 
at  some  future  time  process  might  issue  upon  a  judgment ;  but  I 
do  not  think  that  that  is  the  fair  interpretation  of  what  took 
place ;  and  even  if  it  were,  that  assumes  that  he  falsely  repre- 
sented that  a  judgment  had  been  obtained.  Mr.  M^Intyre  also 
contends  that  no  case  falls  within  the  section,  unless  the  false 
instrument  purported  on  the  face  of  it  to  be  and  bore  resemblance 
to  the  genuine  process  of  the  court.  It  is  certain,  if  that  were  so, 
that  the  section  would  be  very  nearly  inoperative ;  for  the  class  of 
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persons  by  whom   the  very  ignorant  are  generally  defrauded        Bbo. 
consists  of    those  who,  though  more  artful,  are  not  much  less       ^' 

Ignorant  than  themselves,  and  who  would,  for  the  most  part,  use        

such  imperfect  devices  as  would  not  deceive  anyone  at  all  ac-        1857. 
quainted  with  genuine  process*     Taking  this  view  of  the  statute^   j^ctin~wider 
It  seems  to  me  that  there  was  in  this  case  indisputable  evidence  of  faUe  colour  of 
a  professing  to  act  under  the  false  colour  or  pretence  of  process.        County  Court 

Williams,  J. — I  am  of  the  same  opinion.  The  only  argument  !"•««»• 
of  any  weight  in  the  prisoner's  fiivour  is  that  this  section  con- 
templates only  cases  in  which  there  is  some  counterfeiting  of,  or 
pretending  to  act  under  some  genuine  process  of  the  court ;  but  I 
find  nothing  in  the  words  to  waramt  tnat  construction ;  and  I  do 
not  see  why  its  operation  should  be  so  limited  and  its  application 
to  numerous  cases  be  thereby  prevented.  I  have  already  put  the 
case  of  a  man  falsely  pretending  that  he  was  high  bailiff  of  a  court, 
and  that  he  had  a  writ  in  his  pocket ;  can  it  be  doubted  that  the 
framers  of  the  section  meant  to  reach  such  a  case  ?  The  words  are 
quite  large  enough  to  include  it;  and  in  my  judgment  the 
statute  applies  whenever  anyone  falsely  pretends  to  have  process 
under  which  he  professes  to  act.  In  this  case,  looking  at  all  the 
facts  stated,  the  prisoner  seems  to  me  to  have  done  so ;  and  he  was 
therefore,  in  my  opinion,  properly  convicted. 

Crowdeb,  J.  —  I  also  am  of  opinion  that  the  construction 
which  we  are  asked  to  put  upon  this  section  is  too  narrow  ;  and 
that  the  Legislature  intended  to  include  within  its  operation  not 
only  the  cases  where  there  has  been  genuine  process,  or  some 
imitation  of  genuine  process,  under  colour  of  which  the  party 
charged  has  professed  to  act,  but  also  those  where,  although  no 
genuine  process  or  imitation  of  it  has  been  used,  a  person  has  been 
induced  to  part  with  his  money  by  reference  being  made  to  some- 
thing, either  verbal  or  written,  for  the  purpose  of  inducing  a  belief 
that  the  money  is  demanded  by  virtue  of  some  process  of  the 
County  Court.  It  is  impossible  to  doubt  that  the  wife  in  this  case 
did  so  believe;  and  there  is  as  little  doubt  of  the  intention  of  the 
prisoner,  who,  according  to  his  own  statement,  had  obtained  money 
from  another  person  by  the  same  means. 

Bkamwell,  B. — Being  in  a  solitary  minority,  I  cannot  doubt 
that  my  opinion  on  this  case  is  wrong ;  and  certainly  if  the  court 
has  put  the  right  interpretation  upon  the  words  of  the  section,  this 
case  falls  within  it.  But  my  own  opinion  is,  that  this  case  does 
not  come  within  the  words  or  the  intention  of  the  Legislature.  I 
confess  that  to  my  mind  this  sort  of  penal  legislation  is  better 
avoided,  and  that  the  fewer  statutory  crimes  we  have  the  better ; 
but  in  the  construction  of  a  clause  of  tnis  sort  I  certainly  should  have 
supposed  that  the  offence  consisted  in  fabricating  something  which 
was  calculated  to  deceive  a  person  possessed  of  a  reasonable  acquaint- 
ance with  the  subject-matter;  and  that  I  believe  to  be  the  correct 
principle,  whether  it  be  old  or  new.  Until,  therefore,  I  had  heard 
the  judgment  in  this  case  I  was  strongly  of  opinion  that  the 
section  was  framed  to  punish  the  forgery  of  documents  purporting 
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Rro.  to  be  the  process  of  the  court,  or  the  false  assumption  of  such 

••  authority  as  genuine  process  would  give.     The  offence  created  by 

the  statute  is  acting,  or  professing  to  act,  under  the  false  colour  or 

1857.  pretence  of  the  process  of  the  said  court;  but  the  proof  in  this 

.'        .  case  is  only,  at  most,  of  a  pretence  of  process,  not  of  **  the  process" 

Adwa  under       «.,  1^        i_»   i_  x  '^       .       '  tx"  ^f- 

faite  colour  of  ^^  ^"C  court,  which  must  mean  some  genuine  process,  it  this  were 
County  Court  the  correct  construction,  it  would  not  follow  that  such  frauds  as 
J"^^**^^*^  the  present  would  go  unpunished ;  because,  whenever  money  was 
obtained,  the  parties  would  be  indictable  for  obtaining  it  by  false 
pretences ;  but  upon  the  words  of  this  section  I  think  the  offence 
consists  in  pretending  that  there  is  some  process  which  would 
authorize  the  act  done,  and  that  the  party  charged  was  at  the  time 
acting  under  it  Here,  however,  it  does  not  appear  that  the 
prisoner  ever  pretended  that  there  was  any  process  under  which 
he  could  have  demanded  the  1«.  3(/.;  for  the  letter  was  the  only 
thing  referred  to,  and  that  certainly  was  not  process. 

Conviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL- 

June  18,  1857- 

(Before  Lord  Campbell,    C.J.,   Erle,    Williams,    and 
Crowder,  JJ.,  and  Brahwell,  B.) 

Reg.  v.  David  Hughes,  (a) 

Manslaughter — Neglect  of  duty — Act  of  omission. 

Upon  an  indictment  for  manslaughter,  it  appeared  that  the  death  was 
occasioned  by  the  falling  of  a  truch  fill  of  brichs  into  the  shaft  of  a 
mine,  when  the  deceased  was  at  work  ;  and  that  the  truck  fell  in^in  con-- 
sequence  of  the  prisoner's  neglect  of  duty  in  omitting  to  place  a  stage 
over  the  mouth  of  the  shaft.     The  prisoner  having  been  convicted : 

Held,  that  the  conviction  was  right ;  as  the  crime  of  manslaughter  no  less 
than  that  of  murder  might  be  committed  by  acts  of  omission  as  well 
as  of  commission. 

THE  following  case  was  reserved  by  Watson,  B. : — 
This  prisoner  was  tried   before   me   at   the   last    Swansea 
Assizes,  on  February  25th,   1857,   on  an  indictment   for   man- 
slaughter. 

It  was  proved  that  some  contractors  were  employed  to  wall  the 
inside  of  a  new  shaft  which  was  sinking  in  a  colliery,  called  the 
Tylecock  Colliery.  The  deceased  with  others  were  working  at 
the  wall  on  a  stage  in  the  shaft.  The  prisoner  was  banksman  at 
the  top  of  the  shaft,  where  there  was  an  engine  and  rope  to  send 
down  bricks  and  materials  in  a  bucket  and  draw  up  the  empty 
bucket.  It  was  his  duty  to  send  down  materials  and  to  superintend 
the  proper  letting  down  the  buckets  and  to  place  the  stage  herein- 
after mentioned.  The  buckets  were  run  on  a  truck  on  to  a 
moveable  stage  over  half  the  area  of  the  top  of  the  shaft,  and  then 
the  bucket  was  attached  and  lowered  down,  the  stage  being 
withdrawn. 

The  prisoner  on  the  occasion  in  question  had  omitted  to  put,  or 
to  cause  to  be  put,  the  stage  on  the  mouth  of  the  shaft.  In  the 
absence  of  the  stage,  a  bucket  with  a  truck  and  bricks  ran  along 
the  tramroad  into  the  shaft  and  fell  down  the  pit  and  killed  the 
deceased.  It  did  not  appear  that  the  prisoner  was  directing  or 
driving  the  waggon  at  the  time. 

(a)  Reported  by  A.  Bittluston,  Es  i-,  Barrister- at- Law. 
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Rso.  I  left  it  to  the  jury  whether  the  accident  happened  by  negligence 

g  ^'  of  the  prisoner,  and  whether  that  negligence  arose  from  an  act  of 

'      omission  or  commission.     They  found  that  the  death  of  deceased 

1857.        arose  from  negligent  omission  on  the  part  of  the  prisoner  in  not  put- 

M  IcT  hter  ^^^^  *^®  stage  ou  the  mouth  of  the  shaft.      Thereupon  I  directed  a 

—  Negl^ent    Tcrdict  of  guilty.     I  did  not  pass  sentence.     I  released  the  prisoner 

omistion.      on  bail  until  the  opinion  of  the  Criminal  Court  of  Appeal  should 

be  taken. 

This  case  was  not  argued  by  counsel,  but  it  was  considered  by 
the  judges  above  named. 

Lord  Campbell,  C.J.,  now  delivered  the  judgment  of  the 
court. — We  are  of  opinion  that  this  conviction  ought  to  be  affirmed. 
It  was  the  duty  of  the  prisoner  to  place  the  stage  on  the  mouth  of 
the  shaft ;  the  death  of  the  deceased  was  the  direct  consequence  of 
the  omission  of  the  prisoner  to  perform  this  duty.  If  the  prisoner, 
of  malice  aforethought  and  with  the  premeditated  design  of  caus- 
ing the  death  of  the  deceased,  had  omitted  to  place  the  stage  on 
the  mouth  of  the  shaft,  and  the  death  of  the  deceased  had  thereby 
been  caused,  the  prisoner  would  have  been  guilty  of  murder. 
According  to  the  common  law  form  of  an  indictment  for  murder, 
by  reason  of  the  omission  of  a  duty,  it  was  necessary  that  the 
indictment  should  allege  that  it  was  the  duty  of  the  prisoner  to  do 
the  act,  or  to  state  facts  from  which  the  law  would  infer  this  duty : 
(J2.  V.  Edwards  J  8  Car.  &  P.  611 ;  J2.  v.  Sarah  Gaodwiriy  1  Russ. 
on  Crimes,  563n,  3rd  edit.)  But  it  has  never  been  doubted  that  if 
death  is  the  direct  consequence  of  the  malicious  omission  of  the 
performance  of  a  duty  (as  of  a  mother  to  nourish  her  infant  child) 
this  is  a  case  of  murder.  If  the  omission  was  not  malicious  and 
arose  from  negligence  only,  it  is  a  case  of  manslaughter.  It  has 
been  held  that  to  make  the  captain  of  a  vessel  guilty  of  man- 
slaughter in  causing  a  person  to  be  drowned  by  running  down  a 
boat,  proof  of  a  mere  omission  on  his  part  to  do  the  whole  of  his  duty 
is  not  sufficient:  {R.  v.  Allen,  7  Car.  &  P.  153.)  But  there  is  no 
authority  for  the  position  that  without  an  act  of  commission  there 
can  be  no  manslaughter ;  and  on  the  contrary,  the  general  doctrine 
seems  well  established  that  what  constitutes  murder  being  by 
design  and  of  malice  prepense,  constitutes  manslaughter  when  arising 
from  culpable  negligence.  Conviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

June  18,  1857. 

(Before  Lord  Campbell,  C.  J.,  Erle,  Williams,  and 
Crowder,  JJ.,  and  Bramwell,  B.) 

Reg.  v.  Danger,  (a) 

False  pretences — Obtaining  valuable  security — Inducing  prosecutor  by 

fraud  to  accept  a  bill  of  exchange, 

ji.  falsely  represented  to  B,  that  a  third  person  was  baling  up  for  him 
a  quantity  of  leather  which  was  to  come  into  his  warehouse  that  after* 
noon^  and  requested  B.  to  purchase  it  at  a  price  which  he  named,  B, 
agreed  to  become  a  purchaser  at  that  price,  and  thereupon  A,  asked 
B,  to  accept  a  bUl  for  the  amount  of  the  purchase  money,  B, 
consented ;  and  A,  shortly  afterwards  produced  a  bill  of  exchange 
duly  stamped^  signed  by  himself  as  drawer,  payable  to  his  own  order, 
and  addressed  to  B.  This  bill  A,  handed  to  B,  who  accepted  it  and 
returned  it  to  A.,  by  whom  it  was  indorsed  and  discounted. 

Held,  that  A,  could  not  be  convicted  of  obtaining  from  B,  a  valuable 
security  by  false  pretences,  as  the  instrument  whilst  in  B.^s  hands  was 
of  no  value  to  him  or  to  any  one  else,  unless  to  the  prisoner  ;  and  as 
B,  had  no  property  either  in  the  instrument  or  the  paper  on  which  it 
was  written, 

THE  following  case  was  reserved  by  the  Recorder  of  Bristol:— ^ 
The  prisoner,  John  Danger,  was  tried  before  me  at  the 
Quarter  Sessions  of  the  Peace,  in  and  for  the  city  and  county  of 
Bristol,  held  on  the  7th  day  of  April,  in  the  year  of  our  Lord  1857, 
on  an  indictment  under  the  statute  7  &  8  Geo.  4,  c  29,  s.  53,  for 
obtaining  a  valuable  security  by  false  pretences.  The  indictment 
contained  two  counts,  a  copy  of  which  is  annexed  to  this  case. 

The  false  pretences  were  proved,  as  alleged  in  the  indictment. 
It  was  also  proved  that  Richard  Latham,  the  prosecutor,  relying 
on  such  pretences,  agreed  to  become  the  purchaser  of  a  quantity 
of  leather,  called  butts,  of  and  from  the  prisoner  John  Danger,  at 
the  price  of  184/.  I65.  That  the  prisoner  then  asked  Richard 
Latham  to  accept  a  bill  of  exchange  for  the  amount  of  the 
purchase-money;  that  Richard  Latham  agreed  to  do  so;  that 
soon  afterwards  the  prisoner  produced  a  bill  of  exchange,  duly 
stamped,  signed  by  himself  as  drawer,  under  the  name  of  John 

(a)     Reported  bj  A.  Bittlestok,  Esq.,  Barrister-at-Law. 
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^^^'         Danger  and  Company,  payable  to  the  drawer's  own  order,  and 
Dangkr.      addressed  to  Richard  Latham  for    184/.  16^.    four  months  after 

date,  and  handed  the  same  to  Richard  Latham.     That  Richard 

]^^'  Latham  accepted  the  bill  by  writing;  his  name  across  it,  and  made 
False  pretences  ^^  payable  at  Messrs.  Stuckey's  bank,  Bristol,  and  then  delivered 
^Obtaining a  the  saiDC  80  accepted  to  the  prisoner;  that  the  prisoner  took 
^^JU^  possession  of  the  biil,  and  afterwards  indorsed  and  discounted  the 
^^^'  same,  and  applied  tlie  proceeds  to  his  own  use.  At  the  close  of 
the  case  for  the  prosecution,  it  was  objected  by  the  prisoner's 
counsel,  that  there  was  no  evidence  that  the  prisoner  kad  obtained 
from  Richard  Latham  a  valuable  security,  within  the  meaning  of 
the  statute  7  &  8  Geo.  4,  c.  29,  s.  53,  so  as  to  sustain  either  count 
of  the  indictment,  on  the  ground  that  the  evidence  showed  that  the 
prisoner  had  obtained  from  Richard  Latham,  either  an  acceptance 
only,  or  an  instrument  which  was  not  an  available  security  or  of 
any  value  to  Richard  Latham.  I  refused  on  this  objection  to 
direct  an  acquittal,  but  left  the  case  to  the  jury,  who  found  the 
prisoner  guilty;  but  I  reserved  the  question  for  the  opinion  of  the 
Court  of  Criminal  Appeal,  whether  there  was  evidence  that 
the  prisoner  obtained  from  Richard  Latham  a  valuable  security, 
80  as  to  sustain  either  count  of  the  indictment.  After  the  verdict 
it  was  objected,  in  arrest  of  judgment,  that  each  count  of  the  indict- 
ment was  bad,  for  not  alleging  that  the  valuable  security  obtained 
by  John  Danger  was  the  property  of  Richai*d  Latham,  and  the 
case  of  Still  Y.  The  Queen  (1  Ell.  &  B.  553),  was  cited.  I  also 
reserved  that  question,  and  I  have  to  request  the  opinion  of  the 
Court  of  Criminal  Appeal  upon  the  above  matters.  I  postponed 
the  sentence,  and  admitted  the  prisoner  to  bail  until  the  next 
Quarter  Sessions  for  the  said  city  and  county  of  Bristol* 
The  indictment  was  as  follows : — 

City  and  county  of  Bristol,  1  The  jurors  for  our  Sovereign  Lady 
to  wit.  J      the    Queen    upon    their    oaths 

present,  that  before  and  at  the  time  of  the  committing  of  the 
offence  hereinafter  named,  one  Richard  Latham  was  a  currier 
carrying  on  business  at  Redcliff  Street,  in  the  parish  of  St.  Mary 
Redcliif,  in  the  city  and  county  of  Bristol,  and  one  George  Jen- 
kins was  a  tanner  carrying  on  business  at  that  part  of  the  parish 
of  Bedminster  which  is  within  the  city  and  county  of  Bristol, 
and  that  John  Danger,  late  of  the  parish  of  St.  Nicholas,  in  the 
city  and  county  aforesaid,  leather  factor,  on  the  27th  day  of 
December,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  fifty-six,  being  an  evil  disposed  person,  and  contriving  and 
intending  unlawfully,  fraudulently,  knowingly,  and  designedly  to 
cheat  and  defraud,  then  and  there  to  \\  it,  on  the  day  and  year 
aforesaid,  at  the  parish  last  aforesaid,  did  ask  the  said  Richard 
Latham  if  he,  the  said  Richard  Latham,  would  buy  some  of 
George  Jenkins  (meaning  the  said  George  Jenkins)  butts; 
whereupon  the  said  Richard  Latham  tlien  and  there  told  the  said 
John  Danger,  that  he,  the  said  Richard  Latham,  had  been 
speaking  to  Mr.  Jenkins  (meaning  the  said  George  Jenkins),  and 
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he  (meaning  the  said  George  Jenkins),  said  he  had  no  butts  to  ^'^* 
selly  and  the  said  John  Danger  thereupon,  unlawfully,  knowingly^  panobb« 
and  designedly,  did  falsely  pretend  and  say  to  the  said  Kichard  —— 
Latham,  you  (meaning  the  said  Richard  Latham)  don't  know  ^^^' 
George  Jenkins  (meaning  the  said  George  Jenkins)  as  well  as  I  PuUe  pretenc6$ 
do,  for  he  (meaning  the  said  George  Jenkins)  is  now  baling  up  ^obtaining  a 
three  hundred  butts  for  me  (meaning  himself  the  said  John  *'°^*^ 
Danger)  to  come  into  my  warehouse  (meaning  the  warehouse  of  *^''*^ 
the  said  John  Danger)  this  afternoon ;  and  that  he,  the  said  Richard 
Latham,  should  have  them  at  the  price  of  twenty^ne  pence  per 
pound,  and  that  the  said  Richard  Latham  then  and  there  agreed 
to  become  the  purchaser  of,  to  wit,  a  certain  part  of  the  said  butta 
pf  and  from  the  said  John  Danger  at  that  price,  whereupon  the 
said  John  Danger  asked  the  said  Richard  Latham  to  accept  a  bill 
for  184/«  16«.,  and  then  and  there  produced  a  bill  of  exchange 
drawn  by  him  the  said  John  Danger,  upon  him  the  said  Richard 
Latham,  for  the  said  sum  of  184^  I65.,  and  the  said  John  Dangev 
then  and  there  stated  to  the  said  Richard  Latham,  that  he,  the 
said  Richard  Latham,  should  have  the  worth  of  it  (meaning  the 
bill  of  exchange  for  184/.  I65.)  in  these  butts,  meaning  the 
said  butts  which  the  said  John  Danger  had  as  aforesaid,  unlaw- 
fully, knowingly,  and  designedly,  falsely  pretended  and  said  that 
the  said  George  Jenkins  was  baling  up  for  him  the  said  John 
Danger,  and  which  said  butts  were  to  come  into  his  the  said  John 
Danger's  warehouse  that  afternoon)  by  which  said  false  pretence 
he  the  said  John  Danger,  on  the  day  and  year  aforesaid,  at  the 
parish  of  St.  Nicholas,  in  the  city  and  coupty  aforesaid,  did 
unlawfully  obtain  from  the  said  Richard  Latham  a  certain  valuable 
security,  to  wit,  the  said  bill  of  exchange,  which  the  said  John 
Danger  had  so  drawn  upon  the  said  Richard  Latham  as  aforesaid, 
and  which  the  said  Richard  Latham  then  and  there  accepted  for 
the  said  sum  of  184/.  16«.,  with  intent  to  cheat  and  defraud. 
"Whereas,  in  truth  and  in  fact,  the  said  George  Jenkins  was  not 
on  the  said  27th  day  of  December,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  fifty-six,  in  the  possession  of  three 
hundred  butts,  or  any  butts  of  the  property  of  the  said  John 
Danger,  nor  was  the  said  George  Jenkins  on  the  said  27th  day  of 
December,  one  thousand  eight  hundred  and  fifty-six,  baling  up 
three  hundred  butts  for  the  said  John  Danger;  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace 
of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Second  count.  —  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  said  John  Danger,  on  the 
day  and  year  aforesaid,  in  the  parish  of  St.  Nicholas,  in  the  city 
and  county  aforesaid,  unlawfully,  knowingly,  and  designedly,  did 
falsely  pretend  to  the  said  Richard  Latham  that  one  George 
Jenkins  had  sold  to  and  was  then  baling  up  for  him,  the  said  John 
Danger,  three  hundred  butts  of  leather,  and  which  the  said  Johiji 
Danger  then  and  there  unlawfully,  knowingly,  and  designedly, 
fakely  pretended  and  stated  to  the  said  Richard  Latham  were  to 
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Bfi«.        come  into  his,  the  said  John  Danger's,  warehoase^  on  the  afternoon  of 

Danger.     ^^^  ^^^^  ^^)^'  ^^^  ^^^^  ^^^  ^^  John  Danger  conld  and  would  then 

.= —        sell  the  same,  or  any  part  thereof,  to  the  said  Richard  L#athamats 

1857.        certain  price,  to  wit,  the  price  of  twenty-one  pence  a  pound.     By 

False pretenea  ^^^^^  of  whicli  Said  false  pretcnces  the  said  John  Danger  did  then 

-^Obtaining  a  and  there  unlawfully  obtain  from   the   said  Kichard  Latham  a 

ratuabk      certain  valuable  security,  to  wit,  a  bill  of  exchange  for  the  sum  of 

'^'^^*      184/.  165.  of  and  from  the  said  Bichard  Latham^  as  and  for  the 

sum  to  be  paid  by  him  in  payment  for  certain  of  the  said  three 

hundred  butts  aforesaid,  with  intent  then  and  there  to  cheat  and 

defraud  the  said  Richard  Latham  of  the  same.     Whereas,  in  truth 

and  in  fact,  the  said  George  Jenkins  had  not  sold  to  the  said  John 

Danger,  nor  was  the  said  George  Jenkins  then  baling  up  for  him, 

the  said  John  Danger,  three  hundred  butts  of  leather,  or  any 

butts  of  leather  whatsoever,  nor  were  the  said  three  hundred  butts 

of  leather  to  come  into  his,  the  said  John  Danger's,  warehouse,  on 

the  afternoon  of  the  said  day,  nor  could  the  said  John  Danger  then 

sell  the  same,  or  any  part  thereof,  to  the  said  Richard  Latham ;  against 

the  form  of  the  statute  in  such  case  made  and  provided,  and  agiunst 

the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Prideaux,  for  the  prisoner. — The  indictment  is  bad  in  form  for 
not  alleging  the  valuable  security  to  have  been  the  property  of 
the  prosecutor,  according  to  the  cases  of  Sill  v.  The  Queen  (1 
Ell.  &  BL  553) ;  Beff.  v  Parker  (3  Q.  B.  292) ;  and  R.  v.  Martin  (8 
Ad.  &  Ell.  481);  and  the  conviction  cannot  be  sustained.  Even  if 
the  indictment  were  correct  in  form,  and  alleged  the  bill  to  have 
been  the  property  of  the  prosecutor,  the  conviction  would  still  have 
been  wrong,  because  upon  the  facts  proved  it  appears,  first,  that 
the  bill  never  was  the  property  of  or  in  the  possession  of  the  pro- 
secutor ;  and  secondly,  that  it  was  not  a  valuable  security  within 
the  statute  7  &  8  Geo.  4,  c.  29,  s.  53.  The  paper  upon  which  it 
was  written  was  the  property  of  the  prisoner ;  and  it  was  handed 
to  the  prosecutor  merely  for  the  purpose  of  his  writing  his 
acceptance  thereon.  When  that  was  done  the  property  and  the 
right  of  possession  were  in  the  drawer,  and  any  detention  of  it  by 
the  acceptor  would  have  been  wrongful.  Smith  v.  McClure  (5 
East,  476),  where  Lord  Ellenborough  said,  that  if  after  acceptance 
the  acceptor  improperly  detained  the  bill  in  his  hands,  the  drawer 
might,  nevertheless,  sue  him  on  it,  and  give  him  notice  to  produce 
the  bill.  So  in  Johnson  v.  VTindle  (3  Bing.  N.  C.  225),  which  was 
trover  for  a  promissory  note  that  had  been  stolen,  the  note  being 
payable  to  the  plaintiffs  or  order,  Bosanquet,  J.,  said,  <*  This 
instrument  on  the  face  of  it  was  marked  as  the  property  of  the 
plaintifis.^  In  like  manner  the  bill  of  exchange  in  the  present 
case  was  on  the  face  of  it  marked  as  the  property  of  the  prisoner: 
{Morrison  v.  Buchanan j  6  Car.  &  P.  18.)  In  Evans  V.  Kymer 
(1  B.  &  Ad.  528),  the  property  in  a  bill  was  held  to  be  in  the 
acceptor,  but  that  was  because  it  had  been  deposited  with  the 
drawer  to  hold  for  the  acceptor's  use.  In  this  case,  however,  not 
only  was  the  bill  never  the  property  of  the  prosecutor,  but  it  was 
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elao  Hevet  in  his  possession.    R.  v.  Smith  (2  Den.  C.  C.  449  ;  5  Cox       Rm. 
Grim.  Cas.  533)  is  expressly  in  point.     There  the  prisoner,  pro-     ^  ^' 

fessing  to  settle  a  debt   on  behalf  of  a  third  person  with   the        J 

prosecutor,  took  out  of  his  pocket  a  piece  of  blank  paper  stamped        1857. 

with  a  sixpenny  stamp  and  put  it  upon  the  table,  and  then  took  ^^^^    ^encen 

out  some  silver  in  his  hand  and  mentioned  the  amount  for  which  _  obtaining  a 

tlie  prosecutor  was  to  give  a  receipt     After  the  prosecutor  bad      valuable 

written  and  signed  a  receipt  for  that  sum  on  the  stamped  paper,      •'cuntp, 

the  prisoner  took  it  up  and  went  out  of  the  room.     On  being  asked 

for  the  money  he  said,  "  it's  all  right,"  but  never  paid  it.     The 

court  held,  that  the  prosecutor  never  bad  any  such  possession  of 

the  stamped  paper  as  would  entitle  him  to  maintain  trespass ;  and 

that,  consequently,  the  prisoner  could  not  be  convicted  of  stealing 

it.     The  cases  there  cited  are  also  in  point.     R.  v.  Minter  Hart 

(6  Car.  &  P.  lOfi)  was  a  case  in  which  the  prosecutor  was,  by  fraud, 

induced  to  write  acceptances  upon  blank  stamps  produced  by  the 

prisoner,  which  were  afterwards  filled  up  by  him  and  put  into 

circulation ;  and  the  judges  there  decided  that  the  stamps  so  filled 

up  were  not  bills  of  exchange,  orders  for  the  payment  of  money, 

or  securities  for  money;  and  that  as  the  prosecutor  never  had 

any  possession  of  the  papers,  so  as  to  enable  him  to  maintain 

trespass,  there  was  no  taking  of  them  to  constitute  larceny.     In 

R,  v.  Phipoe  (2  Leach,  673),  the  prosecutor  was  compelled  by 

-duress  to   sign  a  promissory  note,  previously   prepared   by   the 

defendant  and  withdrawn  by  him  as  soon  as  signed ;  and  a  majority 

of  the  judges  thought  that  the  case  was  not  within  the  statute 

2  Geo.  2,  c.  25,  s.  3,  because  the  instrument  was  of  no  value  to 

the  prosecutor,  who  had  not  even  a  property  in  or  possession  of 

the  paper  on  which  it  was  written.     That  case,  therefore,  is  an 

authonty  also  for  the  second  ground  of  objection  to  this  conviction, 

that  the  instrument  was  not  a  valuable  security.     It  is  not  enough 

that  upon  the  face  of  it,  it  should  appear  to  be  so ;  the  instrument 

must  be  effectual  as  a  security  when  obtained,  in  order  to  come 

within  the  statute,  R,  v.  Pooley  (Russ.  &  Ry.  12) ;    72.  v.  Clark 

<R.  &  R.  181);  R.  V.  Perry  (I  Den.  C.  C.  69;  1  Cox  Crim.  Cas. 

222);  and  this  instrument  was  altogether  void  when  obtained.     It 

was  vitiated  by  the  fraud  practised  in  obtaining  it ;  so  that  to  the 

prisoner  it  was  not  valuable,  and  clearly  it  was  valueless  to  any 

one  else.     Whilst  it  was  in  the  hands  of  the  prisoner  it  was  not 

an  available  acceptance ;  no  person  could  sue  upon  it  until  it  had 

been  indorsed  to  a  real  holder  for  value,  and  therefore  prior  to  the 

indorsement  it  was  no  security  :  {Cox  v.  Trot/,  5  B.  &  Aid.  474; 

Dowries  v.  Richard  son  j  ib.  674 ;   Sioessiger  v.  South  Eastern  RaiU 

way  Company^  3  Ell.  &  Bl.  549.)     In  truth,  the  defendant  obtained 

from  the  prosecutor  nothing  but  a  promise  to  pay,  or  the  evidence 

of  a  promise  to  pay,  which  might,  except  for  the  statutes  on  the 

subject,  be  merely  verbal. 

H.  T.  Colej  for  the  prosecution. — First,  the  prosecutor  had  k 
property  in  the  bill  and  a  possession  of  it  at  the  time  when  he 
aooepted  it,  sufficient  to  have  entitled  him  to  maintain  trespass,  or 

2    X 
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Bbo.       to  haTe  indieted  any  one  for  stealing  it*    After  rigning  it,  h^ 
Dakobs.     >>^h^  hsLYe  destroy^  it,  if  he  altered  his  mind,  instead  of  de* 

livering  it  to  the  prisoner ;  or  if  he  bad  delivered  it  to  the  prisoner 

1857.  to  hold  for  him,  be  might  afterwards  have  maintained  trover  for 
Fahrvr^imeet  ^^  *  {EvoM  V.  Kymer.)  JR.  V.  Smith  was  not  the  ease  of  a  raloaUe 
^OtiaLmga  seouritj,  but  of  a  reoeipt ;  and  by  section  5  of  7  &  8  Geo.  4, 
*"^^  c.  29,  a  very  extensive  interpretation  is  put  upon  the  words  ••Talo- 
****^^'  aUe  security'^  wherever  used  in  that  act;  and  amongst  the 
documents  declared  to  be  included  in  that  term  are,  **  any  bill, 
note,  warrant,  order,  or  other  security  for  money,  or  for  the  pay- 
ment of  money."  In  Bep.  v.  Greenhalgh  (1  DearsL  C.  C.  267 ; 
6  Cox  Crim.  Cas.  257)  an  order  by  the  prmdent  of  a  burial 
society  upon  the  treasurer  for  payment  of  money  to  bearer,  was 
held  a  '*  valuable  security"  witlun  section  53,  as  explained  by 
section  5  of  the  statute.  This  case  is  an  answer  to  the  argument 
that  the  security  obtained  must  be  valuable  to  the  prosecutor  \  for 
the  order  was  of  no  value  to  the  person  from  whom  it  was  obtained. 
In  R.  V.  Bmdt(m  (1  Den.  C.  C.  508;  3  Cox  Crim.  Cas.  576), 
it  was  held  that  a  railway  ticket,  entitling  a  passenger  to  travel 
firom  one  place  to  another,  was  a  chattel  of  value ;  but,  of  course, 
it  was  of  value  only  to  the  person  obtaining  it,  and  not  to  the 
person  from  whom  it  was  obtained.  It  is  quite  enough,  therefore, 
if  the  acceptance  was  valuable  to  the  prisoner ;  and  there  can  be 
no  doubt  that  it  was.  It  was  complete  as  an  acceptance  when  the 
jNTOsecutor  had  written  his  name  upon  it,  because  that  was  done  in 
the  prisoner's  presence ;  and  in  Byles  on  Bills  (p.  143,  5tb  edit), 
the  law  as  to  what  constitutes  a  complete  acceptance  is  thus 
expressed : — ^  The  liability  of  the  acceptor,  though  irrevocable 
when  complete,  does  not  attach  by  merely  writii^  his  name,  but 
upon  the  subsequent  delivery  of  the  bill,  or  mpmk  tmmmnaueathu  to 
mnme  permm  imierested  a  Me  biB  that  it  has  been  so  aceepUdJ*  Here 
there  was  notice ;  and  the  best  evidence  of  its  value  is,  that  by 
indorsing  it  away  the  prisoner  was  able  to  obtain  the  money. 

ISideamxj  in  reply. — In  JL  v.  Greeuhalghy  the  order  was  payable 
to  bearer,  and  that  therefore  was  a  vmluable  security  in  the  hands 
of  other  persons  than  the  prisoner.  It  was  not  like  the  present 
case,  where  the  instrument  was  utteriy  Tmloeleas  to  any  one  but 
the  prisoner  at  the  time  when  it  was  obtained.  It  is  true  that  it 
might  become  valuable  to  others  after  it  had  been  indorsed :  but 
that  is  not  caoagh.    It  must  be  a  valuable  secority  when  obtained. 

Canr.  adv.  vmlL 

JUDGMENT. 

Lord  CjLMPEEiXy  C.J^  now  delivered  the  judgment  of  the 
court. — We  are  of  ofHuion  that  the  ofience  charged  and  proved  in 
this  case  does  not  come  within  the  7  &  8  Geo.  4«  c.  29,  s.  53. 
**  The  chatteL  money,  or  valuable  secaritr."^  the  obtaining  of  which 
by  a  fake  pretence  may  be  made  the  subject  of  an  indictment 
within  this  statute,  must,  we  conceive,  have  been  the  property  of 
one  other  tluui  the  prisons.     Here  there  »  gremt  £fficulty 
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in  saying  that  as  against  the  prisoner  the  prosecutor  had  any  pro-        K^- 
perty  in  the  document  as  a  security,  or  even  in  the  paper  on  which      Dj^yo^R. 

the  acceptance  was  written.     In  no  one  else  could  the  property  be        

laid.     We  should  not  have  given  weight  to  the  argument,  that        ^^^7- 
even  in  the  prisoner's  hands  it  was  not  a  valuable  security  by  FaUepret 
reason  of  the  fraud  which  would  prevent  him  from  enforcing  it ;  —Obtaining  a 
bat  we  apprehend  that  to  support  the  indictment  the  document      valuable 
must  have  been  a  valuable  security  while  in  the  hands  of  the  pro-      '««**^^ 
secutor.     While  it  was  in  the  hands  of  the  prosecutor  it  was  of  no 
value  to  him  nor  to  any  one  else,  unless  to  the  prisoner.     In 
obtaining  it  the  prisoner  was  guilty  of  a  gross  fraud,  but  we  think 
not  of  a  fraud  contemplated  by  this  act  of  Parliament.       ' 

Judgment  reversed^ 
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COURT  OF  CRIMINAL  APPEAL. 

January  24,  1857. 

(Before  Pollock,  C.B.,  Cresswell  and  Wightmak,  JJ., 

and  Mabtin  and  Watson,  BB.) 

Reg.  r.  Joseph  Wilson,  (o) 


Larceny  —  Eridenee  —  Recent  possession  —  ^eeessiiy    e^  Ssprammg 
prisoners  statement^   when  he  mentions  the  persons  Jrom  wkttm  kt 
.   received  the  stolen  goods. 

As  a  matter  cf  law  it  is  not  incumbent  mpon  the  prosecutiomf  om  a  iriai 

for  larceny y  to  call  as  witnesses  the  persons  whom  the  primmer  ims 

named  as  able  to  account  for  his  possession  of  the  stoitm 

though  the  persons  so  named  are  hnown  and  might  be  called^ 

THIS  case  was  stated  by  the  deputy  chairman  of  the  West 
Riding  Quarter  Sessions. 
Joseph  Wibon  was  tried  before  me  at  the  West  Ridhi^  Int«*- 
mediate  Sessions  held  at  Sheffield,  on  the  2nd  December,  1856,  oa 
an  in<.Iictraent  charging  him  with  stealing,  and  also  with  receivii^ 
articles  of  dress  knowing  them  to  have  been  stolen.  The  prose- 
cutor, Thomas  Wilson,  proved  that  his  house  was  broken  open  on 
Sunday,  the  2nd  of  November,  and  the  articles  in  question,  two 
waistcoats  and  two  pairs  of  trousers,  taken  from  it.  A  witness 
named  William  Scarmell,  proved  that  he  bought  them  trom  the 
prisoner  tor  12;^  in  a  public-house  in  Sheffield,  on  Tuesday  n^ht 
the  4th  of  November;  about  thirty  persons  were  in  the  room  at 
the  time,  and  the  prisoner  sold  the  articles  openly  without  mny 
attempt  at  concelloient.  SoarmelFs  wife  proved  that  she  pawned 
them  on  the  oth,  when  they  were  stopped  by  the  pawnbrt^er  as 
stolen  jTOods,  and  ihrouirh  the  information  of  the  ScarmeUs  the 
prisoner  was  taken  into  custody.  To  the  constable  who  char^red 
him  with  the  felony,  the  prisoner  said,  **  Cocking  and  Derby 
brought  them  to  my  house,  and  the  woman  who  keep^  my  home 
(Mrs.  liYilson)  will  say  so :  and  I,  being  on  the  spree,  sold  them 
and  spent  the  money .^  In  consequence  o(  this  statement  Cocking 
and  l>erby  were  apprehended.     And  Cocking  was  committed  tx 
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trial  and  convicted  of  stealing  articles  taken  at  the  same  time  Rro. 

from   the   prosecutor's   house.      Derby   was    taken    before    the  "• 

ina^strates,    but    discharged    by   them    for    want    of   evidence  !^f^' 

against  him.     The  constable  went  to  Mrs.  Wilson's  house  and  1857. 

made  inquiries  as  to  the  prisoner's  statement     No  evidence  of  _ 

what  transpired  on  such  inquiries  was  received.     No  question  was  ;v^^^  of 

raised  in  the  case  as  to  the  identity  of  the  stolen  articles.     This  dupnwing 

was  the  case  for  the  prosecution.     Counsel  for  the  prisoner  sub-  ^T^T**^? 

•        lit  1*  -I  ij       ttadnntnt. 

mitted  that  there  was  no  case  to  go  to  the  jury,  and  contended 
that  as  the  prisoner  had  stated  how  he  came  into  possession  of  the 
stolen  property,  and  had  mentioned  the  names  of  the  persons  from 
whom  he  had  received  it,  those  persons  being  real  persons  and 
known  to  the  constables,  it  was  incumbent  on  the  prosecution  to 
negative  his  statement,  if  false,  by  calling  Cocking  or  Derby,  or 
Mrs.  Wilson,  and  that  it  was  not  in  accordance  with  the  rules  of 
evidence,  which  excludes  hearsay,  for  the  constable  to  come  and 
swear  what  those  persons  told  him,  or  the  result  of  inquiries  made 
to  them.  The  cases  of  the  B.  v.  Cratohurst  ( I  Car.  &  Kir.  370), 
and  R.  v.  Smith  (2  Ibid.  207);  and  2  East,  R  C.  665,  were 
referred  ta  I  overruled  the  objection,  and  told  the  jury  that  the 
constable  having  made  inquiries  which  had  satisfied  him,  it  was 
not  necessary  for  the  prosecution  to  call  Cocking  or  Derby,  or 
Mrs.  Wilson,  at  the  trial.  It  might  have  been  more  satisfactory  if 
they  had  been  called,  but  it  was  in  the  prisoner's  power,  if  he  re- 
quired their  testimony,  to  have  called  them ;  and  it  was  for  the  jury 
to  say  if  they  thought  the  evidence  as  it  stood  sufficient.  The  prisoner 
was  convicted  of  stealing,  and  sentenced  to  three  calendar  months' 
imprisonment ;  but  the  execution  of  this  sentence  was  respited,  and 
the  prisoner  liberated  on  bail  to  await  the  decision  of  the  Court  of 
Criminal  Appeal  on  the  following  question  : — Whether  under  the 
circumstances  of  the  case,  which  rested  solely  on  a  recent  posses- 
sion of  the  stolen  goods,  it  lay  on  the  prosecution  to  call  the 
persons  to  whom  the  prisoner  referred  to  account  for  his  posses- 
sion, or  some  of  them,  as  witnesses  at  the  trial ;  and  whether  the 
prosecution  not  having  called  those  witnesses,  the  conviction  ought 
not  to  be  quashed? 

No  counsel  appeared  for  the  prisoner. 

A.  J.  Johnston  appeared  for  the  prosecution,  but  was  not  heard. 

Pollo<:k,  C.  B. — We  need  not  hear  you.  The  conviction  must 
be  affirmed ;  for  there  certainly  was  some  evidence  for  the  jury 
upon  which  they  might  convict  the  prisoner ;  at  the  same  time  I 
most  say  I  should  have  been  sorry  to  have  had  a  prisoner  con- 
yicted  before  me  upon  such  evidence. 

WiOHTMAN,  J.,  concurred. 

Cbe88W£LL,  J. — I  agree  that  the  conviction  must  be  affirmed 
without  expressing  any  opinion  as  to  its  propriety.  It  is  possible 
that  if  I  had  been  present  at  the  trial  and  heard  the  case  through- 
ont,  I  might  have  thought  it  a  very  proper  conviction. 

Martin  and  Watson,  BB.,  concurred. 

Conviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

May  11,  1857. 

(Before  all  the  Judges,  except  Wightman  and  Williams,  JJ-> 

and  Martin,  B.) 

Reg.  v.  Bryan,  (a) 

7^8  Geo,  4,  c,  29,  s.  53 — False  pretences — Pledging  goods — 

Misrepresentation  of  quality — Puffing, 

A  simple  misrepresentation  of  the  quality  of  goods  is  not  a  false  pretence 
within  the  statute  7  S^S  Geo,  4,  c.  29,  *.  53,  provided  the  goods  are  in 
specie  that  which  they  are  represented  to  be. 

In  order  to  obtuiri  an  advance  of  money  on  a  large  quantity  of  plated 
spoons,  the  defendant  represented  to  a  pawnbroker  that  they  were  of  the 
best  quality^  that  they  were  equal  to  Elkington's  A,  {meaning  spoons 
and  forks  made  by  Elkington,  and  stomped  by  him  with  the  letter  A\ 
that  the  foundation  was  of  the  best  material,  and  that  they  had  as 
much  silver  upon  them  as  Elkington^s  A,     The  jury  found  thai  these 

•  representations  were  wilfully  false,  and  that  by  means  of  them  an 
advance  of  money  was  made :  Held,  dissentientibus  WiUes  and  Bram' 
well,  that  the  conviction  was  wrong,  and  that  the  representcUion  being 
a  mere  exaggeration  or  puffing  of  the  quality  of  the  goods  in  the  course 
of  a  bargain,  it  was  not  a  false  pretence  within  the  statute, 

n|^HE  following  case  was  reserved  by  the  recorder  of  London  at 
JL      the  Centrd  Criminal  Court : — 

It  was  partly  argued  before  five  of  the  learned  judges  on  a 
former  day,  but  on  account  of  the  importance  of  the  question 
raised  in  this  as  well  as  in  Req.  v.  Sherwood  {antCy  p.  270),  they 
were  both  ordered  to  be  reargued  before  all  the  judges. 

CASE. 

At  the  session  of  gaol  delivery  holden  for  the  jurisdiction  of  the 
Central  Criminal  Court  on  the  2nd  day  of  February,  1857,  John 
Bryan  was  tried  before  mo  for  obtaining  money  by  false  pretences^ 
There  were  several  false  pretences  charged  in  the  different  counts 
of  the  indictment,  to  which,  as  he  was  not  found  guilty  of  them  by 

(a)  Reported  by  B.  C.  Robinson,  Esq.,  BarrisUr-at-Law. 
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the  jury,  it  is  not  necessary  to  refer.     But  the  following  pretences       ^*®* 
were  among  others  charged : —  Bryan. 

That  certain  spoons  produced  by  the  prisoner  were  of  the  best        

quality,  that  they  were  equal  to  Elkington's  A  (meaning  spoons  _}f^' 
and  forks  made  by  Messrs.  Elkington,  and  stamped  by  them  with  paU  preunce$ 
the  letter  A)  that  the  foundation  was  of  the  best  material,  and  —Fudging 
that  they  had  as  much  silver  upon  them  as  Elkington's  A.  The  9oodB--Mu' 
prosecutors  were  pawnbrokers,  and  the  false  pretences  were  made  ^^  f^u^ 
use  of  by  the  prisoner  for  the  purpose  of  procuring  advances  of 
money  on  the  spoons  in  question  offered  by  the  prisoner  by  way  of 
pledge,  and  he  thereby  obtained  the  moneys  mentioned  in  the  in- 
dictment by  way  of  such  advances.  The  goods  were  of  inferior 
quality  to  that  represented  by  the  prisoner,  and  the  prosecutors 
said  that  had  they  known  the  real  quality,  they  would  not  have 
advanced  money  upon  the  goods  at  any  price.  They  moreover 
admitted  that  it  was  the  declaration  of  the  prisoner  as  to  the 
quality  of  the  goods  and  nothing  else  which  induced  them  to  make 
the  s^d  advances.  The  money  advanced  exceeded  the  value  of 
the  spoons.  The  jury  found  the  prisoner  guilty  of  fraudulently 
representing  that  the  goods  had  as  much  silver  on  them  as  Elking-^ 
ton's  A,  and  that  the  foundations  were  of  the  best  material, 
knowing  that  to  be  untrue,  and  that  in  consequence  of  that  he 
obtained  the  moneys  mentioned  in  the  indictment.  The  prisoner's 
counsel  claimed  to  have  the  verdict  entered  as  a  verdict  of  *^  not 
guilty,"  which  was  resisted  by  the  counsel  for  the  prosecution,  and 
entertaining  doubts  upon  the  question,  I  directed  a  verdict  of  guilty 
to  be  entered,  in  order  that  the  judgment  of  the  Court  of  Criminal 
Appeal  might  be  taken  in  the  matter,  and  the  foregoing  is  the  case 
on  which  that  judgment  is  requested  Russell  Gceney. 

B.  (7.  Robinson,  for  the  prisoner,  submitted  that  these  were  not 
false  pretences  within  the  statute.  That  the  rule  to  be  deduced 
fr#m  all  the  cases  was  this,  that  where  the  thing  obtained  was  in 
specie  that  which  it  was  represented  to  be,  the  statute  applied  ;  but 
where  the  falsehood  was  merely  as  to  the  quality  of  the  thing, 
where  it  became  a  mere  question  of  better  or  worse,  such  pretence 
was  not  indictable.  Here  the  goods  were  in  specie  what  they 
were  represented  to  be ;  they  were  plated  goods,  but  they  were 
inferior  m  quality  to  the  representation.  If  it  were  otherwise,  and 
that  the  puf&ng  or  vaunting  an  article  that  was  offered  for  sale  was 
a  criminal  offence,  every  trader  in  the  commercial  world  would  be 
committing  a  crime  twenty  times  in  the  course  of  each  day.  In 
IL  V.  Roebuck  (7  Cox  Crim.  Cas.  126),  most  of  the  learned  judges 
in  delivering  their  judgment  stated  that  but  for  the  case  of  R.  v. 
Abbott  (I  Den.  C.  C.  173),  they  should  have  hesitated  in  holding 
the  conviction  to  be  proper,  but  that  they  felt  bound  by  that 
authority.  If  then  it  could  be  shown  that  the  present  case,  if  the 
conviction  were  to  be  sustained,  would  go  further  than  those  above 
mentioned,  the  court  would  not  confirm  it.  Every  decision  might 
be  reconciled  with  the  principle  contended  for.     In  R.  v.  Roebuck, 
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the  chain  pawned  for  silver  was  not  silver  at  alL  So  with  regard 
to  the  thimble  in  R.  v.  Ball:  (C.  &  M.  249.)  In  R.  v.  DmdaM 
(6  Cox  Crim.  Cas.  380),  the  article  sold  was  stated  to  be  Everet's 
blacking ;  it  was  bought  on  the  faith  of  its  being  so^  and  it  turned  oot 
to  be  a  spurious  compound.  There  it  was  not  a  mere  representa- 
tion of  quality y  but  of  a  specific  thing  known  as  Everett's  blacking. 

Lord  Campbell. — Was  not  R.  v.  AbboU  decided  on  a  pretence 
with  regard  to  the  quality  of  a  cheese  ? 

Robinson. — No.  If  the  representation  alleged  in  the  indictment 
had  been  that  the  cheese  was  of  the  same  quality  as  the  taster, 
that  would  have  rendered  the  case  analogous  to  this.  Bat  it  was 
not  sa  The  representation  there  was  that  the  taster  formed  part 
and  parcel  of  the  cheese  to  be  sold,  and  it  was  in  truth  of  a  totally 
different  character,  inserted  into  the  bulk  for  the  purposes  of  fraud. 
That  was  a  statement  of  a  specific  fact  quite  independent  of  the  quality. 
The  cheese  might  have  been  of  even  better  quality  than  the  taster^ 
and  yet  the  falsehood  of  the  pretence  would  equally  exist.  If  the 
misrepresentation  here  had  been  that  the  spoons  were  of  Elking- 
ton's  manufacture,  and  had  formed  part  of  Elkington's  stock,  then 
the  case  would  be  identical  with  R.  v.  Abbott ;  but  there  is  a  wide 
distinction  between  the  statements  that  they  are  Elkington's  and 
that  they  are  as  good  as  Elkington's. 

Coleridge,  J. — If  the  seller  is  to  be  indictable  for  overpraising 
his  goods,  then  the  buyer  would  be  indictable  also  for  unfairly 
depreciating  them,  and  thus  obtaining  them  below  their  value. 

liord  Campbell. — That  would  certainly  seem  to  be  sa  Even 
the  act  of  depreciating  would  be  indictable,  because  it  would  be  an 
attempt  to  obtain  them  by  a  false  pretence  as  to  their  quality. 

Robinton. — In  the  admmistration  of  the  criminal  law>  it  is  of  the 
highest  importance  to  define  as  accurately  as  may  be  what  crime 
is,  and  not  to  leave  too  much  to  the  interpretation  of  juries. 
Otherwise,  in  such  a  case  as  this,  every  man  who  was  dissatisfied 
with  a  bargain  he  had  made  would  have  it  in  his  power  to  indict  a 
tradesman  who  sold  him  goods,  on  the  plea  that  every  representa- 
tion made  in  the  course  of  the  bargain  was  not  true  to  the  letter. 
A  cutler  who  warranted  a  knife  to  be  as  good  as  Rodger's ;  a  tailor 
who  stated  a  coat  to  be  of  the  best  Saxony  wool ;  a  brewer  who 
represented  his  beer  to  be  treble  X,  would  be  constantly  amenable 
to  the  criminal  law,  and  a  jury  would  have  to  decide  upon  their 
fate.  A  line  must  be  drawn  somewhere,  and  to  hold  that  a  pre- 
tence to  be  within  the  statute  must  be  with  reference  to  some 
clear  specific  fact,  the  truth  or  falsehood  of  which  may  be  demon- 
strably shown,  the  assertion  and  the  fact  bein^  each  the  contra- 
dictory of  the  other,  is  consistent  both  with  convenience  and 
authority,  whilst  it  would  be  highly  dangerous  to  hold  that  state- 
ments which  might  be  mere  matters  of  opinion  or  speculation  were 
the  subject-matters  of  a  criminal  charge. 

Lord  Campbell. — You  say  it  is  lawful  to  lie  in  respect  of 
quality. 

Robhuon. — However  immoral,  that  it  is  not  a  crime.     At  the 
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outset  it  must  be  admitted  that  this  was  a  wilful  lie.     The  case        Rro. 
states  ity  and  the  jury  have  so  found  it.     It  must  also  be  admitted          ^' 
that  in  consequence  of  the  lie  the  money  was  obtained.     It  is  only      ^.^Hf  * 
on  snch  admissions  that  the  point  can  ever  arise.     The  question  is,        issr. 
is  snch  a  lie  as  this  a  false  pretence  within  the  statute  ?  

Lord  Campbell.— But  it  is  part  of  the  allegation  that  there  is  ^"^pu^Su^ 
as  much  silver  in  the  spoons  as  in  Elkington's  A.     Is  not  that  the  goods^Mu- 
assertion  of  a  fact  ?  rtpmauatum 

JtobintofL — It  is  no  more  in  reality  than  a  representation  of  the     ^  ?*<"%• 

auality.  It  is  the  amount  of  silver  in  these  goods  that  gives  them 
leir  value,  and  saying  of  them  that  they  have  more  or  less  silver 
is  equivalent  to  saying  that  they  are  of  better  or  worse  quality. 

Follocb:,  C.  B. —  Suppose  a  seller  of  cheese  to  state  that  it 
came  from  a  particular  dairy  in  Cheshire,  when  in  fact  it  came  from 
America. 

BMnson. — That  might  probably  be  a  false  pretence,  because  the 
boyer  would  not  get  the  precise  thing  he  bargained  for.  He  might 
want  a  Cheshire  cheese  and  not  an  American  one,  quite  irrespective 
of  the  quality. 

Bbamwell,  B. — I  see  nothing  in  the  statute  that  recognizes  a 
distinction  between  species  and  quality. 

Robinson. — The  statute  must  be  taken  in  connection  with  the 
many  cases  that  have  been  decided  upon  it,  and  which  have  given 
it  a  particular  interpretation. 

Bramwell,  B. — If  I  buy  a  spurious  autograph  of  the  Duke  of 
Wellington,  or  a  spurious  picture  attributed  to  Raphael,  I  get  a 
thing  of  the  same  species  as  that  bargainad  for. 

Robinson. — If  the  autograph  or  the  picture  was  represented  to  be 
genuine  when  it  was  known  to  be  spurious,  that  would  probably 
be  a  false  pretence ;  but  if  it  was  said  that  the  writing  or  the 

Eainting  was  in  the  duke's  or  the  painter's  best  style,  and  it  was 
nown  to  be  otherwise,  it  would  not  be  so.  There  are  cases  which 
tend  to  show  that  the  doctrine  of  caveat  emptor  might  be  applicable 
here,  or  that  false  representations  as  to  specific  facts  in  the  course 
of  a  bargain  and  sale,  are  not  within  the  statute,  but  still  much 
doubt  has  of  late  been  thrown  upon  them,  and  it  is  not  thought 
necessary  to  rely  upon  them  here. 

Francis  (with  him  Metcalfe)  for  the  prosecution. — The  false 
pretences  relied  upon  are  as  to  the  quantity  of  silver  in  the  spoons 
oeing  equal  to  Elkington's  A,  and  the  foundations  being  of  the 
best  material.  These  are  facts  easily  ascertainable,  and  which,  in 
truth,  the  jury  have  expressed  their  judgment  upon.  They  are 
not  mere  statements  that  the  spoons  are  as  good  or  as  valuable  as 
Elkington's.  It  is  something  more  than  a  mere  representation 
with  regard  to  quality  ;  for  it  must  be  taken,  after  the  finding  of 
the  jury,  that  the  amount  of  silver  on  Elkington's  A  spoons  was  a 
well  known  fixed  quantity.  In  the  case  of  R.  v.  S/ierwoody  just 
decided,  it  was  held,  that  a  misrepresentation  with  regard  to 
quantity  was  a  good  false  pretence  within  the  statute,  and  there  is 
bore  just  as  strong  a  representation  as  to  quantity  as  there  was 
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Rw»»  there.     The  spoons,  no  doubt,  had  a  small  quantity  of  miver  i^n 

Bbtan  them,  but  it  was  so  trifling  that  the  money  advanced  exceeded 

'  their  full  value,  and  it  is  found  that  bad  the  prosecutors  known 

1857.  the  real  value  they  would  not  have  advanced  any  money  upon  them 

*•  7  7Zr»^^.  whatever.     But  there  is  no  case  laying  down  the  principle  con- 

—Pledging  tended  tor  on  the  other  side,  that  a  misrepresentation  with  re^^ard 

goods— MiS'  to  quality  is  not  within  the  statute ;  on  the  contrary,  in  R.  r.  Kat- 

^^o/^hT  ^^^  ^^  ^'  ^'  '^^^'  ^"®  ^^  ^**®  pretences  was,  that  a  horse  wm  quiet 
to  ride  and  drive,  which  was  false  within  the  seller's  knowledge, 
and  the  court  sustained  the  conviction.  The  words  of  the  statuta 
are  clear  and  precise,  that  goods  obtained  by  any  false  pretence 
constitutes  the  crime;  and  the  jury  have  here  found  everytiiii^ 
that  the  act  renders  material.  It  was  probably  intended  to  prevent 
precisely  such  frauds  as  these ;  and  the  argument  that  this  is  a 
mere  vaunting  or  puffing  oif  of  goods  that  a  tradesman  is  anxious 
to  sell  is  answered  by  this,  that  the  junr  have  found  that  the 
representations  were  made  fraudulently  and  with  intent  to  cheat  the 
prosecutor.  Where  there  is  such  an  intent,  and  it  is  acted  npon 
successfully^  there  can  be  no  inconvenience  in  holding  it  to  be 
punishable  as  a  crime;  and  a  jury  of  tradesmen  would  not  be  likely 
to  convict  a  man  who  had  merely  exaggerated  the  value  of  his 
property  for  the  purpose  of  getting  a  better  price  for  it.  That  is 
often  done  innocently,  or  at  least  without  any  fraudulent  intent ;  but 
here  such  limits  are  far  overstepped.  It.  v.  Roebuck  virtually 
decides  this  case,  for  the  pretences  are  substantially  the  same.  It  is 
true  that  there  the  chain  which  was  represented  to  be  silver  was 
not  silver  at  all ;  but  here  the  representation  is  equally  false^  for 
although  the  spoons  were  coated  with  silver,  it  was  in  so  small  a 
quantity  as  to  render  them  almost  valueless.  So  in  iR.  v.  Abdaitj 
whatever  might  be  the  pretence  alleged  in  the  indictment,  in 
substance  the  fraud  consisted  in  selling  a  very  inferior  article  for 
one  of  superior  quality. 

Robinson,  in  reply.  —  Whatever  the  representations  may  be, 
they  have  reference  to  quality  and  not  to  species;  and  this, 
at  all  events,  distinguishes  the  case  from  R,  v.  RoAucky  and  all  the 
other  cases  that  have  been  decided  upon  this  {)oint.  As  to 
R.  V.  Kenrick  the  decision  did  not  turn  upon  the  pretence  mentioned, 
namely,  that  the  horses  were  quiet  to  nde  and  drive.  There  were 
other  pretences  in  that  case  that  would  be  clearly  within  the  rule 
that  the  pretences  had  been  made  with  respect  to  specific  facts, 
and  it  was  upon  these  that  the  court  acted.  In  R,  v.  Sherwood 
there  was  a  pretence  that  there  were  eighteen  tons  of  coal  to  be 
delivered,  when  in  truth  there  were  only  fourteen.  There  was 
therefore  an  assertion  that  there  were  four  tons  of  coal  in  the 
waggon  which  did  not  exist  at  all.  Here  the  number  of  spoons 
delivered  was  correctly  represented,  but  each  individual  spoon  was 
of  an  inferior  description.  In  fact,  the  case  states  that  it  was  the 
declaration  of  the  prisoner  with  regard  to  the  quality  of  the  goods^ 
and  nothing  else,  which  induced  the  prosecutors  to  part  with  their 
money. 
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On  the  conclusion  of  the  argument,  the  learned  judges  retired  to       ^■**" 
consider  the  case,  and  on  their  return  they  delivered  the  following      bktaw. 
judgments  seriatim*  

Lord  Campbell,  C.J. — I  am  of  opinion  that  this  conviction  ^^^^- 
cannot  be  supported,  as  it  seems  to  me  to  proceed  upon  a  mere  Faiiepretencu 
representation^  during  the  bargaining  for  the  purchase  of  a  commo-  —-Pledging 
dity,  of  the  quality  of  that  commodity.  In  the  last  case  which  we  goodi—MU- 
disposed  of  (A  v.  Sherwood),  after  the  purchase  had  been  com-  ^^^f^^lalitg, 
pleted  there  was  a  distinct  averment  which  was  known  to  be  false, 
respecting  the  quantity  of  the  goods  delivered,  and  in  respect  of 
that  misrepresentation  a  larger  sum  of  money  was  received  than 
ought  to  nave  been  received,  the  amount  of  which  could  be 
easily  calculated ;  and  therefore  I  thought,  and  I  think  now,  that  ' 
that  was  clearly  a  case  within  the  act  of  Parliament  But  here,  if 
you  look  at  what  is  stated  upon  the  face  of  the  case,  it  resolves 
iteelf  into  a  mere  misrepresentation  of  the  quality  of  the  article 
that  was  sold,  bearing  in  mind  that  the  article  was  of  the  species 
that  it  was  represented  to  be  to  the  purchaser,  namely,  plated 
spoons,  and  that  the  purchaser  received  them.  Now,  it  seems  to 
me,  it  never  could  have  been  the  intention  of  the  Legislature  to 
make  it  an  indictable  offence  for  the  seller  to  exaggerate  the 
quality  of  that  which  he  was  selling,  any  more  than  it  would  be  nn 
indictable  offence  for  the  purchaser,  during  the  bargain,  to  depreciate 
the  quality  of  the  goods  and  to  say  that  they  were  not  equal  to 
that  which  they  really  were.  It  seems  to  me  that  this  is  an 
extension  of  the  criminal  law  which  is  most  alarming,  for  not  only 
would  sellers  be  liable  to  be  indicted  for  an  extravagant  represen- 
tation of  the  value  of  goods,  but  purchasers  would  be  liable  to  be 
indicted  if  they  improperly  depreciated  the  quality  of  the  goods^ 
and  induced  the  sellers  by  that  depreciation  to  sell  the  goods  at  an 
under  price,  and  below  the  real  value  of  the  goods,  which  would 
have  been  paid  for  them  had  it  not  been  for  that  representation. 
Now,  as  yet,  I  find  no  case  in  which  it  has  been  held  that  this 
misrepresentation,  at  the  time  of  sale,  of  the  quality  of  the  goods, 
has  been  held  to  be  an  indictable  offence.  In  Re^.  v.  Roebuck  the 
article  delivered  was  not  of  the  species  bargained  for,  for  there  it 
was  for  a  silver  chain,  and  the  chain  that  was  sold  was  not  of  silver 
but  was  of  some  base  metal  and  was  of  no  value.  But  here,  the 
spoons  were  spoons  of  the  species  that  was  bargained  for,  altiiough 
the  quality  was  inferior.  It  seems  to  me,  therefore,  that  this  is 
not  a  case  within  the  act  of  Parliament,  and  that  the  conviction 
cannot  be  supported. 

Ck>CKBURN,  C.  J. — I  am  of  the  same  opinion,  and  for  the  same 
reasons  as  those  which  have  been  just  pronounced  by  my  lord.  It 
seems  to  me  to  make  all  the  difference  whether  the  man  who  is  selling, 
as  in  this. instance  it  appears  he  did,  represents  the  articles  to  be 
merely  better  in  point  of  quality  than  they  really  were.  In  the  case 
of  Reff.  V.  Roebucky  they  were  warranted  to  be  entirely  different  from 
what  they  really  were,  where  he  represented  them  as  things  that 
were  silver,  when,  in  point  of  fact,  they  were  of  base  metal.     If 
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Bbo.        the  person  had  represented  these  as  being  of  Elkington's  manu- 
g  ^'  facture,  when,  in  point  of  fact,  they  were  not,  and  he  knew  it, 

'      that  would  be  an  entirely  different  thing ;  but  here  what  is  it  but 

1857.        a  vaunting  and  exaggerating  the  value  of  the  article  in  which  he  is 

FaUe    It        dealing  and  representing  it  to  be  in  quality  equal  to  a  particular 

—Pledging     manufacture.     I  think  that  makes  all  the  difference  between  this 

goodi—Mis-   case  and  the  cases  referred  to,  and  I  concur  with  my  lord  in  his 

re^sentatwn  opinion  that  the  conviction  cannot  be  supported. 

Pollock,  C.  B. — There  mav  be  considerable  difficulty  in  laying 
down  any  general  rule  which  shall  be  applicable  to  each  particular 
case,  and  although  I  think  that  the  statute  was  not  meant  to  apply 
to  the  ordinary  commercial  dealings  between  buyer  and  seller,  yet 
I  am  not  prepared  to  lay  down  this  doctrine  in  an  abstract  form, 
because  I  am  clearly  of  opinion  that  there  might  be  many  cases  of 
buying  and  selling  to  which  the  statute  would  apply.     I  think  if  a 
tradesman  or  a  merchant  were  to  concoct  an  article  of  merchandize 
expressly  for  the  purpose  of  deceit,  and  were  to  sell  it  as  and  for 
something  very  different  even  in  quality  from  what  it  was,  there  I 
think  the  statute  would  apply.      So  if  a  mart  were  opened,  or  a 
shop  in  a  public  street,  with  a  view  of  defrauding  the  public,  and 
puffing  off*  articles  calculated  to  catch  the  eye  which  really  pos- 
sessed no  value,  there  I  think  the  statute  would  apply ;  but  I  think 
it  does  not  apply  to  the  ordinary  commercial  dealings  between  man 
and  man,  and  certainly,  as  has  been  observed  by  the  Lord  Chief 
Justice,  if  it  applies  to  the  seller,  it  equally  applies  to  the  pur- 
chaser.   It  is  not  very  likely  that  many  cases  of  that  sort  would 
arise.    It  would  be  very  inconvenient  to  lay  down  a  principle  tliat 
would  prevent  a  man  from  endeavouring  to  get  the  article  cheap 
which  he  was  bargaining  for,  and  that  if  he  was  endeavouring  to 
get  it  under  the  value  he  might  be  indicted  for  so  doing.     And 
there  is  this  to  be  observed,  that  if  the  successfully  obtaining  your 
object,  either  in  getting  goods  or  money,  is  an  indictable  offence, 
any  attempt  or  step  towards  it  is  an  indictable  offence  as  a  mis- 
demeanor, because  any  attempt  or  any  progress  made  towards  the 
completion  of  the  offence  would  be  the  subject  of  an  indiotment, 
and  then  it  would  follow  from  that,  that  a  man  could  not  go  into  a 
broker's  shop  and  cheapen  an  article  but  he  would  subject  himself 
to  an  indictment  for  misdemeanor  in  endeavouring  to  get  the  article 
under  false  pretences.     For  these  reasons  I  think  it  may  be  fairly 
laid  down,  that  any  exaggeration  or  depreciation  in  the  ordinary 
course  of  dealings  between  buyer  and  seller  during  the  progress  of 
a  bargain  is  not  the  subject  of  a  criminal  prosecution.    I  think  this 
case  falls  within  that  proposition,  and  therefore  this  conviction 
cannot  be  supported. 

Coleridge,  J. — I  am  of  the  same  opinion,  and  as  far  as 
disposing  of  this  particular  case  is  concerned,  I  should  like  to  do 
it  very  much  upon  the  grounds  stated  by  Lord  Campbell  and  the 
Lord  Chief  Justice.  I  am  extremely  glad  to  have  the  oppor- 
tunity of  saying  I  also  agree  with  the  proposition  that  my  Lord 
Chief  Baron  has  laid  down  in  the  latter  part  of  his  observations) 
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fts  it  seems  to  me  that  it  would  be  a  dangerous  thing  to  say  that       Rbo. 
there  could  be  no  fraudulent  misrepresentation  within  the  statute,  "• 

because  it  occurred  in   the  course  of  an  ordinary  transaction  of       ^^' 
buying  and  selling.     I  think  it  may  as  often  occur  in  the  course        1857. 
of  buying  and  selling  in  the  ordinary  way  as  in  any  other,  but  in         — 
order  to  determine  whether  a  fraudulent  misrepresentation  is  or  is    -«pS^^" 
not  within  the  statute,  I  think  you  must  look  to  the  extent  to  good*— Mis- 
which  it  goes,  and  the  subject-matter  to  which  it  is  applied.   It  seems  repretemtuwn 
to  me  to  be  a  safe  rule  to  lay  down,  that  where  it  refers  simply     ^  jw^« 
to  the  quality,  and  is  in  the  nature  of  an  exaggeration  on  the  one 
hand,  and  a  depreciation  on  the  other  (which  always  does  take 
place  even  in  tolerably  honest  transactions  between  parties),  it  is 
not  indictable^     If  you  were  to  make  those  represeutations  the 
subject  of  a  criminal  prosecution  under  the  statute,  or  at  common 
law,  you  would  be  not  only  multiplying  prosecutions  to  a  most 
inconvenient,  but  also  to  a  most  dangerous,  extent.     It  would  be 
making  people  answer  criminally  for  that  which  in  truth  was 
accompanied    by  no  criminal  intent  in  the  mind  of  the  party 
using  It. 

Cbesswell,  J. — I  agree  that  this  conviction  cannot  be  sus- 
tained, and  I  am  afraid  that  the  law  upon  this  subject  of  false 
pretences  is  in  a  state  which  is  well  calculated  to  embarrass  those 
who  have  to  administer  it.  This  case  is  distinguishable  from  Rea. 
T.  Abbott  and  Reg.  v.  Roebuck.  And  if  I  may  refer  to  what  I  said 
on  a  former  occasion,  I  felt  bound  then  by  authority,  I  acted  on  it, 
and  I  think  now  those  cases  ought  to  be  binding,  unless  the  time 
has  arrived  when  they  can  be  overruled  by  an  unanimous  decision 
of  the  judges.  In  this  instance  we  are  not  brought  to  that,  and  I 
think  this  conviction  cannot  be  supported. 

Erle,  J. — I  am  also  of  the  same  opinion,  that  this  conviction 
cannot  be  sustained,  not  on  the  ground  that  the  falsehood  took 
place  in  the  course  of  a  contract  of  sale  or  pawning,  but  on  the 
ground  that  the  falsehood  is  not  of  that  description  which  was 
intended  by  the  Legislature.  It  is  a  representation  of  what  is  more 
a  matter  of  opinion  than  a  definite  matter  of  fact.  Whether  these 
spoons,  in  their  manufacture  and  in  the  electrotype,  were  equal  to 
Elkington's  A  or  not,  cannot  be,  as  far  as  I  know,  decidedly  affirmed 
or  denied  in  the  same  way  as  a  past  fact  can  be  affirmed  or  denied : 
it  is  in  the  nature  of  a  matter  o(  opinion.  With  respect  to  that  I 
fully  concur  in  what  has  been  said,  that  the  statute  never  intended 
to  allow  a  party  who  is  dissatisfied  with  his  bargain  to  resort  to  a 
complaint  of  any  exaggerated  praise  of  the  article  which  was 
offered,  and  call  the  seller  before  a  jury  to  be  indicted  for  an 
offence.  And,  as  it  seems  to  me,  not  only  are  contracts  for  sale 
not  intended  to  be  excluded  by  the  statute,  but,  on  the  contrary, 
in  my  opinion,  the  statute  was  precisely  intended  to  make  false- 
hoods in  respect  of  contracts  of  sale  indictable.  The  statute 
recites,  that  there  had  been  a  failure  of  justice  by  reason  of  cheats 
not  amounting  to  larceny,  and  it  thereupon  makes  the  obtaining 
of  goods  by  false  pretences  an  indictable  misdemeanor.     Now, 
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Reg.        what  were  the  cheats  which  did  not  amount  to  larceny  in  reapect 
Brtan       ^^  ^^^  prosecution  of  which  there  had  been  a  failure  of  justice?    I 

'       think  that  those  cheats  were  the  cases  where  a  party  intending  to 

1S57.        defraud  another  of  his  goods,  obtained  from  him  a  transfer  of  the 
Fake     tenees  P^^P^^'^y  ^^  ^^^  goods,  he  intending  all  the  while  to  appropriate 
—Pledging    them  and  not  to  give  the  value  of  them ;    or  the  case  of  a  man 
goods— Mis-   putting  upou  another  an  article  which  he  knew  was  not  truly  the 
''^J^*^^'*^  article  stated,  and  so  getting  money  paid  for  the  specific  thing 
which  was  shown  to  him,  which  was  apparently  what  he  intended 
to  buy,  but  in  reality  a  totally  different  thing ;  the  property  was 
under  those  circumstances  held  to  have  passed,  the  matter  was 
held  to  have   amounted   to  a  cheat   and    not   to  be  indictable. 
On  the  other  hand,  where  a  party  intended  to  part  with  the  pos- 
session only,  but  a  fraudulent  person  obtained  the  article  anima 
furandiy  and  took  it  off,  though  the  possession  so  passed  to  him,  it 
was  held  to  be  no  transfer  in  law,  and  the  property  remained  in 
the  original  owner  notwithstanding.     As  in  the  ordinary  case  of  a 
man  coming  up  to  the  seller  of  a  horse  at  a  fair  and  saying, 
^'  allow  me  to  try  that  horse,"  and  he  rides  it  away  and  sells  it,  if 
the  jury  are  of  opinion  that  he  got  the  possession  animo  furandi, 
it  is  a  larceny  ;  but  if  he  were  to  profess  to  the  seller  of  the  hors^ 
"  I  like  the  horse,  and  I  will  pay  you  next  Monday,"  and  the 
seller  says  "  I  agree  to  that,"  although  the  jury  find  that  he  did 
that  animo  furandi,  unquestionably  that  was  not  indictable  as  a 
larceny.     Now,  looking  at  all  the  cases  that  have  been  decided, 
those  that  have  been  the  subject  of  the  greatest  comment  appear 
to  me  to  fall  within  the  principle  that  where  the  substance  of  the 
contract  is  falsely  represented,  and  by  reason  of  that  the  money 
is  obtained,  the  indictment  is  good;    as  in  the  case  of  Reg*  v. 
Roebuck^  where  the  thing  sold  was  not  the  thing  which  it  waa  sold 
for,  namely,  a  silver  chain,  the  silver,  though  in  the  form  of  an 
adjective,  was,  in  reality,  the  subtance  of  the  contract ;  the  silver- 
smith had  no  intention  of  buying  a  mere  chain,  but  be  intended 
to  buy  so  much  silver,  and  the  property  of  the  chain  passed,  and 
the  money  was  paid,  and  that  clearly  was  a  false  pretence  ;  so  in 
the  case  of  Reg.  v.  Abbott^  the  substance  of  the  contract  was  not 
the  thing,  a  cheese,  in  the  shape  of  a  cheese  of  any  quality,  but 
the  substance  of  the   purchase   was   a   cheese   of  the   identical 
character  of  the  taster,  which  was  fraudulently  and  falsely  asserted 
to  be  part  and  parcel  of  the  cheese  sold ;  so  in  the  case  of  Everett's 
blacking,  a  known  blacking  under  the  name  of  Everett's  blacking 
was   a   vendible   article  in   the   neighbourhood;    the   prosecutor 
purchased  it  for  the  purpose  of  retailing  it,  and  unless  it  had  been 
Everett's  blacking  he  would  have  had  no  demand  for  it,  it  was 
not  a  mere  blacking  he  wanted,  it  was  Everett's,  and  though  that 
word  is  used  adjectively,  it  was,  in  reality,  the  substance  of  thci 
bargain.     The   case  of  Reg,   v.    Kenrick   was  this: — In    Reg,  v. 
Pywell  (1   Star.  402),  it  was  held  not  indictable  to  praise  the 
quality  of  a  horse  knowing  him  not  to  be  worthy  of  the  character 
given  him.     I  was  counsel  for  Kenrick,  and  as  far  as  I  understand 
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that  case,  what  brought  it  within  the  statute  was  the  fact  that       Rbo. 
Kenrick  averred  that  these  horses  had  been  the  property  of  a  lady      «  ^' 

deceased,  were  now  the  property  of  her  sister,  and  had  never        " 

been  the  property  of  a  horse  dealer,  all  which  were  false  asser-        1857. 
tions  as  to  definite  existing  facts — very   different  from  a  mere  „    '    Z^^^ 
representation  that  the  horses  were  quiet  to  ride  and  drive.     It    ^—pudging 
may  be  difficult  to  draw  the  line  between  the  substance  of  the  goods— Mis- 
contract  and  the  praise  of  an  article  which  is  a  matter  of  opinion.  »'€P*^«««'«'«<>» 
But  the  present  case  appears  to  me  not  to  fall  within  the  statute,     ^^^  ^* 
Q^n  the  ground  that  the  defendant  does  not  affirm  a  definite 
triable  fiu^t  in  saying  they  are  equal  to  Elkington's  A,  but  affirms 
what  is  simply   a  matter  of  opinion.      That   falls   within   the 
category  of  undue  praise  in  the  course  of  a  contract  of  sale  where^ 
as  in  this  instance,  the  vendee  had  the  article  which  he  intended 
to  buy,  namely,  plated  spoons. 

Cromptok,  J. — I  think  the  conviction  cannot  be  supported. 
I  think  the  statute  of  false  pretences  ought  not  to  be  construed  to 
extend  to  transactions  where,  in  the  course  of  a  bargain  for  a 
specific  chattel,  the  supposed  misrepresentation  consists  in  mere 
praise  or  exaggeration  or  puffing  of  the  article  to  be  sold,  where 
the  purchaser  gets  some  value  for  his  money.  I  add  that,  because 
where  a  man  gives  some  inferior  article  which  may  be  fairly  con- 
sidered to  be  of  no  value  at  all  it  is  different  But  I  think,  at  all 
events,  that  we  ought  not  to  extend  this  statute  to  every  case  of 
an  untrue  warranty.  In  point  of  &ct  the  party  gets  a  worse 
bargain  for  his  money,  sounding  much  more  in  damages  than 
anything  else.  What  he  really  loses  is  the  difference  in  value 
between  the  good  and  the  bad  article. 

Cbowdeb,  J. — I  am  of  opinion  the  conviction  is  bad.  I  think 
the  case  goes  further  than  any  of  those  that  have  yet  been  decided. 
I  am  clearly  of  opinion  that  the  cases  have  gone  quite  far  enough 
and  ou^ht  not  to  be  extended.  I  think  the  distinction  that  has 
been  taken  in  this  case  ought  to  exclude  it  from  the  category  of 
those  decisions,  and  that  distinction  is  this :  the  statement  is  made 
with  respect  to  the  quality  of  a  known  article,  and  the  quality  is 
averred  to  be  such  with  reference  to  an  article  which  was  then 
known  as  Elkington's  A.  That  was  a  falsehood.  Now,  the  cases 
that  have  already  been  decided  in  respect  to  contracts  of  sale  and 
dealings  between  persons  have  not  extended  the  principle,  that 
where  the  subject-matter  of  the  contract  between  the  parties  has 
been  of  a  specific  character,  and  the  thing  got  is  not  in  truth  that 
which  it  was  stated  to  be  specifically,  that  is  a  false  pretence. 
But  to  hold  the  pretence  in  this  case  to  be  within  the  statute 
would  be  to  go  beyond  that  principle,  and  I  am  very  doubtful 
whether  it  was  ever  intended  to  go  the  length  to  which  the  decisions 
have  carried  the  construction  oi  the  act. 

Bbamwell,  B. — I  regret  to  say  that  I  have  fonned  a  very 
imperfect  opinion  in  this  case, — one  not  entirely  to  my  own 
satisfaction ;  but  it  is  the  incfination  of  my  opinion  that  this  con- 
viction ought  to  be  sustained.     I  can  understand  that  in  two  ways 

VOL   VII.  Y 


322  CniMIKAL  LAW  CASES. 

Rko.        the  statute  may  be  interpreted ;  one  that  it  does  not  applj  to  thosie 
••  cases  where  the  chattel  or  money  is  got  by  false  pretence  inde- 

*  *       pendently  of  any  contract,  as  in  the  case  just  decided,  Reg.  v. 

1857.        Sherwood,  where,  though  there  had  been  no  fraud  in  the  nuJdng 

'  of  the  contract,  there  was  fraud  in  the  assertion  that  the  coal  was 

^lUed^itg'  of  a  certain  amount ;  secondly,  I  can  understand  that  the  statute 

goods— Mit-    is  intended  to  apply  to  cases  where  the  fraud  is  not  the  immediate 

^''^^r'*^^*^  mode  of  obtaining  the  money,  but  the  contract  is  obtained  by  fraud, 

^"*'^'  and  the  money  or  the  article  is  handed  over  to  the  defendant  in 
pursuance  of  that  contract.  The  inclination  of  my  mind  is  that 
the  statute  does  extend  to  such  cases,  but  I  cannot  understand  the 
sort  of  medium  case  which  is  contemplated  here.  It  seems  to  be 
supposed  that  the  representation  was  a  kind  of  praise,  exa^eration, 
or  puffing,  and  therefore  not  criminal,  so  that  the  result  would 
follow  that  suppose  Elkington*s  spoons  had  got  half  an  ounce  of 
silver  in  them  and  the  prisoner's  articles  had  got  none,  he  would 
be  indictable ;  but  if  Ellington's  contained  one  ounce  of  silver  and 
the  defendant's  only  half  an  ounce  he  would  not,  because  it  would 
be  only  the  superior  quality  that  was  exaggerated.  So,  on  a  like  prin- 
ciple, it  should  be  held  where  the  article  had  three  quarters  of  an 
ounce  of  silver  he  would  not  be  indictable,  but  if  it  bad  only  half  an 
ounce  he  would  be.  I  cannot  help  looking  at  the  statute,  and  I  find 
nothing  about  exaggeration  of  quality.  1  find  the  statute  express, 
^  if  any  person  shall  by  any  false  pretence  obtain  from  any  other 
person  any  chattel  or  valuable  security,"  that  means,  to  mj  mind, 
whether  he  obtains  it,  directly  or  not,  by  fraud.  In  my  opinion  the 
true  meaning  of  the  act  is  that  it  shall  extend  to  people  who  make 
these  bargiiins  by  fraud,  and  so  by  the  fraud  get  possession  of  the 
property  of  others,  and  therefore  I  think  the  conviction  ought  to 
be  afiirmed. 

WiLLES,  J. — I  am  of  opinion  at  variance  with  those  whidi 
have  been  generally  expressed,  but  such  as  my  opinion  is  I  am 
bound  to  pronounce  it,  and  I  do  so  with  the  greater  confidence, 
because  it  was  the  settled  opinion  of  the  late  Chief  Justice  Jervis, 
than  whom  no  man  who  ever  lived  was  more  competent  to  form  a 
correct  opinion  upon  the  subject.  I  think  that  the  conviction  was 
right  and  that  it  ought  to  be  affirmed.  It  appears  to  me,  in  looking 
through  the  cases,  that  a  great  number  of  the  observations  that 
have  been  thrown  out  with  regard  to  the  construction  of  the 
statute  would  not  have  been  made  if  the  words  of  the  statute  had 
been  more  strictly  looked  at ;  and  that  even  some  of  the  judg- 
ments would  not  have  been  pronounced  if  those  who  pronooDced 
them  had  not  permitted  themselves  to  consider  whether  it  wouM 
or  would  not  be  convenient  to  trade  to  adopt  one  interpretatioii  or 
another.  I  think  the  words  of  the  act  should  be  implicitly  fi^Dowed, 
and  the  Legislature  should  be  obeyed  according  to  the  terms  in 
which  it  has  expressed  its  will  in  the  53rd  section  of  the  7  ft  8 
Geo.  4,  c.  29.  I  am  looking  to  the  words  of  that  section,  and  I 
am  unable  to  brin?  myself  to  think  that  its  framers  were  dealinf^ 
with  anything  in  uie  nature  of  a  distinction  between  tlie  case  « 
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goods  fraudulently  obtained  by  contract  and  goods  so  obtained       Bsa. 
without  any  contract.     The  section  commences  with  the  recital,       «  *'• 

**  That  whereas  a  failure  of  justice  frequently  arises  from  the        * 

subtle  distinction  between  larceny  and  fraud;"  now  this  recital        1857. 
ou^ht  not  on  a  proper  construction,  and  according  to  those  autho-  „  ,       J^ 
rities  by  which  we  are  bound,  to  have  the  eflFect  of  restraining  the    ^^pudgmg 
operation  of  the  enacting  clause.    The  enacting  part  of  the  section   goodB—MU- 
is,    **  if  any  person  shall  by  any  false  pretence  obtain  from  any  '^^T^^^^ 
other  person  any  chattel,  money,  or  valuable  security,  with  intent        2~***HSr« 
to  cheat  or  defraud  any  person  of  the  same,  every  such  offender 
shall  be  guilty  of  a  misdemeanor."     And  it  appears  to  me  that 
the  only  proper  test  to  apply  to  any  case  is  this,  whether  it  was  a 
false  pretence  b^  which  the  property  was  obtained,  and  whether  it 
was  obtained  with  the  intention  to  cheat  and  defraud  the  person 
from  whom  it  was  obtained.     Now  in  this  case  it  appears  that 
there  was  a  false  pretence ;  there  was  a  pretence  that  the  goods 
had  as  much  silver  upon  them  as  Elkington's  A,  there  was  also 
the  pretence  that  the  foundations  were  of  the  best  material.     If  I 
could  bring  myself  to  take  the  view  which  my  brother  Erie  has 
taken  of  ute  statement  of  the  case,  that  these  were  matters  of 
opinion  and  not  matters  of  fact,  which  could  be  ascertained  by 
inspection  or  calculation,  possibly  I  might  arrive  at  the  same  con- 
clusion as  he  has  done ;  but  it  appears  to  me  on  the  face  of  the 
case  that  Elkington's  A  must  have  been  a  fixed  quantity,  and  that 
the  proper  material,  the  best  material  for  the  foundation  of  such 
plated  articles,   must  have   been   a  well   known   quality  in   the 
trade,  because  it  appears  that  the  prisoner  made  a  statement  with 
respect  to  the  quantity  of  silver  and  the  quality  of  the  foundation 
with  the  intent  to  defraud.     It  appears  that  the  person  who  made 
the  advance  was  thereby  defrauded — thereby  induced  to  make  the 
advance — the  jury  have  found  that  the  statements  were  known  by 
the  prisoner  to  be  untrue,  and  that  in  consequence  of  these  state 
ments  he  obtained  the  money  mentioned  in  the  indictment.     It 
appears  to  me  that,  for  all  practical  purposes,  that  ought  to  be 
taken  to  be  a  su£Bcient  fact  coming  within  the  region  of  assertion 
and  calculation  and  not  a  mere  speculative  opinion,  and  that  it 
should  be  considered  a  false  pretence.     If  the  misrepresentation 
was  a  simple  commendation  of  the  goods — if  it  was  a  mere  puffing 
of  the  articles  which  were  oiFered  in  pledge — if  it  was  entirely  a 
case  of  one  person  dealing  with  another  in  the  way  of  business, 
who  might  expect  to  pay  the  price  of  the  articles  which  were 
offered  for  the  purpose  of  pledge  or  sale,  I  apprehend  it  would 
have  been  easily  disposed  of  by  the  jury  who  had  to  pass  an 
opinion  upon  the  question,  acting  as  persons  of  common  sense  and 
knowledge  of  the  world.     It  would  be  a  question  for  them  in  such 
case  whether  the  matter  was  such  ordinary  puffing  that  a  per- 
son ought  not  to  be  taken  in  by  it,  or  whether  it  was  a  mis- 
representation of  a  specific  fact  material  to  the  contract,  intended 
to  defraud,  and  by  which  the  money  in  question  was  obtained. 
Well,  then,  there  is  the  latter  part  of  the  section  "  with  intent  to 
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cheat  and  deiraod  any  person  of  the  same."  It  moat  be  with  the 
intention  to  cheat  or  defraud  the  person  of  the  8aiiie»  and  that 
intention  here  is  found  to  have  existed,  therefore  I  am  miaUe  to 
1857.  bring  my  mind  to  feel  any  anxiety  to  protect  persona  who  make 
fiilae  pretences  with  intent  to  cheat  and  deiraiKL  The  effiwt  of 
establishing  such  a  rule  as  is  contended  for  would,  in  my  ofinimy 
be  rather  to  interfere  with  trade  and  to  prevent  its  being  carried 
on  in  the  way  in  which  it  ought  to  be  carried  on.  I  am  &t  from 
Beeking  to  interfere  with  the  rule  as  to  simple  commendatioii  or 
praise  of  the  articles  which  are  sold,  on  the  one  hand,  or  to  that 
which  is  called  chaffering  on  the  other ;  those  are  things  persons 
may  expect  to  meet  with  in  the  ordinary  and  usual  oomse  of 
trade.  But  as  to  the  fear  of  multiplying  prosecutions^  I  am  afraid 
that  we  live  in  an  age  in  which  fraud  is  multiplied  to  a  great 
extent  and  in  the  particular  form  which  thb  case  assumes  I 
agree  in  what  the  late  Chief  Justice  Jenris  stated  as  oMMt  pecu- 
liarly apjdicable,  namely,  that  as  to  such  a  commerce  as  requires 
to  be  protected  by  this  statute  being  limited  in  the  mode  sug- 
gested, trade  ought  to  be  made  honest  and  conform  to  the  law, 
and  not  the  law  bend  for  the  purpose  of  allowing  fraudulent  com- 
merce to  go  on.  I  cannot  help  thinking  therefore,  upon  the  fair 
construction  of  the  53rd  section  of  the  7  &  8  Geo.  4,  c  29,  the  pri- 
soner in  this  case  having  fraudulently  represented  that  there  was  a 
greater  amount  ot  alver  in  the  articles  pledged  than  there  really 
was,  and  that  there  was  a  supericM-  foundation  of  metal  (diat  being 
untrue  to  his  knowledge ),  for  the  purpose  of  defrnnding  the  pvo- 
secutors  of  their  money,  which  he  accordii^y  obtained,  lie  was 
indictable,  and  that  the  conviction  should  be  affirmed. 

Watson,  B. — I  am  of  opinion  that  the  conviction  is  wroi^.  I 
think  that  the  cases  which  have  been  decided  upon  this  subject 
have  gone  quite  &r  enough,  and  I  believe  much  further  than  the 
framers  of  the  statute  ever  intended  it  should  go.  I  agree  with 
my  brotho-  Crowder  in  this  point,  that  this  case  does  not  fidl  within 
any  of  those  decisions  that  hsve  been  referred  to»  and  wluch  are  to 
he  conadered  authorities  to  a  certain  ext^it.  The  question  is  this, 
whether  this  representation  of  the  quality  of  the  article  wluch  is 
pawned — false  as  it  may  be — ^is  a  false  pretence  within  the  mean- 
ing of  the  statute  ?  In  my  <^nion  it  is  not.  All  that  is  repre- 
sented here  is»  that  the  articles  were  of  the  first  quality — equal  to 
Elkington's  A,  and  the  foundation  of  the  best  materal,  and  that 
they  had  as  much  silver  as  Elkington's  A — all  eqniTslent  to  what 
is  cadled  puffing.  In  an  ordinary  ca^e,  if  a  party  wishes  to  protect 
himself  he  is  bound  to  take  a  warranty,  and  if  deception  to  a  large 
extent  were  practised  upon  him,  so  that  the  statements  made 
amounted  to  a  fraudulent  misrepresentation^  an  actkm  would  lie 
in  that  reqiect;  but  to  push  the  matter  to  the  extent  at  present 
contended  fbr^yon  would  have  on  everr  sale  where  any  exKgera- 
tion  had  taken  place  the  tradesman  brought  to  the  bar  of  a  cnniinal 
ooort  for  obtaining  money  on  fidse  pretences.    For  these  reasons  1 
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think  it  is  not  a  false  pretence  within  the  statute,  and  that,  there-        ^*^* 
fore,  the  conviction  was  wrong.  Bbtak. 

Channell,  B. —  I  am  of  opinion  that  this  conviction  cannot  be        

sustained.  But  for  the  doubt  expressed  by  my  brother  Bramwell,  ^^^^- 
and  the  more  decided  opinion  expressed  by  my  brother  Willes,  I  FalsepreL.,.. 
should  have  contented  myself  with  saying  that  I  concurred  in  the  --PM^g 
judgment  of  the  other  members  of  the  court ;  but  I  think  it  right,  ^?^i^~^^' 
under  the  circumstances,  to  state  the  grounds  of  my  opinion.  A  '^S^omo^T* 
certain  number  of  spoons  were  produced  to  the  prosecutor.  Those 
were  represented  not  as  silver  spoons,  but  as  naving  silver  upon 
them ;  there  was,  then,  the  further  representation  that  they  had 
as  much  silver  as  Elkin^on's,  and  further,  that  the  foundation 
was  of  the  best  materisX  I  consider  the  spoons  were  of  the 
species  of  spoons  that  was  represented.  It  is  not  as  if  the 
purchaser  had  been  induced,  by  the  representation  made,  to  buy 
them  for  silver,  and  then  it  nad  been  found  that  they  were 
not  so.  The  contract  is  made  in  certain  terms,  and  the  prose- 
cutor must  be  taken  to  know  that  some  portion  of  the  language 
need,  was  mere  matter  of  opinion.  On  that  point  the  case  is 
distinguishable  from  B.  v.  Roebuck.  There  the  article  sold  did  not» 
in  truth,  correspond  with  that  represented.  In  this  case  the 
spoons  did  correspond  substantially  with  what  they  were  stated  to 
be,  and  they  were  spoons  of  some  value,  supposing  value  to  be 
an  element  to  be  taken  into  consideration.  The  other  case,  of  R. 
V.  Abbott,  is  plainly  distinguishable  on  the  ground  taken  by  Mr. 
Kobinson.  Un  the  whole,  I  am  clearly  of  opinion  that  the  convic- 
tion cannot  be  supported.  Conviction  annulled. 

Metcalfe  and  G.  Francis  for  the  prosecution. 

Robinson  for  the  defendant. 
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June  22,  1857. 

(Before  Cockburn,  C.J.,  Coleridge,  Crowder   and 
WiLLES,  J  J.,  and  Bramwell,  B.) 

Reg.  v.  Harriet  Grat.  {a) 

Attempt  to  murder — Causing  bodily  injury  dangerous  to  life — Exposure 
of  injanty  occasioning  temporary  cotigestion  of  the  lungs  and  heart. 

To  sustain  a  conviction  under  7  Will,  ^  S^  I  Vict,  c,  85,  s,  2,  for 
causing  a  bodily  injury  dangerous  to  life^  with  intent  to  murder^  it  is 
not  enough  to  prove  a  merely  temporary  functional  derangement^  such 
as  congestion  of  the  lungs  and  heart  arising  from  exposure  to  cold. 

Where  therefore  a  woman  left  her  infant  child  exposed  in  an  open  Jield 

.  on  a  cold  wet  day,  and  it  was  found  there  after  some  hours  nearly 
dead  from  congestion  of  the  lungs  and  hearty  which  would  shortly  have 
proved  fatal  if  relief  had  not  been  given,  but  by  care  it  was  restored  in 
a  few  hourSy  so  that  no  bodily  injury  remained  : 

Held,  that  the  mother  could  not  be  convicted  under  the  statute  of  causing 
bodily  injury  dangerous  to  life, 

THE  following  case  was  reserved  by  Erie,  J. : — 
The  indictment  was  for  causing  a  bodily  injury,  dangerous 
to  life,  to  wit,  a  congestion  of  the  lungs^  and  a  congestion  of  the 
beart,  with  intent  to  murder.  The  verdict  was  guilty.  The  facts 
were  these : — The  prisoner  left  her  infant  child  on  a  cold  wet  day 
lying  in  an  open  field  intending  that  it  should  die,  and  it  was  found 
there  after  some  hours  nearly  dead  from  the  effect  of  such  exposure; 
there  being  congestion  of  the  lungs  and  the  heart  caused  thereby, 
which  would  have  been  in  a  short  time  fatal,  if  relief  had  not  been 
given  at  the  time.  When  the  prisoner  left  the  child  lying  in  the  field 
she  had  not  caused  any  bodily  injury  to  it,  and  in  a  few  hours  after 
the  child  had  been  found  it  was  restored  by  care,  and  there  then 
remained  no  bodily  iiyury  either  to  the  lungs  or  heart  or  otherwise, 
consequential  from  the  exposure  through  congestion  or  otherwise. 
Judgment  was  respited  ;  the  prisoner  remaining  in  custody 
till  the  opinion  of  this  court  could  be  taken  on  the  question  whether, 
on  these  facts,  the  conviction  for  causing  a  bodily  injury  dangerous 
to  life  was  right. 

.  (a)     Reported  by  A.  Bittlbston,  Esq.,  Barrister-at-Law. 
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Saturdatfy  May  2.  Gray. 

No  counsel  was  instructed  for  the  prisoner.  1857. 

Couch^  for   the   prosecution. — This  conviction  is  right.      The        

learned  judge  at  the  trial  seemed  to  think  that  under  the  section  ^^TB^dUn 
in  question  (7  Will.  4  &  1  Vict  c  85,  s.  2),  the  bodily  injury,  tn/cd^. 
dangerous  to  life,  must  be  of  a  like  nature  with  the  injuries  pre- 
viously mentioned  in  the  same  section,  that  is,  stabbing^  cutting  or 
wounding;  but  it  is  submitted  that  the  words,  upon  which  this 
indictment  is  framed^  constitute  a  distinct  provision^  and  create  a 
different  offence.  The  object  of  the  Legislature  has  been,  by 
various  successive  enactments,  to  include,  as  far  as  possible,  every 
kind  of  attempt  to  murder ;  and  in  order  to  accomplish  that  object, 
the  general  words  at  the  end  of  the  section  **  or  by  any  means 
cause  bodily  injury  dangerous  to  life,"  were  inserted. 

Coleridge,  J. — The  question  here  is,  whether  there  was  really 
any  bodily  injury. 

Couch. — Congestion  of  the  lungs  and  heart  which  would  shortly 
have  caused  death. 

CoLEBiDOE,  J. — Suppose  a  child  put  into  an  exhausted 
receiver,  where  life  could  not  last  many  seconds,  but  taken  out  in 
time  and  without  sustaining  any  bodily  injury;  would  that  be  a 
case  within  the  statute  ? 

Couch, — There  must  be  injury  at  some  time,  but  it  need  not  be 
permanent.  If  a  child  were  shut  up  in  a  room  filled  with  the 
fames  of  charcoal,  and  sustained  bodily  injury  of  any  kind,  whilst 
it  was  lefb  there,  it  would  be  no  answer  to  say  that  it  was  after- 
wards completely  restored. 

CocKBURN,  C.  J. — But  must  there  not  be  lesion  of  some 
organic  structure  to  satisfy  the  statute  ?  All  the  previous  ofiences 
created  by  the  same  section,  are  cases  of  iniury  to  the  bodily 
structure.  The  consequence  of  the  exposure  m  the  present  case 
appears  to  have  been  only  temporarv  functional  derangement,  and 
that  of  very  short  duration. 

Crowder,  J. — Poisoning  is  one  of  the  cases  to  which  this 
section  relates. 

Couch, — The  offences  of  stabbing,  cutting  and  wounding,  pro- 
vided for  by  this  section,  are  different  from  that  of  causing  bodily 
injury  dangerous  to  life,  in  this,  that  the  wounds  need  not  be 
dangerous  to  life  at  the  time  when  inflicted.(&) 

Coleridge,  J. — I  think  that  the  object  of  the  Legislature 
in  inserting  the  words  '^  or  by  any  means  cause  bodily 
injury  dangerous  to  life,"  was  to  meet  cases  of  serious  bodily 
injury  inflicted  without  the  use  of  instruments,  as  by  biting  or 
striking  with  the  fist,  which  had  been  held  not  to  be  included 
under  former  acts. 

Couch, — Therefore  the  most  general  words  are  used  **  by  any 


means." 


(6)  R.  V.  Hunt,  1  Moo.  C.  G.  93. 
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*^®*  CocKBURN,    C.   J. — Must   not   the  means  be   used   for    the 

Gray.       purpose  of  producing  the  particular  bodily  injury  sustained?     If 

the  attempt  be  simply  to  kill,  but  not  to  produce  any  particular 

^^^^'        bodily  injury,  would  that  be  within  the  section  ? 

Exposure  of       Bramwell,  B. — Supposc  the  prisoner   had  placed  the  child 

n^fant— Bodily  somewhcrc,  and  then  directed  upon  it  a  blast  of  cold  air  or  a  stream 

tnjury.       ^f  ^^tcr  with  intent  to  kill,  would  that  have  been  within  the 

statute?     And,  if  so,  is  there  any  difference  between  that  and 

exposing  it  to  the  weather  ? 

Couch. — The  cases  are  identical;  for  the  prisoner  must  be 
assumed  to  have  intended  to  kill  the  child  by  the  means  by  which 
cold  and  wet  would  kill  it  This  is  a  case  of  internal  injury; 
and  it  has  been  held  that  an  internal  wounding  is  within  the 
8ection.(c)  Cur*  adv.  vulL 

JUDGMENT. 

CocBLBURN,  C.  J.,  now  delivered  the  judgment  of  the  court.  This 
case  was  argued  before  my  brothers  Coleridge,  Crowder,  Willes, 
Bramwell,  and  myself,  on  a  point  reserved  by  my  brother  Erie,  as 
to  whether  the  prisoner  who  nad  exposed  her  child,  whereby  tmpo- 
rary  congestion  of  the  lungs  had  taken  place  in  the  child,  was  liable 
to  be  indicted  and  convicted  under  the  7  Will.  4  &  1  "Vict,  c  85, 
s.  2.  We  are  of  opinion  that  the  conviction  in  this  case  cannot  be 
sustained.  We  think  that,  looking  to  the  words  of  the  act  of 
Parliament  and  the  other  offences  provided  for  by  the  2nd  section 
of  the  7  Will.  4  &  1  Vict  c.  85,  the  condition  of  the  child's 
organs  not  having  been  attended  with  any  lesion,  there  was  no 
bodily  injury  dangerous  to  life  within  the  meaning  of  the  statute. 
The  conviction  therefore  must  be  quashed,  and  the  prisoner 
discharged.  Convictidii  quashed. 

(c)  Sec  R,  T.  Smith,  8  Car.  &  P.  173;  E.  v.  Warman,  I  Den.  C.  C.  1S3. 
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COURT  OF  CRIMINAL  APPEAL. 

June  22,  1857. 

(Before  Cockbubn,  C.J.,  Coleridge,  Crompton,  and 

Wjlles,  JJ.y  and  Martin,  B.) 

Reg.  v.  Autet.  (a) 

Forgery — WarratU  or  order  for  payment  nf  money — Shareholder's 
indorsement  on  railway  dividend  warrant. 

The  dividend  warrants  of  a  railway  company^  signed  hy  the  secretary 
and  addressed  to  a  banher^  required  the  latter  to  pay  the  amount  to 
the  shareholder  or  order,  and  to  charge  the  same  to  the  compan^s 
revenue  account.  That  document  required  the  shareholder's  indorse^ 
ment^  without  which  the  banker  would  not  pay  the  money  even  to  the 
shareholder  himself: 

Heldy  that  a  clerk  of  the  company  who  had  forged  the  shareholdet's 
indorsementj  was  properly  convicted  of  forging  a  warrant  or  order 
for  the  payment  of  money. 

rilHE  following  case  was  reserved  and  stated  by  Crompton,  J. 
A  The  prisoner,  Edward  Autey,  was  tried  and  convicted  before 
me  at  the  last  Assizes  for  the  county  of  York,  upon  an  indictment 
charging  him,  in  one  count,  with  uttering  a  warrant  for  the  pay- 
ment of  money,  and  in  another  count  with  uttering  an  order  ror 
thepayment  of  money. 

The  prisoner  was  in  the  employment  of  the  LeedS|  Bradford, 
and  Halifax  Junction  Railway  Company,  and  it  was  the  duty  of 
him  and  a  fellow  clerk  to  fill  up  the  dividend  warrants  payable  to 
the  proprietors,  and  to  place  the  stamps  on  them  and  the  initials  of 
the  company  on  the  stamp,  and  then  to  take  them  to  the  secretary 
of  the  company  to  sign,  and  afterwards  to  post  them. 

The  instrument  in  question  was  regularly  and  in  the  course  of 
their  duty  made  out  by  the  prisoner  and  his  fellow  clerk,  and  was 
properly  stamped  and  initialed  by  them,  and  was  afterwards  duly 
signed  by  the  secretary. 

The  indorsement  of  Thomas  Thompson  Cunliffe  Lister,  the 
proprietor  in  whose  favour  the  document  was  drawn,  was  forged 
after  the  document  had  been  signed  by  the  secretary,  and  the 

(«)  Reported  by  A.  Bittlbstok,  Esq.,  Barrister-at-LAW. 
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Reo. 

V. 
AUTBY. 


1857. 


Order  for 
patftnerU  of 

money — 
IndorsemetU, 


On  d«nuuid. 

1 

L.  B. 
&  U. 

1 

One  penny. 

Eiisoner    uttered    the   document   with  the  forged    indorsement 
nowing  it  to  be  forged. 
The  following  is  a  copy  of  the  instrument  and  indorsement  :— 

Leeds  Bradford  and  Halifax  Junction  Railway 

Company. 

Offices,  Great  Northern  Station,  Bradford| 
No.  338.  9th  June,  1856. 

£13  11*.  7d. 

The  Leeds  Banking  Company,  Leeds. 

Pay  to  Thomas  Thompson  Cunliffe  Lister,  or 
order,  thirteen  pounds  eleven  shillings  and  seven- 
pence,  which  charge  to  the  Company's  revenue 
account.  Martin  Cawood, 

Secretary. 

The  shareholder's  name  must  be  indorsed  at  the  back  of  the 
check. 

Indorsement. 

T.  T.  Cunliffe  Lister. 

It  was  proved  at  the  trial  that  the  bankers  would  not*  have  paid 
the  money  mentioned  in  the  order,  even  to  the  proprietor  himself, 
without  his  indorsement. 

I  reserved  the  case  for  the  opinion  of  the  Court  of  Criminal 
Appeal,  and  the  question  is,  whether  the  prisoner  was  pn^rly 
convicted  of  uttering  either  a  warrant  for  the  payment  of  money 
or  an  order  for  the  payment  of  money. 

The  learned  judge  referred  to  R.  v.  Arscoti:  (6  Car.  &  P.  408; 
2  Russ.  Crim.  514.) 

Saturdat/y  April  25th, 

Price,  for  the  prisoner. — The  evidence  does  not  support  the 
indictment.  There  is  no  evidence  of  forgery  or  uttering  any 
warrant  or  order  for  the  payment  of  money.  VThere  the  charge  is 
of  forging  some  particular  instrument,  it  must  be  shown  that  either 
the  whole  or  some  material  part  of  the  instrument  has  been  forged, 
otherwise  the  charge  should  be  confined  to  the  part  which  was  in 
fact  forged.  In  this  case  it  was  essential  to  prove  that  some  part 
of  the  instrument  was  forged,  which  was  necessary  to  its  character 
as  a  warrant  or  order  for  the  payment  of  money,  and  in  that  respect 
the  proof  failed ;  because  the  indorsement  was  not  material  to  its 
character  as  an  order  or  warrant  to  pay  money.  All  that  is 
essential  to  an  order  to  pay  is  that  it  should  purport  to  be  made  by 
one  having  authority  to  order  the  payment  and  upon  one  com- 
pellable to  pay :  {R,  v.  Viviany  1  Den.  C.  C.  35) 

Coleridge,  J. — Suppose  the  instrument  had  been  **Pay  to 
T.  C.  Lister's  Order,"  and  then  his  indorsement  had  been  forged. 
Would  not  that  have  been  forgery  of  an  order  to  pay  ?  It  is  not 
an  order  for  payment  of  money  till  T.  C.  Lister  indorsed  it. 
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IMce. — But,  aocording  to  the  form  of  order  as  set  out  iu  the 
case,  it  was  not  necessary  that  he  should  indorse  unless  he  wished 
some  one  else  to  get  the  money. 

Coleridge,  J. — But  was  not  his  indorsement,  at  all  events, 
an  order  to  pay  ? 

Price. — The  instrument  was  a  complete  order  to  pay  without  it ; 
and  the  addition  of  the  indorsement  did  not  at  all  alter  the  nature 
of  the  instrument,  any  more  than  crossing  a  cheque  alters  the 
nature  of  it.  In  fact,  the  indorsement  was  no  more  than  a  receipt 
which  the  shareholder  was  required  to  give  to  the  banker. 

CocKBURN,  C.  J. — Was  not  the  instrument  an  order  to  pay 
subject  to  a  condition  ? 

Crompton,  J. — But  for  the  condition  as  to  indorsement,  it 
would  be  a  bill  of  exchange. 

Price. — If  a  bill  of  exchange,  it  should  have  been  so  described  in 
the  indictment. 

Crompton,  J. — ^If  the  indorsement  is  part  of  the  instrument,  it 
is  not  a  bill  of  exchange,  nor  was  it  a  complete  authority  to  pay 
until  indorsed. 

Price. — Then  it  should  have  been  alleged  that  the  indorsement 
was  necessary  to  its  validity  as  an  order.  But,  in  truth,  that  is 
not  the  case ;  for  upon  the  face  of  the  document  itself  it  was  an 
order  when  it  left  the  railway  office,  within  the  meaning  of  the 
statute. 

Coleridge,  J.— Could  the  banker  have  paid  without  the 
indorsement? 

Price. — He  would,  probably,  have  been  compellable  to  do  so. 

Crompton,  J. — May  not  parties  impose  a  condition  upon  an 
order  or  promise  to  pay,  which  will  prevent  it  from  being  a  bill  of 
exchange  or  promissory  note,  but  not  prevent  it  from  being  an 
order  or  promise  to  pay  ? 

Price. — Yes;  sucn  conditions  are  frequently  imposed  for  the 
security  of  the  bankers  who  are  to  pay;  but  compliance  with  the 
condition  is  not  essential  to  give  validity  to  the  order.  B.  v. 
Arscott  (6  Car.  &  P.  408),  is  a  distinct  authority  to  show  that 
the  forgery  of  an  indorsement  upon  an  order  for  the  payment  of 
money  is  no  offence  within  the  3rd  section  of  11  Geo.  4  &  I 
Will.  4,  c  66. 

Coleridge,  J. — There  the  forgery  charged  was  of  an  indorse- 
ment upon  an  order. 

Crompton,  J. — And  the  statute  has  not  provided  for  that  case. 
The  section  expressly  provides  against  the  forgery  of  any  bill  of 
exchange  or  of  any  indorsement  of  any  bill  of  exchange;  it 
also  provides  against  the  forgery  of  any  order  for  the  payment 
of  money,  but  not  of  any  indorsement  upon  such  an  order. 
The  judges  in  B.  v.  Arscott  seem  to  have  relied  upon  that  distinc- 
tion, and  to  have  thought  that  an  indorsement  upon  an  order  could 
not  be  treated  as  an  order  under  that  section ;  otherwise  one  might 
have  thought  that  an  indorsement  upon  such  an  order  is  itself 
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CoLEKiDGE,  J. — It  is  not  decided  there  that  the  forgery  of  an 
indorsement  may  not,  under  some  circumstances,  be  the  forgery  of 
an  order  for  payment  of  money. 

Martin,  B. — In  ArtcotCs  case  it  was  a  receipt  indorsed  on  a 
bill  of  exchange. 

Coleridge,  J. — And  Littlednle,  J.,  disposed  of  the  count  for 
forging  a  receipt  upon  the  merits. 

Price. — If  it  is  an  indorsement  upon  an  order,  the  statute  does 
not  apply ;  and  that  is  the  present  case.  No  indorsement  was 
required  to  make  it  an  order,  nor  did  the  indorsement  alter  its 
character.  The  memorandum  as  to  indorsement  was  an  inUmation 
only  as  to  the  mode  of  payment.  It  was  tantamount  to  saying 
'^  make  the  shareholder  give  you  a  receipt.''  It  was  collateral  to 
the  general  purpose  of  the  instrument,  and  might  have  been  given 
in  a  separate  note.  The  case  of  R,  v.  lUidge  (1  Deiu  C.  C.  404; 
3  Cox  Crim.  Cas.  552),  is  very  much  in  point,  because  there  *'a 
tasting  order"  for  wine  from  a  wine  merchant,  which  requires 
the  signature  of  a  clerk  of  the  Dock  Company  before  the  person 
bringing  it  is  allowed  to  taste,  was  held  to  be  an  order  for  the 
delivery  of  goods. 

J.  B.  JMaulcy  for  the  prosecution. — The  principles  laid  down  in 
the  argument  for  the  prisoner  are  correct ;  but  they  are  inapplicable 
to  the  present  case.  The  indorsement  in  this  case  is  as  material  as 
any  other  part  of  the  order.  Without  it,  indeed,  the  instrument 
had  no  value.  It  is  not  like  the  case  of  a  crossed  cheque,  where 
the  instrument  is  perfectly  valid  and  effectual  without  the  orosfling ; 
or  the  case  of  a  bill  of  exchange,  which  is  a  perfect  instrument 
without  the  indorsement.  For  the  purpose  of  obtaining  money 
upon  it,  this  order  was  not  available  or  complete  until  indorsed; 
and  the  forgery  of  a  material  part  of  any  instrument  may  be 
described  in  an  indictment  as  the  forgery  of  the  whole.  In  Jl^»  v. 
Atkinson  (2  Moo.  C.  C.  215  ;  Car.  &  M.  325),  where  it  was  shown 
to  be  the  custom  of  bankers  to  give  receipts  on  the  deposit  of 
money  in  the  following  form : — **  Received  of  A.  B.  85/.  to  lus 
credit.  This  receipt  not  transferable ; "  and  to  repay  the  same 
with  interest  on  the  return  of  the  receipt  with  a  name  written  on 
it,  it  was  held  that  the  forging  the  name  of  A.  B.,  and  receivii^ 
the  money  due  on  its  return,  was  a  forging  and  uttering  of  an 
acquittance  for  the  85/.  and  interest.  According  to  the  case  of 
iZ.  V.  Vivian^  there  cannot  be  an  order  for  payment  of  money 
unless  there  be  a  person  compellable  to  pay ;  and  here  no  person 
was  compellable  to  pay  until  the  signature  of  the  payee  was 
indorsed  upon  the  paper.  There  was,  therefore,  no  order  for  pay- 
ment of  money  witnin  the  meaning  of  the  statute  until  the  indorse- 
ment was  made.  In  iZ.  v.  Arscotty  the  ground  of  the  decision  was 
that  orders  are  not  instruments  which  pass  by  indorsement,  and 
that  for  that  reason  the  statute  had  mentioned  indorsements  upon 
bills  of  exchange,  but  had  not  mentioned  indorsements  on  oroeis 
for  payment  of  money.  But  in  this  case  the  order  was  one  whick 
was  not  negotiable  without  indorsements 
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Crompton,   J. — Yes;    this  order  would    be    an    instrument        Rso. 
negotiable  by  indorsement  within  the  meaninff  of  Littledale.  J*.  ''* 

in  that  case.  ....  ^—' 

Mattle. — The  fault  there   was  in  describing  the    instrument        1867. 
forged  as  an  indorsement  upon  an  order;    and  so  charging  an        ' — ^ 
offence  not  known  to  the  law.     Here  the  instrument  is  properly     riw^JM/ 
described  in  the  words  of  the  statute ;  and  the  evidence  proves  a 
forgery  of  a  material  part.    Even  the  attaching  of  a  seal  to  an 
instrument  has  been  held  to  constitute  forgery  of  a  deed. 

Price^  in  reply. — If  this  was  an  instrument  negotiable  by  indorse- 
ment, it  should  have  been  so  described  in  the  indictment ;  or  the 
instrument  itself  should  have  been  set  out^  and  then  brought 
within  the  statute  by  express  averments. 

Coleridge^  J. — But  what  was  the  character  of  the  whole 
instrument  when  it  was  uttered  by  the  prisoner?  Was  it  more 
than  an  order  for  payment  of  money  ? 

Price. — Yes ;  it  was  an  order  for  the  payment  of  money  with  a 
forged  indorsement  or  representation  thereon,  that  the  prisoner 
was  the  person  entitled  to  payment. 

CocKBURN,  C.  J. — You  say  that  the  banker  would  have  been 
compellable  to  pay  without  any  indorsement ;  but  compellable  by 
whom? 

Price. — By  the  drawer. 

C0CKBURN9  C.  J. — Then  he  is  answered  by  his  own  direction 
not  to  pay  it  without  indorsement. 

Price. — If  a  condition  is  attached*  the  character  of  the  instru- 
ment is  altered. 

Cromfton,  J. — It  may  perhaps  be  put,  that  the  indorsement  is 
a  mere  compliance  with  a  condition  rather  than  an  order  by  the 
shareholder  upon  the  banker,  whom  he  would  have  no  right  to 
order  except  in  pursuance  of  the  instrument. 

Price. — Suppose  that  all  the  rest  of  the  document  was  forged, 
and  only  the  signature  on  the  back  genuine,  it  would  still  be  a 
forged  order  for  the  payment  of  money. 

Crompton,  J. —  xes;  but  if  two  signatures  are  necessary  to  a 
perfect  order,  the  forgery  of  either  may  be  charged  as  the  forgery 
of  the  whole  document. 

Price. — That  is  so ;  but  it  is  not  applicable  to  this  case.  The 
requiring  an  indorsement  is  a  matter  of  convenient  regulation  for 
a  large  body  of  shareholders ;  but  the  indorsement  itself  is  quite 
a  collateral  thing,  without  which  there  is  a  perfect  order  by  the 
company  upon  the  banker  to  pay  the  shareholder. 

Cur.  adv.  vult. 

JUDGMENT. 

Crompton,  J.,  delivered  the  judgment  of  the  court. — There 
appears  to  have  been  no  authority  to  pay  the  money  mentioned  in 
the  document  in  this  case  without  the  mdorsement  of  the  proprietor, 
and  that  indorsement  may  be  considered  as  necessary  to  make  the 
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Rbo.        iDStrument  in  question  a  perfect  order  or  warrant  authorizing  or 
*•  requiring  the  payment.     Whether  the  document  be  regarded  as 

*       the  warrant    or   order  of    the  company  upon  their  bankers,   or 

1857.        whether  it  be  regarded  as  the  warrant  or  order  of  the  proprietor  to 
^^TTZ'f       ^^  bankers  to   pay  out  of  the  company's  funds  (made  subject 
paymMtof    to  ^13  order  to  the  amount  specified  m  the  instrument),  it  still  is 
vMMusy—      imperfect   without  the   proprietor's  indorsement,    and   contained 
indor^menL   neither  an  authority  or  request  to  pay  without  such  indorsement 
We  think,  therefore,  that  the  forging  of  the   signature   of  the 
proprietor  amounted  to  a  forgery  of  the  entire  document,  and  that 
such  document  was  properly  described  as  a  warrant  or  order  for 
the  payment  of  money,  and  that  this  conviction  should  be  con- 
firmed. Conviction  offirmedL 
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COURT  OF  CRIMINAL  APPEAL. 
June  23,  1857. 

(Before  Cockburn,  C.J.,  Coleridge,  Williams,  Crompton, 

and  WiLLES,  JJ.^  and  Martin^  B.) 

Beo.  v.  George  Cryer.  (a) 

Venue — Jurisdiction — Felonious  receipt — Transmission  of  stolen  note  hy 

post— Stat.  7  4r  8  Geo.  4,  «.  29,  *.  66. 

The  half  of  a  country  bank  note  having  been  stolen  at  some  period 
during  its  transit  from  S.  in  JVUts,  to  Bristol,  was  afterwards  enclosed 
by  the  prisoner  in  a  letter  addressed  to  the  bankers  at  S.  demanding 
payment,  which  letter  was  posted  at  Bath.  There  was  no  other 
evidence  of  any  receipt  or  possession  by  the  prisoner  in  WUts. 

Held,  that  the  prisoner  was  rightly  tried  in  FFilts,  as  the  possession  either 
of  the  post  office  servants  or  the  bankers  was  his  possession  ;  and  the 
case  was  therefore  brought  within  stat.  7  S^  S  Geo.  4,  c.  29,  s.  56. 

^I^HE  following  case  was  reserved  and  stated  for  the  consideration 
JL  and  decision  of  the  Court  of  Criminal  Appeal  by  Williams,  J. 
George  Cryer  was  convicted  before  me  at  the  last  Assizes 
at  Salisbury,  for  receiving  the  half  of  a  51.  note,  knowing  it  to  have 
been  stolen.  The  question  I  have  reserved  for  the  consideration 
of  the  Court  of  Criminal  Appeal  is,  whether  there  was  any  juris- 
diction to  try  him  in  the  county  of  Wilts.  The  facts  were  that 
the  note  in  question  had  been  issued  by  the  country  bank  at 
Swindon  in  Wiltshire.     The  one  half  of  the  note  had  been  sent  by 

E>st  from  Swindon,  by  a  tradesman  there  to  his  correspondents  in 
ristol,  and  duly  received  by  them.  The  other  half  was  put  by 
him  into  a  letter  which  was  posted  at  Swindon,  but  it  was  stolen 
in  its  transit  by  some  person  and  in  some  way  unknown. 

There  was  sufficient  proof  that  the  prisoner  had  received  the 
stolen  half  of  the  note  with  a  guilty  knowledge,  and  that  he  had 
enclosed  it  in  a  letter  to  the  bank  at  Swindon,  requesting  payment 
of  it,  which  he  had  put  into  the  post  office  at  Bath,  and  which 
arrived  with  its  contents  in  due  course  at  Swindon ;  but  there  was 
no  evidence  that  the  stolen  half  of  the  note  was  received  by  the 
prisoner  in  Wiltshire,  or  was  ever  in  his  possession  in  that  county^ 
unless,  as  it  was  contended  on  behalf  of  the  prosecution,  the  bankers 

(a)  Reported  by  A.  Bittlestom,  Esq.,  Barrister- at-Law. 
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^■®*        at  Swindon,  to  whom  the  stolen  half  note  had  been  remitted,  or 
Cbybr.       ^^  P^^^  office  servants  in  the  county  can  be  regarded  as  his  agents 

for  transmitting  the  stolen  property,  and  their  possession  in  the 

^^^^'        county  of  Wilts  can  be  treated  as  his  possession. 
Fdiwfg   Pot        ''''^^s  ^^^®  was  not  argued  by  counsel,  but  was  considered  by  the 
Mition  in  county  judges  aboYC  named. 

bjf  agent, 

JUDGMENT. 

CocKBURN,  C.J.,  now  delivered  the  judgment  of  the  court — 
We  think  that  the  conviction  was  right.  Even  at  common  law 
the  venue  would,  perhaps,  be  proper,  treating  the  receiver  as  an 
accessory  after  the  fact,  and  supposing  him  to  have  dealt  with  the 
stolen  note  personally  or  by  his  agent  in  Wiltshire,  by  banding  it 
to  the  bankers  in  that  county  to  get  it  changed.  But  the  statute 
7  &  8  Geo.  4,  c.  29,  s.  56^  expressly  enacts  that  a  receiver  of  stolen 
goods  may  be  tried  in  any  county  in  which  he  shall  have  had  the 
stolen  property  in  his  possession.  The  question  then  appears  to  be 
simply  whether  the  possession  of  the  post  office  servants  or  that  of 
the  bankers  who  received  it  in  Wiltshire,  by  means  of  the  prisoner 
and  for  his  purposes,  can  be  re^rded  as  his  possession.  And  we 
think  that  it  can.  It  is  plain  that  if  he  had  employed  a  private 
agent  to  give  it  to  the  bankers  in  order  to  get  it  cashed,  the  pos- 
session, in  point  of  law,  would  all  along  have  remained  in  the 
prisoner.  And  why  should  it  the  less  because  it  is  transmitted 
through  a  public  agent  by  means  and  on  behalf  of  the  prisoner. 
In  accordance  with  this  view  is  that  taken  in  R.  v.  Jones:  ( 19  L.  J. 
162,  M.  C. ;  S.  C.  1  Den.  C.C.551;  4  Cox  Crim.  Cas.  198.) 

Conviction  affirmed. 
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Srelantr. 

COURT  OF  CRIMINAL  APPEAL. 
January  24,  1857. 

(Before  Monahan,  C.  J.,  Perrin  and   Jackson,    JJ., 

Richards  and  Greene,  BB.) 

Reg.  v.  O'Donnell.  (a) 

Taking  reward  for  restoring  stolen  property — 7  ^  8  Geo,  4,  c.  29,  *.  65 
{English) — ^9  Geo.  4,  c.  55,  «.51  (/mA) — Examining  acquitted  prisoner 
for  the  Croum — Animus  furandi  to  constitute  larceny. 

Where  a  witness  has  been  rightly^  by  direction  of  the  courts  acquitted^  he 
may  be  examined/or  the  prosecution. 

If  property  be  tahen  with  the  intention  of  holding  it  until  the  rightful 
oumer  should  pay  a  certain  sum,  and  compelling  suchpayment,  this  is 
sufficient  to  complete  the  offence  of  larceny. 

It  is  not  necessary  in  order  to  bring  a  case  within  Uie  above  acts,  that  the 
money  paid  for  the  purpose  of  procuring  the  return  of  stolen  proper^ 
should  be  paid  before  the  property  was  actually  restored,  provided  ii 
was  paid  in  pursuance  of  a  previous  agreement  on  the  subject. 

THE  following  case  was  stated  by  the  Lord  Chief  Justice  of 
the  Common  Pleas : — 

Charles  O'Donnell  and  Abraham  Sweeny  were  tried  before  me 
at  the  last  assizes  for  the  county  of  Donegal,  for  corruptly  and 
feloniously  taking  and  receiving  from  Francis  Peebles  the  sum  of 
62.,  on  account  of  helping  the  said  Francis  Peebles  to  a  certain 
mare  which  had  before  then  been  feloniously  stolen  from  the  said 
Francis  Peebles,  without  having  caused  the  person  who  stole 
the  same  to  be  apprehended  and  brought  to  trial. 

The  first  witness  vms  William  Peebles,  the  son  of  Francis 
Peebles,  who  deposed  that  his  father  and  the  prisoner  O'Donnell 
both  resided  in  this  county ;  that  on  the  28th  April  last  he  went 
to  O'Donnell  to  assist  him  in  drawing  out  manure,  and  brought  with 
him  his  father's  mare  and  cart ;  that  on  the  evening  of  that  day,  at 
the  instance  of  O'Donnell,  he  went  into  O'Donnell's  to  take  his 

(a)  Beported  by  P.  J.  M'Kbhha,  Esq.,  Barriitor-at-Law. 
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supper  and  turned  the  mare  out  on  the  pasture  at  O'Donnell's ; 
that  when  he  had  eaten  his  supper  he  went  out  for  the  mare,  but 
she  was  nowhere  to  be  found ;  that  he  searched  everywhere  for 
her  that  night  and  the  next  day  and  could  not  find  her.  In  the 
course  of  the  next  day  the  prisoner  O'Donnell  said  to  witness,  that 
if  witnesses  father  would  get  Mr.  Sproule,  the  agent,  to  pay  to 
him,  O'Donnell,  8/.  or  9^,  that  three  or  four  of  the  neignbours 
would  go  out  and  find  the  mare,  and  that  unless  the  matter  was 
settled  the  mare  would  be  removed  a  day  or  a  day  and  a-balf 's 

i'oumey.  O'Donnell  proposed  Sweeny  as  his  arbitrator  to  de<ude 
low  much  witness's  father  should  pay.  O'Donnell  said  he  would 
not  take  less  than  122. ;  witness  said  he  would  agree  to  give  the 
12iL,  as  he  could  not  get  her  otherwise.  On  the  30th  April  witness 
got  the  collar  and  harness  at  O'Donnell's,  and  same  day  the  mare 
came  back  of  her  own  accord  and  stopped  at  the  stable  door. 

On  his  cross-examination  he  stated  that  his  father  did  not  owe 
any  money  to  O'Donnell ;  that  his  father  had  bou^t  a  fi&rm  from 
O'Donnell  for  682.,  which  he  paid  him,  50/.  to  himself,  and  about 
18/.,  the  arrears  of  rent  due  to  the  landlord,  to  Mr.  Sproule,  the 
agent 

The  next  witness  was  Francis  Peebles,  who  stated  that  he 
bought  a  farm  from  O^Donnell  for  68/. ;  that  in  pursuance  of  the 
agreement  he  paid  part  of  the  68/.  to  Mr.  Sproule  the  agent,  being 
the  amount  of  rent  due  b^  O'Donnell,  and  the  residue  to  O'Donnell ; 
that  on  the  28th  Apnl  he  sent  his  son,  the  last  witness,  to 
O'Donnell's  to  draw  manure  for  him ;  that  his  son  returned  late  at 
night  without  the  mare ;  witness  and  his  son  spent  the  next  day 
in  looking  for  her,  O'Donnell  proposed  to  witness  that  if  Mr.  Spronle 
would  return  to  him  (O'Donnell)  BL  or  9L  of  the  money  paid  to 
him,  that  he  (0*Donnell)  and  three  or  four  of  the  neighbours  would 
search  for  and  find  the  mare;  at  length  witness  proposed  to 
O'Donnell  to  pay  him  5/.  or  6/.  if  he  would  get  the  mare  for  him ; 
this  O'Donnell  at  first  declined,  preferring  that  the  amount  to  be 
paid  should  be  settled  by  arbitration ;  at  length  O'Donnell  pro- 
posed to  take  12/.,  which  witness  refused  to  give,  but  witness  gave 
Sweeny  %L  to  give  to  O'Donnell,  desiring  him  to  be  very  careful 
not  to  part  with  the  money  till  he  saw  the  mare  coming  home..  On 
cross-examination  he  stated  that  he  did  not  owe  O'Donnell  any 
money  at  the  time. 

The  next  witness  was  Thomas  Wilson,  who  stated  that  he  knew 
O'Donnell  and  Sweeny  ;  saw  them  one  evening  in  his  hoosCy  and 
that  they  wanted  him  to  arbitrate  between  them. 

There  being  no  other  witnesses  for  the  prosecution,  I,  at  this 
stage  of  the  case,  directed  Sweeny  to  be  acquitted,  which  was 
accordingly  done,  and  1  permitted  him  then  to  be  examined  as  a 
witness  aminst  O'Donnell.     He  stated  as  follows: — 

I  got  the  6/.  from  Peebles  and  gave  it  to  O'Donnell  in  regard  of 
the  farm  sold  by  him  to  Peebles ;  I  told  him  I  had  the  %L  to  ^ve 
him,  but  that  1  could  not  part  with  it  till  the  mare  was  returned; 
I  took  care  to  see  that  the  mare  was  sent  home  before  I  paid  him 
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the  6/;  the  mare  was  in  fact  at  home  before  I  parted  with  the 
money. 

Dowse,  for  the  prisoner  O'Donnell,  objected  to  my  directing 
Sweeny  to  be  acquitted,  or  receiving  his  evidence  against  O'Don- 
nell ;  he  also  insisted  that,  as  the  mare  was  in  fact  returned  before 
the  payment  of  the  money  to  O'DonneU,  it  was  not  a  case  within 
the  act ;  and  also  that  if  the  taking  of  the  mare  was  not  for  the 
purpose  of  converting  her  to  the  use  of  O'Donnell,  or  the  person 
who  took  her,  but  merely  by  taking  her  to  force  Peebles  to  pay  a 
8om  of  money  for  her  return,  that  did  not  amount  to  a  felonious 
taking  withm  the  statute.  I  ruled  differently,  and  charged  the 
jury  that  if  O'Donnell  had  sot  some  person  to  take  away  the 
mare  with  the  intention  of  obhging  Peebles  to  pay  him  a  sum  of 
money  for  the  return  of  the  mare,  which,  in  fact,  he  knew  he  had 
no  okim  for,  that  same  was  a  felonious  stealing  of  the  mare; 
and  that  if  the  mare  having  been  so  stolen,  O'Donnell  had  her 
returned)  knowing  that  when  she  should  be  so  returned  he  would 
be  paid  ihe  sum  of  6/.,  and  that  sum  was  in  fact  afterwards  paid 
really  and  bandjide  for  having  the  mare  returned,  though  nominally 
as  on  account  of  the  dealings  in  respect  of  the  farm,  that  same  was 
a  case  within  the  act.  The  jury  were  of  opinion  that  O'Donnell 
had  got  some  person  to  take  away  the  mare  in  order  to  extort  from 
PeeUes  money  which  he  knew  he  had  no  claim  to,  for  a  return  of 
the  mare,  and  that  O'Donnell  had  the  mare  returned,  knowing  that 
the  money  had  been  deposited  with  and  would  be  paid  to  him  by 
Sweeny ;  and  it  was  in  fact  paid  for  the  return  of  the  mare,  though 
nominally  in  relation  to  the  farm,  and  accordingly  found  the 
prisoner  O'Donnell  guilty.  At  the  instance  of  Mr.  Dowse,  counsel 
for  the  prisoner  O'Donnell,  I  respited  sentence,  and  discharged 
him  on  entering  into  recognizance,  with  two  sureties,  to  appear  at 
the  next  assizes  to  receive  sentence,  and  I  reserved  the  ix>llowing 
questions  for  the  consideration  of  the  Court  of  Criminal  Appeal : — 

First,  had  I  authority  to  direct  the  acquittal  of  Sweeny  and 
receive  his  evidence  against  O'Donnell? 

Secondly,  was  I,  under  the  circumstances  stated  in  this  case^ 
correct  in  informing  the  junr  that  a  taking  away  of  the  prosecutor's 
mare,  with  the  intent  and  for  the  purpose  of  obliging  him  to  pay  a 
sum  of  money  for  her  restoration,  was  a  felonious  stealing  within 
the  act  ? 

Thirdly,  does  the  &ct  of  the  payment  of  the  monejr  having  been 
made  after  the  return  of  the  stolen  property,  though  in  pursuance 
of  a  previous  agreement  and  understanding,  prevent  the  case  from 
being  within  the  statute  of  9  Geo.  4,  c.  55,  s.  51  ? 

January  3,  1857.  James  Hei^rt  Monahan. 

Dowse,  for  the  prisoner  (after  stating  the  facts). — As  to  the  first 
point,  I  say  that  the  jud^e  was  wrong  in  directing  the  jury  to 
acquit  Sweeny,  and  then  admitting  his  evidence  against  O'Donnell ; 
Sweeny  should  not  have  been  acquitted.  IuBm.  y.  Paseoe  (1  Den. 
C.  C.456),  A.  was  indicted  under  the  statute  7  &  8  Geo.  4,  c.  29,  s. 
58,  for  feloniously  taking  money  from  B.,  on  account  of  helping  B.* 
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to  certain  goods  before  that  time  stolen  from  B.,  the  said  A.  not  having 
caused  the  thief  to  be  apprehended  and  brought  to  trial  for  the 
same.  The  jury  found  that  A.  knew  the  thieves,  and  assisted  R, 
as  her  agent  and  at  her  request,  in  endeavouring  to  purchase  the 
stolen  property  from  them^  not  meaning  to  bring  the  thieves  to 
justice.  They  also  found  that  he  did  not  mean  to  screen  the  guilty 
parties,  or  to  share  the  money  with  them ;  also  that  he  did  not 
intend  to  assist  the  thieves  in  getting  rid  of  the  stolen  property  by 
promising  B.  to  buy  it ;  and  it  was  neld  on  the  above  state  of  facts 
that  a  conviction  was  legal  and  proper :  ( Cooper  v.  Skukj  2  Jar. 
N.  S.)  It  has  been  the  practice  to  hold  so  on  the  circuit.  There- 
fore the  learned  judge  was  wrong  in  directing  Sweeny  to  be 
acquitted,  and  then  admitting  his  evidence  against  O'DonnelL 

FfiURiN,  J. — Suppose  a  man  send  his  son  or  his  servant  to  pay 
money  for  getting  back  his  property,  do  you  contend  that  sucb  a 
messenger  would  oe  liable  ? 

Dowse. — Yes :  that  is  the  substance  of  the  decisions  on  the  sub- 
ject If  the  direction  to  acquit  were  wrongs  this  conviction  wai 
bady  as  Sweeny  was  improperly  allowed  to  give  evidence.  Again, 
even  if  the  direction  were  right,  the  Crown  had  not  a  right  to  call 
an  acquitted  prisoner.  There  is  a  reason  for  the- rule  which  admits 
the  evidence  of  an  acquitted  prisoner  for  the  defence,  namely,  that 
otherwise  prosc(*.utors  would  have  it  in  their  power,  by  indicting 
persons  who  could  depose  to  material  facts  for  the  defence,  to 
deprive  a  person  charged  with  an  offence  of  proper  and  necessaiy 
evidence ;  but  for  allowing  a  prisoner  who  has  been  aoquitted  to 
give  evidence  for  the  Crown  there  is  no  such  reason.  The  Crown 
ou^ht  to  know  their  own  case,  and  not  try  to  make  it  out  by 
taking  a  man  out  of  the  dock. 

Perhin,  J. — I  have  an  imperfect  recollection  of  a  case  before 
the  late  Baron  Foster,  where  prisoners  were  tried  for  a  felony. 
One  of  them,  by  the  direction  of  the  baron,  was  acquitted^  and 
his  evidence  was  received  against  the  other  prisoners,  whom  he 
convicted.  My  impression  is  that  he  respited  sentence,  and  after 
consideration  directed  the  persons  convicted  to  be  discharged. 

BiCHAKDS,  B. — It  was  always  understood  that  when  a  man  was 
acquitted,  he  was  a  free  agent,  and  competent  as  any  other  person 
in  the  community  to  give  evidence. 

Jackson,  J. — Can  a  man  be  half  competent  to  give  evidence? 
You  admit  Sweeny  might  give  evidence  for  the  prisoner — why  not 
against  him  ? 

Dowse. — There  is  a  case  which  may  be  relied  on  by  the  other 
side:  {R.  v.  Rowland^  Byan  &  Moody,  401.)  That  was  an  indict- 
ment for  a  conspiracy,  and  before  opening  the  case,  the  counsel  for 
the  prosecution  applied  to  have  two  of  the  defendants  acquitted, 
that  he  might  call  them  as  witnesses.  On  the  counsel  for  the  other 
defendants  observing  that  he  supposed  he  had  no  power  of  object- 
ing, Abbott,  C.  J.  said,  ^'  I  think  you  have  not ;  they  must  be 
acquitted  now."  Their  evidence  was  received  and  convicted  the 
others.    That  was  not  a  decision  upon  argument ;  but  the  chief 
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difference  between  that  case  and  the  present  is,  that  there  the 
defendants  had  not  been  given  in  charge ;  a  nolle  prosequi  might  be 
entered,  but  when  once  given  in  charge,  a  prisoner  must  be  either 
convicted  or  acquitted.  Now,  as  to  the  second  question,  there  was 
no  larceny  here.  In  order  to  constitute  larceny  there  should  be 
a  taking  against  the  will  of  the  owner  without  any  pretence  of 
right,  with  intent  wholly  to  deprive  the  owner  of  his  property,  and 
to  appropriate  or  convert  it  to  the  use  of  the  taker.  ISTow,  here  the 
property  was  taken  with  the  intention  of  returning  it  on  payment 
of  money  claimed  to  be  due.  There  was  no  ardmus  furandi  in  this 
instance.  As  to  the  third  question,  the  act  is  to  be  construed 
strictly  and  favourably  to  the  prisoner ;  and  when  the  money  was 
paid  voluntarily  after  the  mare  was  sent  back,  it  cannot  properly 
be  said  to  have  been  paid  for  getting  her  back.  The  words  of  the 
act  are :  "  Every  person  who  shall  corruptly  take  any  money  or 
reward,  directly  or  indirectly,  under  pretence  or  upon  account  of 
helping  any  person  to  any  chattel,  &c.,  which  shall  have  been 
stolen.  It  was  to  suppress  a  system  of  extorting  money  by  such 
means  as  procuring  the  return  of  stolen  property  that  the  act  was 
passed ;  here  the  payment  was,  under  the  circumstances,  a  volun- 
tary one,  and  not  within  the  contemplation  of  the  Legislature. 
There  are  no  words  to  meet  the  case  of  a  person  getting  money 
for  having  returned  property. 

Robert  Johnsorij  for  the  Crown. — If  a  man  were  found  guiltv  of 
an  offence  his  evidence  would  now  be  admissible :  (6  &  7  Vict, 
a  85,  8.  1.)  How  then  can  it  be  argued  that  the  evidence  of  a 
man  who  is  acquitted  should  not  be  receivable  ?  As  to  the  larceny 
point,  it  is  not  necessary  that  there  should  be,  on  the  part  of  the 
taker,  an  intention  of  appropriating,  such  as  is  contended  for  by 
Mr.  Dowse.  An  intention  of  getting  money  by  a  disposal  in  any 
way  of  the  stolen  property  is  sufficient:  Meff.  v.  Manning  and 
Smith  (1  Dearsley  U.  0.  21),  establishes  this  proposition.  There  a 
person  in  the  prosecutor's  employment  carrying  out  an  arrange- 
ment to  cheat  his  master,  took  a  number  of  bags  out  of  a  ware- 
house and  left  them  in  a  place  where  bags  were  usually  delivered, 
with  the  intention  of  assisting  another  to  get  payment  for  the  sacks. 
The  jury  found  that  the  bags  had  been  removed  in  pursuance  of  a 
previous  arrangement,  and  it  was  held  that  the  prisoner  was  rightly 
convicted  of  larceny.  So  in  Reg.  v.  Hall  (1  Den.  C.  C.  381),  it 
was  held  that  if  A.  takes  the  goods  of  B.  wrongfully,  and  offers 
them  for  sale  to  B.  as  the  goods  of  another,  he  is  guilty  of  larceny. 

Dowse,  in  reply. — Taking  goods  to  resell  them  to  the  original 
owner,  as  in  both  the  cases  cited,  is  quite  different  from  tiding 
them  to  compel  payment  of  a  sum  of  money. 

MoNAHAK,  C.J. — We  are  all  of  opinion  that  the  conviction  was 
right,  and  that  the  jun^  were  right  in  their  finding  on  the  question 
submitted  to  them.  It  is  true  there  may  not  have  been  a  larceny 
committed,  but  we  think  there  was  evidence  to  justify  the  jury  in 
such  a  finding.  With  regard  to  the  question  as  to  whether 
Sweeny's  evidence  was  properly  receivable,  we  are  all  of  opinion 
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that,  haying  been  acquitted,  he  was  restored  to  all  his  prsvioas 
competency  as  a  witness  either  for  the  Crown  or  for  the  prisoner. 
The  only  other  point  in  the  case  is,  that  because  the  mone^  was 
not  paid  until  after  the  mare  had  been  returned,  the  case  did  not 
come  within  the  words  of  the  act  We  think  that,  inasmuch  as  he 
was  aware  he  was  to  get  the  money  and  return  the  animal 
on  that  account,  and  afterwards  got  it,  it  comes  within  the  words 
^^  upon  account  of  helping  any  person  to  any  chattel,  &c  stolen." 

Canmction  affirmed* 


COURT  OF  CRIMINAL  APPEAL. 

May  30,  1857. 

(Before  Lord  Campbell,  C. J.,  Cockburn,  C.  J.,  Pollock,  CB., 
Coleridge,  Cresswell,  Erle,  Crompton,  and  Willes, 
JJ.,  and  Bramwell,  B.) 


Reg.  v.  Lister  and  Bigos.  (a) 

Nuisance — Misdemeanor — Inflammable  materuUs  warehoused  in  populous 
neighbourhoods — danger  ab  extra. 

An  indictment  stated  that  the  defendants  unlawfidfy^  knowingly^  and 
tpilfuUy,  did  deposit  and  cause  to  be  deposited  in  a  warehouse  belonging 
to  them^  and  near  to  divers  streets,  common  highways,  and  dwelling^ 
houses,  divers  large  and  excessive  quantities  of  a  certain  dangerous 
ignitible  and  explosive  fluid  called  wood  naphtha,  and  did  unlawfully, 
hnowingly,  and  wilfully  keep  in  the  said  warehouse,  and  near  to  the 
said  streets,  jrc.,  the  said  fluid  in  such  large,  excessive,  and 
dangerous  quantities,  that  the  QueerCs  subjects  in  passing  along  the 
said  streets,  Sfc^  and  the  same  who  were  residing  near  the  said  wijure^ 
house  were  in  great  danger  and  peril  of  their  lives  and  properties,  and 
were  kept  in  great  alarm,  fear,  and  terror,  to  their  common  nuisance* 

Held,  that  the  indictment  disclosed  an  indictable  offence,  although  there 
was  no  statement  of  any  noxious  effluvia  arising  from  the  said 
premises,  or  of  any  substantial  injury  sustained  by  any  one  beyond 
the  fear  and  the  danger  caused  by  the  substances  being  so  kept. 

The  evidence  in  support  of  the  indictment  showed  that  wood  naphtha  is 
the  product  of  the  distillation  of  wood,  is  very  inflammable,  more  so 
than  spirits  of  wine,  or  even  than  gunpowder  itself,  and  that  if 
inflamed,  water,  unless  applied  in  enormous  quantities,  would  not  put  it 

(a)  B«portad  bj  B.  C.  Bobinson,  Esq.,  Burristor-aULtw. 
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out,  and  ihat^  practicallyy  a  fire  happening  could  not  he  quenched^ 
and  would  produce  very  disastrous  consequences  to  the  neighbourhoo(L 
But  it  was  proved  also  that  it  was  the  practice  in  the  warehouse  never 
to  allow  any  candUy  fire,  or  gaslight  to  enter  therein,  and  so  long 
as  that  continuedy  the  storing  of  the  wood  naphtha  and  the  spirits 
would  not  produce  any  danger, 

Held^  that  it  was  a  question  for  the  jury  whether  there  was  any  real 
danger  to  life  and  property  arising  from  the  way  in  which  the 
materials  were  kept,  and  that  danger  ab  extra  alone^  was  sufficient  to 
justify  them  in  finding  a  verdict  of  guilty. 

The  evidence  of  the  way  in  which  the  business  was  carried  on,  was  this : 
the  quantities  stored  were  from  4000  to  5000  gallons  of  wood  naphtha, 
and  from  40,000  to  45,000  gallons  of  spirits  of  wine.  The  operation 
(^'mixing  the  two  together  was  carried  on  upon  the  premises.  For 
this  purpose,  there  were  two  large  vats  erected ;  each  of  these  was 
capable  of  holding  about  2000  gaUons  of  the  mixture.  The  vats  were 
covered  over  entirely  at  the  top,  with  the  exception  of  an  aperture  in 
the  centre  of  the  cover,  in  which  was  fixed  a  hopper  with  a  sliding 
panel  of  wood.  When  it  was  necessary  to  mix,  the  spirits  of  wine 
first  and  the  naphtha  afterwards  were  poured  through  the  hopper  into 
the  vat  below  ;\  where,  by  the  chemical  action  upon  each  other,  they 
became  intermixed  and  were  drawn  off  at  the  bottom  by  a  cock,  and 
carried  away  for  the  purposes  of  commerce.  The  wood  naphtha  was 
kept  in  the  warehouse  in  carboys  holding  twelve  gallons  each,  and 
carefully  stocked  till  required  for  the  purpose  of  being  thus  mixed. 

Held,  that  this  was  sufficient  evidence  to  support  the  charge  in  the 
indictment  of  depositing  the  article  in  a  warehouse,  dissentiente, 
PoLLOOK,  G.  B.,  who  thought  the  conviction  in  this  particular  instance 
wrong,  because  the  allegation  of  depositing  the  article  in  a  warehouse 
was  sought  to  be  supported  by  evidence  of  a  dangerous  use  of  it  by 
mixing^  and  he  suggested  the  propriety  of  another  indictment  being 
preferred. 

^HE  following  case  was  reserved  at  the  Central  Criminal  Court, 
on  the  2l8t  of  December,  1855,  by  the  late  Baron  Alderson; 
and  having  been  argued  on  the  19th  January^  1856,  was  re-argued 
before  the  fifteen  judges,  May  11th,  1857. 

''  The  defendants  were  indicted  for  a  public  nuisance,  in  keeping 
and  storing  large  quantities  of  wood  naphtha  and  rectified  spirits 
of  wine  in  a  warehouse  in  Sufiblk-lane,  which  runs  between 
Thames-street  and  Cannon-street,  in  the  city  of  London.  It 
appeared  in  evidence  that  the  quantities  so  stored  were  from  4000 
to  5000  gallons  of  wood  naphtha,  and  from  40,000  to  50,000 
gallons  of  spirits  of  wine.  The  operation  of  mixing  the  two 
together  was  carried  on  upon  the  premises ;  for  this  purpose  there 
were  two  large  vats  erected,  each  of  which  was  capable  of  holding 
about  2000  gallons  of  the  mixture.  The  vats  were  covered  over 
entirely  at  the  top,  with  the  exception  of  an  aperture  in  the 
centre  of  the  cover,  in  which  was  fixed  a  hopper  with  a  sliding 
panel  of  wood.  When  it  was  neces^^n^y  to  mix,  the  spirits  of  wine 
first  and  the  naphtha  afterwards  were  poured  through  tlie  hopper 
into  the  vat  below  ;  where,  by  their  chemical  action  upon  each  other, 
they  became  intermixed  and  were  drawn  offat  the  bottom  by  a  cock. 
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^^^'       and  carried  away  for  the  purposes  of  commerce.  The  wood  naphtha 
LiOTBR       w*8  ^^*^P*  ^^  ^^®  warehouse  in  carboys,  holding  twelve  gallons  each, 

AXD        and  carefully  stocked  tiU  required  for  the  purposes  of  being  thus 
BI008.       mixed.  It  is  a  product  of  the  distillation  of  wood  and  is  venr  inflam- 

18^7,       mable,  more  so  than  spirits  of  wine,  or  even  than  gunpowder  itself 

- —  passing  into  vapour  on  the  application  of  a  heat  of  140**  Fahrenheit, 
Nuisance,  i^^d  if  inflamed,  water  could  not  put  out  the  fire  arising  from  it, 
unless  that  water  was  applied  in  enormous  proportions  relatively  to 
the  quantity  of  inflamed  naphtha;  and  Doctors  Taylor  and 
Letheby  were  of  opinion,  and  as  to  this  there  was  no  dispute, 
that,  practically,  a  fire  arising  and  communicating  with  the  quantity 
kept  upon  these  premises  could  no{  be  quenched,  and  would  pro- 
duce very  disastrous  consequences  to  the  neighbourhood :  but  it 
was  proved  also  that  it  was  the  practice  in  the  warehouse  never  to 
allow  any  candles,  or  fire,  or  gaslight  to  enter  therein,  and  so 
long  as  that  continued,  the  storing  of  the  wood  naphtha  and  the 
spirits  would  not  produce  danger;  but  it  was  contended,  on  the 
part  of  the  Crown,  that  to  keep  articles  so  easily  liable  to  accident, 
and  so  dangerous  in  the  result  if  an  accident  happened,  in  the 
populous  neighbourhood  in  which  this  manufactory  was  situate, 
was  a  public  nuisance,  inasmuch  as  fire  might  incautiously  be 
introduced,  or  a  fire  arising  in  any  of  the  adjoining  houses  might 
communicate  therewith,  and  that  the  existence  of  such  a  manu- 
factory, therefore,  was  a  iust  ground  for  apprehension  and  alann 
to  the  surrounding  neighbourhood,  and  therefore  a  nuisance,  and 
the  case  was  compareof  to  the  keeping  of  a  large  magasdne  of 
gunpowder  (Rex  v.  Taylor,  2  Strange  1167),  which  was  said  to  be 
a  nuisance  at  the  common  law.  The  defendants  were  by  my 
direction  found  guilty,  but  I  respited  the  judgment  and  request 
the  opinion  of  the  judges  on  the  point  whether,  when  the  nuinu- 
facture,  as  carried  on  (which  was  carefully)  produced  in  the 
opinions  of  the  scientific  men  no  danger,  its  liability  to  danger  ab 
extra  made  it  a  public  nuisance  ?  ^ 

The  following  was  the  form  of  the  indictment : — 
Central  Criminal  Court,  1  The  jurors  for  our  Lady  the  Queen, 
to  wit.  J     upon  their  oath  present,  that  J.  S.  L. 

and  B.  B.,  severally  late  of  London,  merchants,  not  having  regard 
to  the  lives  and  security  of  Her  Majesty's  liege  subjects,  heretofore, 
to  wit,  on  the  24th  day  of  June,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  fifty-five,  in  London,  and  within  the 
jurisdiction  of  the  Central  Criminal  Court,  unlawfully,  knowingly, 
and  wilfqlly,  did  deposit  and  cause  to  be  deposited  in  a  certain 
warehouse  and  premises  of  them  the  said  J.  8.  L.  and  B.  B.,  and 
near  to  divers  streets  and  Queen's  ancient  and  common  highways 
there,  and  also  to  divers  dwelling-houses  of  her  said  Majesty's  liege 
subjects,  to  wit,  in  Suffolk-lane  in  London  aforesaid,  divers  huge 
and  excessive  quantities  of  a  certain  dangerous,  ignitible  and 
explosive  fluid,  called  wood  naphtha,  to  wit,  10,000  gallons  of  the 
said  fluid,  and  from  the  day  and  year  aforesaid  until  the  day  of  the 
taking  of  this  inquisition   in  London  aforesaid,  and  within  the 
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jurisdiction  of  the  Central  Crin[iinal  Court,  unlawfully,  knowingly, 

and  wilfully  did  keep  in  the  said  warehouses  and  premises,  and 

near  to  the  streets,  highway,  and  dwelling-houses  aforesaid,  the 

said  fluid  in  such  large,  excessive  and  dangerous  quantities  as       Bioos. 

aforesaid,  by  reason  of  which  said  premises  the  li^e  subjects  of       ^TTT 

our  said  Lady  the  Queen,  diMring  the  time  aforesaid,  passing  and       .* 

proceeding  in,  through,  and  along  the  said  streets  ana  highways,  JVmtmen 
and  the  liege  subjects  of  our  said  Lady  the  Queen,  near  to  the  said 
warehouse  and  premises  residing  and  being,  were  in  great  danger 
and  peril  of  their  lives  and  property,  and  were  kept  in  great  alarm, 
fear,  and  terror,  and  were  greatly  impeded,  disturbed  and  incom- 
moded in  the  performance  of  their  lawful  occupations,  and  pre- 
vented and  deterred  from  using  the  said  streets  and  highways,  and 
from  passing  and  repassing  over,  through  and  along  the  same,  as 
otherwise  and  but  for  the  premises  aforesaid  they  could,  might  and 
ought  to  have  done,  to  the  common  nuisance  of  all  Her  A&jesty's 
lieffe  subjects  and  to  the  endangerment  of  their  lives  and  property, 
and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

Parrvy  Serjt.  for  the  defendants. — In  the  count  on  which  the 
conviction  has  taken  place  there  is  no  statement  of  an  offence  at 
common  law. 

Lord  Campbell. — It  is  difficult  to  say  that  there  is  no  evidence 
of  an  offence  at  common  law,  but  it  does  not  appear  to  have 
been  left  to  the  jury.  The  judge  has  directed  a  verdict  to  be 
entered.  Now  there  is  an  allegation  that  large  quantities  of 
naphtha  were  deposited.  There  was  abundant  evidence  of  that, 
but  still  it  was  a  question  for  the  jury,  whether  the  allegation  was 
proved,  and  it  does  not  appear  to  have  been  left  to  them. 

COLEBIDGE,  J. — Is  not  the  question  whether  the  existence  of 
danger  ab  extra  is  sufficient  to  constitute  an  offence? 

Parry. — It  is  submitted  that  no  fear  of  danger  ab  extra  is 
sufficient  to  warrant  a  conviction. 

CocKBURN,  C.  J. — You  say  that  if  a  man  erects  a  powder-mill 
in  the  centre  of  a  populous  neighbourhood,  he  may  lawfully  carry 
on  his  business  if  he  does  so  carefully. 

Parry. — Yes.  If  the  naphtha  was  kept  in  such  a  way  that  no 
danger  could  arise,  then  there  is  no  offence. 

Pollock,  C.  B. — The  judgment  of  the  court  is  required  on 
this  point.  The  indictment  is  for  merely  keeping  naphtha,  and  in 
order  to  prove  it  dangerous,  the  prosecutors  give  evidence  of  the 
using  it  with  spirits  of  wine,  but  then  the  user  is  not  mentioned 
in  the  indictment. 

Lord  Campbell. — Evidence  was  given  that  did  not  strictly 
apply  to  the  indictment,  but  we  must  suppose  that  the  judge  told 
the  jury  that  they  were  not  to  regard  that,  but  to  confine  their 
attention  to  the  question  of  keeping.  If  the  only  question  is, 
whether  danger  ab  extra  is  to  be  entirely  disregarded,  I  do  not 
think  we  can  have  have  much  doubt  or  difficulty  about  that. 
Surely  the  keeping  twenty  tons  of  gunpowder  in  Cheapside  would 
be  indictable  as  a  nuisance. 
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Bm.  Parry.— No  one  is  indictable  for  a  noisance,  unless  he  does 

^'  some  act  or  is  guilty  of  some  omission  bj  which  the  public  sustain 
^ifD  an  injury.  There  must  be  the  doing  some  act  which  it  was 
BiGos.  unlawful  to  do,  or  the  omission  of  some  act  that  it  was  his  doty  to 
do,  but  nothing  of  the  kind  is  shown  here.  On  the  contrary,  it 
was  proved  that,  as  far  as  any  conduct  of  the  defendants  went, 
Nuuanee.  they  exercised  the  greatest  care  in  the  process  of  the  manufacture. 
Is  then  the  simple  keeping  of  a  large  quantity  of  a  combustible 
material  an  offence,  merely  because  something  oA  extra  may  arise 
to  cause  danger  to  the  public?  The  facts  in  R.  v.  Taylor  are  not 
stated,  and  cannot  now  be  ascertained ;  it  may  well  be  that  in 
that  case  some  act  of  the  defendant  in  the  keeping  caused  the 
danger.  There  is,  otherwise,  no  express  authority  on  this  point ; 
but  in  3  Atkyns,  750,  Ca.  288,  it  is  laid  down  that  the  fears  of 
mankind,  though  reasonable,  would  not  be  sufficient  to  create  a 
nuisance.  The  existence  of  such  fears  here  is  the  only  ground  on 
which  the  argument  for  the  prosecution  can  be  sustained.  The 
case  in  3  Atkyns,  was  an  application  before  Lord  Hardwicke  for 
an  injunction.  Danger  ab  extra,  as  the  groundwork  for  a  charge 
of  nuisance,  is  like  a  prohibition  quia  timet,  which  that  case 
decides  will  not  lie.  If  this  is  held  to  be  an  indictable  offence, 
where  is  the  line  to  be  drawn  ?  Spirits  of  wine  is  highly  inflam- 
mable, but  is  a  distiller  to  be  indicted  because  a  fire  happening 
near  his  premises  might  reach  them  and  cause  danser  to  the 
neighbourhood  ?  Hatters  use  large  quantities  of  alcohol.  Dealers 
in  pitch,  tar,  and  turpentine  would  be  precluded  from  having  any 
stock  of  these  articles  on  their  premises.  The  fact  that  sevenu 
acts  of  Parliament  have  been  passed  to  prevent  the  keeping  of 
gunpowder  in  large  quantities  is  an  argument  in  favour  of  die 
defendants. 

fVilde,  Q.  C,  and  Locke,  for  the  prosecution. — The  portion 
of  the  case  relied  upon  is  that  which  commences  with  the  words: 
^'  The  wood  naphtha  was  kept,"  and  down  to  the  words  **  very 
disastrous  consequences  to  the  neighbourhood."  And  the  question 
is,  whether  the  keeping  and  storing  in  large  quantities  of  an  article 
so  inflammable  that  it  can  scarcely  when  ignited  be  quenched  with 
water,  is  not  a  nuisance  at  common  law  ?  Surely  it  is  ad  commune 
nocumentum.  In  R.  v.  Taylor  it  was  held,  that  keeping  a  large 
quantity  of  gunpowder  in  a  populous  place  was  a  nuisance. 

Lord  Campbell. — All  that  the  court  there  decides  is  that  the 
question  is  a  proper  one  to  be  left  to  a  jury. 

Wilde. — Just  so;  but  at  all  events  it  decides  that  such  conduct 
may  constitute  a  nuisance  if  the  jury  think  it  one.  In  R.  v. 
Williams  (1  Buss.  321),  this  point  was  decided.  That  there  have 
been  statutory  regulations  controlling  the  keeping  of  gunpowder 
near  to  populous  places  is  no  argument  in  favour  of  the  defendants. 
They  were  passed  to  give  increased  protection  to  the  public  No 
doubt  there  has  been  here  no  proof  of  negligence  in  the  use  of  the 
material,  but  still  the  keeping  it  under  such  circumstances  that 
the  merest  accident,  either  from  within  or  from  without,  might 
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in  and  destraction  around,  is  sufficient  to  constitute  an       ^■^- 
As  to  there  beinff  danger  merely  ab  extroj  take  the  case      lutkb 
OS  house  bj  the  side  of  a  public  thoroughfare,  and  which        amd 
laken  down  by  the  vibration  caused  by  vehicles  pasmng      Bxog^ 
d.    No  one  doubts  that  the  owner  would  be  liable  for  a       1357. 
and  yet  the  danger  there  is  entirely  ab  extra.  - — 

Iampbell. — The  danger  must  be  of  something  that  will  ^•"•«<*- 
bably  occur,  but  it  seems  to  me  to  be  immateriu  whether 
i  injury  is  caused  within  or  from  without. 
—In  B.  y.  Vantandillo  (4  M.  &  S.  75 ),  the  carrying  a  child 
irith  the  smallpox  through  the  public  streets  was  held  to 
ictable  nuisance.  There  the  fear  and  the  danger  arising 
let  made  it  indictable.  In  R.  v.  Brookes  (Tremaine,  P.  L. 
precedent  cited  would  equally  apply  to  such  a  case  as 
;  that  is  meant  by  the  statement  in  3  Atkyns  is,  that  if 
lelf  is  not  a  nuisance,  the  fears  of  mankind  will  not  make 

UKNy  C.  J.— No  doubt    If  there  is  no  real  danger  the 

lankind  will  not  make  the  act  a  nuisance ;  but  the  ques- 

}  there  real  danger  ? 

Iampbell. — In  the  case  cited  from  Tremaine,  it  was  the 

bat  caused  the  annoyance,  there  was  an  absolute  evil 

ly  existing. 

—Reasonable  fear  of  injury  to  life  and  property  is  an 

usting  annoyance. 

UBN,  C.  J. — It  is  said  that  this  material  has  always  been 

I  great  care.     That  may  have  been  so ;  but  what  man 

v  for  the  care  and  prudence  of  his  servants? 

—What  is  an  indictable  nuisance  is  laid  down  in  1  Hawk. 

J8,  J.,  referred  to  Crowder  v.  Tinkler  (19  Ves.  621). 
in  reply. — To  hold  this  to  be  a  nuisance  would  be  to  put 
numerous  manufacturing  establishments  throughout  the 
The  argument  on  the  other  side  simply  amounts  to 
and  so  come  to  pass  some  injury  will  arise,  but  at  pre- 
jury  has  been  sustained  by  any  one.  Making  fireworks 
was  not  indictable  before  the  statute. 
Iampbell. — I  am  not  at  all  satisfied  of  that.  On  the  con- 
link  that  where  they  were  made  in  sufficient  quantities 
danger,  the  maker  would  have  been  indictable  at  com- 

J. — Take  it  that  at  present  the  business  is  carried  on 
e  free  from  any  danger ;  but  then  the  act  of  a  wrongdoer 
»ment  would  cause  the  immediate  destruction  of  property 
ps  of  life. 

raed  judges  took  time  to  consider  their  judgment,  which 
3red  on  the  30th  of  May. 

JUDGMENT. 

'ampbell,  C.  J. — We  are  unanimously  of  opinion  that 
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^^        the  conviction  in  this  case  ought  to  be  affirmed,  with  the  excep- 
LmKR      t>oi^  of  the  Lord  Chief  Baron,  who  assents  to  the  doctrine  of  law 
AND        propounded  in  the  judgment,  but  he  does  not  concur  in  the  result 
^1^2^       ^he  defendants'  counsel  began  by  objecting  to  the  first  count  of 
1857.        the  indictment  on  which  the  conviction  took  place,  but  we  do  not 
entertain  any  doubt  of  its  sufficiency.     It  alleges  that  the  defen- 
dants   unlawfully,    knowingly,   and  wilfully  did   deposit    in    a 
warehouse  belonging  to  them  near  to  divers  streets  and  highways, 
and  to  divers  dwelling-houses  of  Her  Majesty's  subjects,  divers 
large  and  excessive  quantities  of  a  dangerous,  ignitible  and  explo- 
sive fluid  called  wood  naphtha,  and  did  keep  in  the  said  warehouse 
and  near  to  the  said  streets,  highways,  and  dwelling-houses  the 
said  fluid  in  such  large  and  excessive  quantities,  whereby  the 
Queen's  subjects  passing  along  the  said  streets  and  highways,  and 
residing  in  the  said  dwelling-houses,  were  in  great  danger  of  their 
lives  and  property,  and  were  kept  in  great  alarm  and  terror  ad 
commune  nocumentum^  &c.      The   indictment  certainly  does  not 
state  that  any  noxious  effluvia  issued  from  the  naphtha,  that  the 
air  was  corrupted  by  it,  or  that  any  bodily  harm  was  done  by  it 
to  any  of  the  Queen's  subjects ;  but  we  conceive  that  to  deposit 
and  keep  such  a  substance  in  such  quantities  in  a  warehouse  so 
situated,  to  the  danger  of  the  lives  and  property  of  the  Queen's 
subjects,  is  an  indictable  offence.     The  law  of  the  country  would 
surely  be  very  defective  if  life  and  property  could  be  so  exposed 
to  danger  by  the  act  of  another  with  impunity.     There  is  no 
ground  for  saying  that,  according  to  the  doctrine  contended  for  by 
the  defendants'  counsel,  neither  brandy  nor  wine,  nor  any  igni- 
tible substance,  could  be  kept  in  the  cellar  of  a[town  house  without 
the  owner  of  the  house  being  liable  to  fine  and  imprisonment.    The 
substance  must  be  of  such  a  nature,  and  kept  in  such  large  quan- 
tities and  under  such  local  circumstances,  as  to  create  real  danger 
to  life  and  property.     The  well-founded  apprehension  of  danger 
which  would  alarm  men  of  steady  nerves  and  reasonable  courage 
passing  through  the  street  in  which  the  house  stands,  or  residing 
in  adjoining  houses,  is  enough  to  show  that  something  has  been 
done  which  the  law  ought  to  prevent  by  pronouncing  it  to  be  a 
misdemeanor.     Accordingly,  to  manufacture  or  to  keep  in  large 
quantities,  in  towns  or  closely  inhabited  places,  gunpowder,  which 
ror  this  purpose  cannot  be  distinguished  from  naphtha,  is,  by  the 
common  law  of  England,  a  nuisance  and  an  indictable  offence.  This 
doctrine  is  to  be  found  in  almost  all  treatises  on  Crown  law,  and 
it  was  acted  upon  in  Rex  v.   Taylor  (2  Strange,  1167),  Reg.^i. 
miliamiscaseil  Russell,  321),  and  in  Crowderv.  Tinklsr  (19  Ves. 
617).  We  are  next  to  consider  whether  the  facts  found  by  the  juiy 
in  this  case  were  sufficient  to  support  the  indictment.    The  jury 
found  that  *^  naphtha  is  very  inflammable,  more  so  than  spirits  of 
wine,  or  even  than  gunpowder  itself,  passing  into  vapour  at  a  heat 
of  HO""  of  Fahrenheit,  and  if  inflamed,  water  could  not  put  out  the 
fire  arising  from  it,  unless  that  water  was  applied  in  enormous  pro- 
portions relatively  to  the  quantity  of  inflamed  naphtha ;  and  tnat. 


1857. 


CRIMINAL  LAW  CASES.  349 

without  dispute,  a  fire  arising  and  commencing  with  the  quantity  Bbo 
kept  upon  these  premises  could  not  be  quenched,  and  would  pro-  .  ** 
duce  very  disastrous  consequences  to  the  neighbourhood."  The  ^mi> 
jury  to  be  sure  likewise  found,  **  that  it  was  the  practice  in  the  B1OO0. 
warehouse  never  to  allow  any  candles  or  fire  or  gaslight  to  enter 
therein,  and  so  long  as  that  continued  the  naphtha  would  not  pro- 
duce danger."  These  facts  taken  together  would,  we  think,  rally  Nmmmee. 
justify  a  verdict  of  guilty,  although  no  damage  was  actually 
done  by  the  naphtha.  We  cannot  say  that  it  might  not  have  been 
dangerous  to  life  and  property  irrespective  of  ignition  from  without* 
The  supposed  safety  from  within  depended  upon  the  care  of  the 
defendants'  servants  in  not  allowing  any  candles  or  fire  or  gaslight 
to  enter  the  warehouse,  and  it  was  only  so  long  as  this  care  con- 
tinued that  the  naphtha  could  not  produce  dangen  With  great 
and  unintermitting  care,  gunpowder  might  be  kept,  and  perhaps 
manufactured,  in  very  large  quantities  without  doing  any  damage ; 
the  law  takes  notice  that  occasional  carelessness  may  be  reckoned 
upon,  and  forbids  that  to  be  done  which  on  the  recurrence  of 
carelessness  will,  in  all  probability,  pi*ove  destructive  to  life  and 
property.  Therefore  the  simple  keeping  of  large  quantities  of 
gunpowder  in  the  midst  of  a  dense  population  was  considered  to  be 
a  misdemeanor  at  common  law.  The  statute  12  Geo.  3,  c  81, 
does  not  create  this  ofience ;  it  only  punishes  with  heavy  penalties 
and  forfeitures  the  breach  of  certain  regulations  which  it  enacts 
for  the  safe  keeping  and  carrying  of  gunpowder.  We  are  called 
upon,  however,  by  the  question  which  the  case  submits  to  us  to 
say,  whether,  when  such  a  manufacture  is  carried  on  so  carefully 
as,  in  the  opinion  of  scientific  men,  to  produce  no  danger,  its 
liability  to  danger  ab  extra  may  make  it  a  public  nuisance.  And 
we  have  no  doubt  that  its  liability  to  danger  ab  extra  may  make 
it  a  public  nuisance.  If  the  locality  were  in  the  midst  of  such 
terrific  fires  as  blaze  day  and  night  in  some  coal  and  iron  districts 
in  this  country,  there  might  well  be  a  danger  of  towns  being  laid 
in  ashes  by  the  explosion  of  a  large  accumulation  of  naphtha  as 
well  as  of  gunpowder,  however  carefully  it  might  be  kept  by  its 
owner  in  his  warehouse.  The  naphtha  stored  in  this  warehouse 
in  Suffolk-lane,  Thames-street,  in  the  heart  of  the  city  of  London, 
might  be  exposed  to  ignition  from  various  external  accidents?  A 
fire  might  thus  arise  ^'  which  could  not  be  quenched,  and  would 

f reduce  very  disastrous  consequences  in  the  neighbourhood." 
Jpon  the  trial  of  such  indictments  we  consider  that  it  is  a  ques- 
tion of  fact  for  the  jury,  whether  the  keeping  and  depositing  or 
the  manufacturing  of  such  substances  really  does  create  danger  to 
life  and  property  as  alleged;  and  this  must  be  a  question  of 
degree,  depending  on  the  circumstances  of  each  particular  case ;  no 
general  rule  of  law  can  be  laid  down  beyond  this,  that  the  substantial 
allegations  in  the  indictment  must  be  substantiaUy  proved.  In 
the  present  case  we  think  that  sufiScient,  although  not  necessarily 
conclusive,  evidence  was  adduced,  and  that  although  the  judge 
would  not  have  been  justified  in  directing  a  verdict  of  guilty  to  be 
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Km*        entered  without  tatnng  the  opinion  of  the  jury  upon  it^  he  was 

j^^      fully  justified  in  telling  the  jury  (which  he  appears  to  have  done) 

AVD        that  if  the  depositing  and  keeping  the  naphtha  in  the  manner 

BiooB.       described,  coupled  with  its  liability  to  ignition  ab  extroj  created 

I857!       danger  to  life  and  property  to  the  degree  alleged,  they  might  find 

— .'        a  verdict  of  guilty.      Whether  the  uability  to  i^tion  ab  extra 

Nm§amet.     could  properly  be  taken  into  consideration  by  the  jury  he  reserved 

for  our  opinion,  and  we   answer.  Yes.     The  conviction  must, 

therefore,  DC  affirmed.     TTbis  judgment  being  submitted  to  my 

Lord  Chief  Baron,  he  writes  thus :  ^' Dissentiente^  the  ChiefBaron ; 

not  because  he  differs  from  the  ruling  of  the  rest  of  the  court  in 

point  of  law,  but  because  it  appears  to  him  that  the  defendants 

were  indicted  merely  for  depositing  the  article  in  a  warehouse, 

and-were  convicted  upon  evidence  of  a  dangerous  use  of  it  in  mixing 

it  with  another  article  to  make  a  very  combustible  material,  and 

he  thinks  there  ought  to  be  no  judgment  against  the  defendants 

on  this  trial,  but  that  another  indictment  ought  to  be  preferred." 

With  sincere  deference  to  the  Lord  Chief  Baron,  I  must  observe, 

on  my  own  part,  that  we  have  taken  into  consideration  no  evidence 

except  evidence  to  support  the  charge  in  the  indictment,  because, 

although  there  was  evidence  of  the  manner  in  which  that  business 

was  carried  on,  that  was  not  the  foundation  of  our  judgment.   We 

think  that  the  evidence  supported  the  indictment,  and  we  rely 

only  on  the  evidence  of  danger  that  arose  from  the  manner  in 

which  it  was  deposited  and  kept  in  the  defendants'  warehouse. 

Conviction  affirmed. 
Wilde,  Q.  C.,  and  Locke  for  the  prosecution. 
Serjeant  Parry  for  the  defendants. 
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OXFORD  CIRCUIT. 

MONHOUTHSHIBE   SUMMEB   ASSIZES. 

July  2,  1857. 
(Before  Mr.  Baron  Martin.) 

Req.  V,  Williams,  (a) 

FdUe  preience$ — Note  of  bank  which  had  stopped  payment. 

Where  the  prisoner^  in  July,  1857,  gave  in  exchange  for  the  sum  of  51. 
a  promissory  note  for  the  payment  of  51.  of  the  Old  Bank^  Newport^ 
Monmouthshire^  and  stated  that  the  note  was  a  good  one^  though  in 
reality  the  Old  Bank  had  stopped  payment  in  the  year  1851^  as  the 
prisoner  well  hnewy  it  was  held  that  he  could  not  be  convicted  of 
obtaining  the  51.  by  false  pretences. 

THE  prisoner,  John  Williams^  was  indicted  for  having  on  the 
5th  of  July  falsely  pretended  to  one  Valentine  Hughes,  that 
a  certain  promissory  note  of  the  Newport  Old  Bank  was  a  good 
and  yalid  note  (he  the  said  John  Williams  well  knowing  that  the 
said  bank  had  long  before  stopped  payment)  by  means  of  which 
said  false  pretence  the  said  John  Williams  unlawfully  did  obtain 
from  the  said  Valentine  Hughes  the  sum  of  5/.,  the  moneys  of  the 
said  Valentine  Hughes,  with  intent  to  defraud. 

Partridge  for  the  prosecution. 

The  depositions  disclosed  the  following  facts ; — The  prosecutor 
went  on  the  5th  of  July,  1857,  to  a  public-house  where  the 
prisoner  was  drinking.  The  prisoner  said  that  he  would  pay  for 
a  gallon  of  beer  if  any  one  would  change  a  51.  note  for  him.  The 
prosecutor  handed  over  51.  in  exchange  for  the  note,  which  the 
prisoner  assured  him  was  a  good  one.  The  note  was  one  issued 
by  Messrs.  Williams,  of  the  Old  Bank,  Newport,  Monmouthshire, 
and  was  dated,  '^May,  1847.'*      When  taken  into  custody  the 

Erisoner  stated  that  he  had  taken  the  note  at  Abergavenny,  and 
ad  afterwards  heard  that  the  bank  had  stopped.  The  Old  Bank 
of  Newport  stopped  payment  in  October,  1851,  and  Messrs. 
Williams  were  made  bankrupts  in  the  same  year. 

Martin,  B. — Mr.  Partridge,  how  do  you  propose  to  make  out 

(a)  Baported  by  R.  Sawtbb,  Esq.,  Barrifter-atpLtw. 
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Koo.        the  charge  in  this  case  ?    It  appears  to  me  that  the  prisoner  can- 
WiLUAMs.     °^^  ^^  convicted.    Can  you  cite  any  decision  in  your  favour? 

'         Partridge, —  There  is  one  case  upon  the  point,  R.  v.  Spencer 

1857.  (3  C.  &  P.  420),  where  the  prisoner  was  indicted  for  falsely 
FalsTprtuncet.  Pretending  that  a  note  which  he  paid  away  was  a  good  and  avail- 
able note  at  the  time  he  so  paid  it  away,  and  thereby  obtaining 
money  from  the  prosecutor.  It  was  proved,  in  support  of  the 
charge,  that  the  prisoner  gave  the  note  to  the  prosecutor  in  pay- 
ment for  meat ;  and  a  witness  proved  that  he  told  the  prisoner  that 
the  Leominster  Bank  (from  which  the  note  had  issued)  had 
stopped  payment.  It  was  also  shown,  on  the  part  of  the  prosecu- 
tion, that  the  banking-house  at  Leominster  was  shut  up,  and  that 
Messrs.  Coleman  and  Morris  (the  bankers)  had  become  bankrupts; 
but  it  appeared  on  cross-examination  that  a  third  partner  had  not 
become  bankrupt.  Mr.  Justice  Gaselee  held  that  the  prisoner 
could  not  be  convicted,  because,  as  it  appeared  that  the  note  might 
ultimately  be  paid,  the  prisoner  could  not  be  said  to  be  guilty  of 
a  fraud  in  passing  it  away.  That  case  differs  from  the  present 
one,  inasmuch  as  here  there  is  no  solvent  partner  of  the  banL 
The  whole  firm  were  bankrupt. 

Martin,  B. — The  case  which  you  cite  is  against  you.  How 
can  the  fact  of  one  partner  being  solvent  maKe  any  difference? 
The  estate  might  pay  twenty  shillings  in  the  pound.  When  I 
read  the  depositions  I  thought  that  there  was  no  offence  within  the 
statute,  and  my  brother  Bramwell,  to  whom  I  spoke  upon  the 
subject,  thought  so  too.  The  officer  of  the  court  informs  me  that 
a  case  of  the  same  kind  was  tried  some  time  ago  at  Shrewsbury, 
and  that  the  judge  ordered  an  acquittal.  I  think  that  decision  was 
correct,  and  I  hold  that  the  prisoner  must  be  acquitted. 

Verdict— Not  Guilty. 
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OXFORD  CIRCUIT. 

BsRKS  Summer  Assizes,  1857. 

July  10. 

(Before  Baron  Bbammhsll.) 

Reo.  v.  Blackwsll.  {a) 

isaner  commUtedfar  trial  appearing  to  be  insane — Removal 
to  asylum — Recognizances — Course  of  procedure^  3^4  Vict,  e,  64. 

A  prisoner  committed  for  trial  upon  a  charge  of  murder  having  become 

insane  was  removed  to  a  lunatic   asylum^  by  virtue  of  a  warrant 

under  the  hand  of  a  Principal  Secretary  of  State,     The  grand  jury^ 

at  the  assizes  at  which  he  would  in  due   course  have  been    tried, 

found  a  true  bill  against  him* 

HMj  that  the  proper  course  was  to  respite  the  recognizances  sine  die. 

THE  prisoner,  John  Blackwell,  was  indicted   for  the  wilful 
murder  of  Thomas  Ranee  at  Wokingham,  on  the  14th  May, 
1857. 

Carrington,  for  the  prosecution,  said : — In  this  case  the  grand 
jury  have  returned  a  true  bill  for  murder.  The  circumstances  of 
the  case  are  peculiar,  and  it  is  doubtful  what  is  the  proper  course 
to  be  pursuea.  The  person  charged  was,  at  the  time  of  commit- 
ting the  offence,  perfectly  insane,  and  on  the  day  previous  to  the 
murder  was  about  to  be  removed  to  a  lunatic  asylum.  While  in 
confinement,  he  assaulted  and  killed  the  person  who  had  the  care 
of  him.  He  was  duly  committed  to  the  county  gaol  for  trial,  but 
has  since  been  removed  to  a  lunatic  asylum,  where  he  now  is,  and 
there  is  no  doubt  that  he  is  not  fit  to  take  his  trial.  It  is  neces- 
sary that  some  order  should  be  made  by  the  court. 

Bramwell,  B. — There  ought  to  be  some  evidence  upon  oath 
before  me.  Probably  the  governor  of  the  gaol  can  give  me  the 
requisite  information,  and  I  will  then  make  such  order  as  may  be 
proper. 

Samuel  Ferry  (governor  of  the  county  gaol)  was  then  sworn. — 
John  Blackwell  was  in  my  custody  under  a  warrant  of  committal 
upon  a  charge  of  murder,  but  he  has  since  been  removed  to  the 

(a)  Reported  by  R.  Sawtkb,  Esq.,  BAirister-at-I^w. 
VOL   VII.  2   A 
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Blackwell. 
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Lunatic  Asylum  at  Littlemorc,  by  virtue  of  a  warrant  under  the 
hand  of  Sir  George  Grey.  He  was  insane  at  the  time  he  was 
brought  to  the  gaol,  and  also  when  he  was  removed.  I  produce 
the  warrant,  (b), 

Bbamwell,  B. — Mr.  Herope  (the  Deputy  Clerk  of  Arrai^s) 
informs  me  that,  under  these  circumstances,  the  proper  course  is  to 
order  that  the  recognizances  be  respited  sine  die.  That  order  will 
therefore  be  made.  Recognizances  respited  sine  die. 

Carringtany  for  the  prosecution. 


(6)  The  warrant  was  as  follows  : — 

**  The  Right  Honoumble  Sir  George  Grejr,  Bart.,  one  of  Her  Majesty's  Most  Honourable 
Privy  Council,  and  Principal  Secretary  of  State,  &e.,  &c.,  &c. 

"  Whereas  by  an  act  of  Parliament  passed  iu  the  3rd  and  4th  years  of  Her  present  Majesty, 
intitntled,  An  Act  for  making  Jurther  Promsions  fur  the  Confinement  and  Maintenance  of 
Ineane  Priaonen^  it  is  enacted  :  *  That  if  any  person  while  imprisoned  in  any  prison  or  other 
place  of  confinement,  under  any  sentence  of  death,  transportation,  or  imprisonment,  or  nndtf 
charge  of  any  offence,  or  for  not  finding  bail  for  good  bebaTioor,  or  to  keep  the  peace,  or  to 
answer  a  criminal  charge,  or  in  conseqoence  of  any  summary  conviction,  or  order  by  any  justice 
or  justices  of  the  peace,  or  under  any  than  civil  process,  shall  appear  to  be  insane,  it  shall  be 
lawful  for  any  two  justices  of  the  peace  of  the  oouuty,  city,  borough,  or  piaoe  where  steb 
person  is  imprisoned,  to  inquire  with  the  aid  of  two  phyiiieiana  or  suigeoos  as  to  the  insanity  of 
such  person,  and  if  it  shall  be  duly  certified  by  such  justices  and  such  physicians  or  soi^geoos 
that  such  person  is  insane,  it  shall  be  lawful  for  one  of  Her  Majesty's  Prindpal  Secretaries  af 
State,  upon  receipt  of  such  certificate,  to  direct  by  warrant  under  his  haud^  that  ituch  peraoo  ihal 
be  remored  to  sncli  county  lunatic  asylum,  or  other  proper  receptacle  for  insane  persona,  as  the 
said  Secretary  of  State  mayjiidge  proper  and  appoint,  and  whereas  it  has  been  certified 
to  me,  under  the  hands  of  A.  B.  and  C.  D.,  two  justices  of  the  peace,  and  under  the  hands 
of  E.  F.  and  0.  H.,  two  surgeons,  being  persons  authorised  as  aforesaid,  that  John 
Blackwell  who  was  committed  on  the  13th  day  of  January,  1S57,  to  Beading  Goal,  lor  trial 
on  a  charge  of  murder,  has  become  insane,  and  whereas  the  Lunatic  Asylum  at  Littlemorc^ 
near  Oxford,  has  been  recommended  to  me  as  a  fit  and  proper  receptacle  for  the  said  Innatlc, 
and  whereas  it  has  been  certified  to  me  by  two  justices  <^  the  peace,  that  they  inteod  to  make 
an  order  upon  the  parish  of  Wokingham,  in  tbe  county  of  Berks,  in  which  the  swd  hmatis 
has  been  adjudged  to  be  settled,  for  the  weekly  maintenance  of  .the  said  lunatic  in  a  lunatic 
asylum,  I  do  hereby  in  pursnance  of  the  act  of  Parliament  above  recited,  authorise  and  direct 
you  to  remove  the  said  John  Blackwell  from  the  said  gaol  to  tbe  said  lunatic  asylum,  there  to 
remain,  maintenance  for  the  said  lunatic  to  be  provided  as  aforesaid,  until  further  order  shall 
be  made  herein,  and  for  so  doing  this  shall  be  your  warrant. 

"Given  at  Whitehall,  27th  May,  1857. 

♦*  To  the  Sheriff  of  the  County  of  Berks,  >  "  G.  GREY." 

and  all  others  whom  it  may  concern,     y 
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OXFORD  CIRCUIT. 

Worcester  Summer  Assizes,  1857. 

July  17. 

(Before  Baron  Martin.) 
Reg.  t?.  Williams,  (a) 

lAxreeny — False  pretences — Obtaining  money  by  means  of  a  trick. 

The  prisoner  went  into  the  shop  of  the  prosecutor  and  purchased  some  tO' 
baccOf  the  price  of  which  was  three-halfpence^  and  tendered  a  half-crown 
in  payment.  The  prosecutor^ s  shopman  put  down  two  shillings  upon 
the  counter^  while  he  was  counting  out  the  rest  of  the  change  in  half- 
pence  ;  the  prisoner  took  up  the  two  shillings^  and  pretending  to  throw 
them  into  the  tilly  though  in  reality  he  only  threw  back  oncy  asked  for 
four  sixpences  instead  of  them ;  he  received  one  shilling  and  two  six- 
penceSa 

Seld,  upon  an  indictment  charging  him  with  stealing  the  shilling^  that  he 
could  not  be  convicted, 

THE  prisoner  was  indicted  for  stealing  one  shilling  the  property 
of  John  Tippin,  at  Evesham. 

I\noell  for  the  prosecution. 

On  the  part  of  the  prosecution  a  witness  was  called,  who 
deposed  as  follows: — I  am  shopman  to  the  prosecutor.  On 
Friday,  the  10th  of  July,  the  prisoner  came  to  the  shop;  he 
asked  for  half  an  ounce  of  tobacco  :  I  served  him  with  it ;  he  pitched 
down  half-a-crown  upon  the  counter.  I  put  two  shillings  down 
upon  the  counter,  and  whilst  I  was  counting  the  halft)ence  out  of 
the  drawer,  which  was  partly  open,  the  prisoner  picked  up  the  two 
shillings  off  the  counter,  and,  as  I  thought,  threw  them  into  the 
till,  and  asked  for  four  sixpences  instead  of  them.  I  gave  him  one 
shilling  and  two  sixpences,  I  also  gave  him  fourpence  halfpenny, 
the  tobacco  coming  to  three-halfpence.  I  suspected  that  some- 
thing was  wrong,  but  did  not  like  to  open  the  drawer  whilst  the 
prisoner  wasthere,  but  immediately  he  had  left  the  shop  I  counted 
the  money  in  the  drawer.  Before  the  prisoner  came  into  the  shop, 
I  had  fourteen  shillings  and  fourpence  in  silver  in  the  drawer.  I 
put  the  half-crown  wnich  I  received  from  the  prisoner  in,  which 

(<v)  Reported  by  R.  Satvyer,  Esq.,  Barrister-at-Law« 
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Rbo.        would  make  sixteen  shillings  and  tenpence,  and  after  taking  out 

^'  the  two  shillings  for  the  prisoner,  I  ought  to  have  had  fourteen 

iLUAMs.     gjjmjugg  and  tenpence,  but  on  counting  my  money  I  found  that  I  had 

1857.       only  thirteen  sliillings  and  tenpence.     After  ne  had  thrown  the 

two  shillings  into  the  drawer,  as  I  thought,  and  as  he  drew  his 

Fa^^towef.  ^^^^  away,  I  saw  his  thumb  bent  close  to  the  palm  of  his  hand; 
I  saw  him  put  his  hand  into  his  pocket ;  this  made  me  suspect  that 
something  was  wrong. 

Martin,  B. — Mr.  Powell,  how  do  you  make  out  that  this  is  a 
larceny  ?  If  it  be  anything  at  all,  it  seems  rather  to  amount  to 
obtaining  money  by  false  pretences.  The  witness  appears  to  have 
laid  the  money  down  upon  the  counter  for  the  prisoner  to  take 
up ;  that  amounts  to  a  parting  with  the  property  in  it,  and  there 
cannot  be  a  conviction  for  larceny. 

PowelL — The  charge  is  made  out,  for  the  possession  of  the 
money  was  never  parted  with ;  it  was  only  put  down  upon  the 
counter  for  the  purpose  of  being  afterwards  handed  over  to  the 
prisoner,  and  he  had  no  right  to  take  it  up.  But  even  if  that  be 
not  so,  the  prisoner  ought  still  to  be  convicted,  for  the  case  comes 
within  a  class  of  offences  which  have  always  been  held  to  amount 
to  larceny.  The  prisoner  has  obtained  the  money  by  means  of  a 
trick ;  R.  v.  OUoer  (4  Taunt.  274),  is  in  point.  That  case  is 
reported  as  follows : — ^^  The  prisoner  having  obtained  a  quantity 
of  gold  went  to  a  public-house  in  the  neighbourhood  of  Newcastle- 
upon-Tyne  ;  William  Smith,  the  prosecutor,  who  was  groom  to 
Sir  James  Hall,  and  who  had  about  him  notes  belonging  to  his 
master,  to  a  considerable  amount,  happened  to  enter  the  room 
where  the  prisoner  was ;  soon  afterwards  the .  prisoner  took  an 
occat*ion  to  make  a  display  of  his  gold,  when  a  conversation  respect- 
ing it  ensued  between  the  prisoner  and  the  prosecutor ;  the  prose- 
cutor expressed  a  wish  that  the  prisoner  would  oblige  him  by  some 
gold  in  exchange  for  notes  ana  silver;  the  gold  was  not  to  be 
purchased  at  an  advanced  price,  but  was  to  be  taken  at  its  legal 
currency.  The  prisoner  stated,  that  if  it  would  be  any  material 
accommodation  to  the  prosecutor,  and  the  prosecutor  would  do  him 
the  same  kindness  on  a  future  occasion,  he  would  let  him  have 
some  gold  in  exchange  for  notes  and  silver ;  this  was  done  to  a 
small  amount  The  prisoner  then  observed  that  if  it  would  be  of 
any  material  service  to  the  prosecutor,  he  could  procure  him  a 
considerable  further  quantity  of  gold,  if  the  prosecutor  would  lay 
down  notes  to  the  amount.  Upon  this  the  prosecutor  paid  to  the 
prisoner  35Z.  in  bank  notes,  which  the  prisoner  took  up,  and  went 
out  promising  to  return  immediately  with  the  gold.  The  prisoner 
did  not  return,  and  the  prosecutor  never  saw  him  again  till  be 
was  apprehended.  Upon  these  facts  being  proved,  %\''ood,  R, 
held  that  the  case  clearly  did  amount  to  larceny,  if  the  jury  believed 
the  intention  of  the  prisoner  was  to  run  away  with  the  notes,  and 
never  to  return  with  the  gold ;  whether  the  prisoner  had  at  the 
time  the  animus  furandi  was  the  sole  point  upon  which  the  ques- 
tion turned."     So  here,  the  jury  would  be  of  opinion  that  the 
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prisoner  went  into  the  shop  for  the  purpose  of  getting  possession  ^*^- 

of  the  money,  and  if  that  was  so  he  ougnt  to  be  convicted.  WiLUAjfa. 

Martin,  B. — No ;  the  decision  in  ine  case  you  refer  to  was  

quite  right,  but  it  does  not  apply.     The  case  against  the  prisoner  ]^- 

here  is,  that  he  pretended  that  he  had  returned  the  whole  of  the  larcemy 
money,  when  in  reality  he  had  only  returned  one  shilling.     He  FaU  prttenctt. 
cannot^  therefore,  be  convicted  upon  this  indictment,  thoush  it 
might  be  otherwise  if  he  had  been  indicted  for  obtiuning  the  shilling 
by  fidse  pretences.                                        Verdict — Not  Guilty. 


OXFORD  CIRCUIT. 
Stafford  Summer  Assizes,  1857. 

July  23. 

(Before  Baron  Martin.) 

Reg.  v.  Jackson  and  Another,  (a) 

Mnrder-^IVisaners    charged  toith  a  joint  offence — Separate  trials-^ 

Common  unlawful  objeeU 

Where  two  persons  charged  with  murder  by  the  same  indictment  had 
made  statements  implicating  one  another^  and  those  statements  were 
evidence  for  the  prosecution^  the  courts  upon  the  application  of  the 
counsel  appearitig  for  one  prisoner^  allowed  them  to  have  separate 
trials, 

Where  two  persons  go  out  with  the  common  object  of  robbing  a  third 
person^  and  one  ofthem^  in  pursuit  of  that  common  object^  does  an  act 
which  causes  the  death  of  that  third  person^  under  such  circumstances 
as  to  be  murder  in  him  who  does  the  actj  ii  is  murder  in  the  other 
also* 

GEORGE  JACKSON,  and  Charles  Brown  were  indicted  for 
the  wilful  murder  of  William  Charlesworth,  on  the  23rd  of 
May,  1857,  at  the  parish  of  Abbott*s  Bromley. 

Kenealey. — It  appears  upon  the  depositions  that  the  two  pri- 
soners have  respectively  made  statements  implicating  one  an*- 
other  as  being  connected  with  the  charge  which  is  to  be  inquired 
into.     One  of  those  statements  was  made  by  the  prisoner  Jackson 

(a)  Reported  by  R.  Sawtsu,  Esq.,  Btfrister-ftt-Lftw. 
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Rbo.        when  before  the  magistrates,   and  the  other  was  made  by  the 


prisoner  Brown  to  an  inspector  of  police.    They  will  be  given  m 
^c^^»o       evidence  on  behalf  of  the  prosecution,  and  will  necessarily  influence 


9. 
AND 


Amotubr.    the  minds  of  the  jury.     It  is  suggested,  therefore,  that  the  <mly 
"~        way  to  insure  a  fair  trial,  is  to  try  the  prisoners  separately,  so  that 

*       the  statement  of  the  one  may  not  be  in  evidence  before  the  jury 

Evidence--    upou  the  trial  of  the  other. 
^j^Ia*"^     Bramwell,  B. — I  have  spoken  to  my  brother  Martin,  and  we 
off^itce.  ^j^j^jj,   ^^^^  '^f  j^  -g  ^jghed  that  the  prisoners  should   be  tried 

separately,  it  ought,  under  the  circumstances,  to  be  allowed. 

The  prisoner  Jackson  was  then  given  in  charge  to  the  jury. 

It  was  alleged  by  the  prosecution,  that  on  the  night  in  question 
the  prisoner  and  other  persons  were  at  a  public-house,  called  the 
Coach  and  Horses,  to  which  the  deceased  came  in  the  course  of 
the  evening ;  that  after  the  deceased  had  gone  away,  the  prisoner 
and  Charles  Brown  followed  him  for  the  purpose  of  robbing  him, 
and  that  in  pursuance  of  that  object,  the  prisoner,  or  Charles 
Brown,  or  both  of  them,  struck  him  on  the  head  with  a  large 
hedge-stake,  and  thus  caused  his  death.  In  addition  to  evidence 
which  was  produced  to  support  these  alleged  facts,  it  was  proved 
that  the  prisoner  had,  when  he  was  before  the  magistrates,  made 
the  following  statement,  being  the  one  first  above  alluded  to : — *^  I 
went  to  the  Coach  and  Horses  on  Friday  night.  I  was  looking  at 
them  bowling,  and  they  would  make  me  one  of  the  bowlers,  and  I 
did  sa  Brown  and  me  had  a  jug  of  ale  or  two.  I  sat  against  Mr. 
Bamford ;  they  sat  on  the  other  side.  Bamford  and  Charlesworth 
quarrelled  about  selling  some  barlev.  John  Cresswell  and  Brown 
were  making  it  out  to  go  and  frighten  Charlesworth.  Cresswell 
said,  '  I'll  go  and  put  a  jacket  on  that  they  will  not  know  me.' 
Then  against  Fitchett's  hedge,  he  said  to  me,  ^  You  must  not  say 
anything;  we  shall  have  something  to-night.'  He  said  to  me  and 
Brown,  '  Go  on  after  him,  and  I  will  foUow.'  I  felt  very  tipsy, 
and  me  and  Brown  went  on ;  I  was  going  home,  and  Brown  says 
to  me,  *  Oh,  come,  come  on,  we  shall  have  some  money  to-night' 
I  was  so  tipsy  that  I  was  persuaded.  I  was  so  tipsy  that  I  did  not 
know  what  I  was  doing  of;  I  did  pull  that  stake  out  of  the  hedge ;  I 
was  going  along,  and  Mr.  Charlesworth  asked  me  where  I  was  goiz^ 
along  the  road.  He  fetched  me  a  stroke  with  his  stick.  He  sai^ 
*  I  know  you  are  after  me :  you  want  to  rob  me.'  He  up  with  his 
stick  to  strike  me  again.  I  got  this  stake  and  catched  him  at  the 
back  of  the  head,  and  knocked  him  down.  I  was  sorry.  After 
that  I  tumbled  myself.  I  was  so  tipsy,  I  did  not  know  what  I 
was  doing.  I  was  sorry  I  did  do  it,  and  that  was  all  I  did  at  him. 
Brown  picked  his  pocket,  and  gave  me  the  money,  and  I  put  it 
into  mine.  He  picked  up  the  stake ;  whether  he  hit  him,  I  cannot 
tell,  I  was  so  put  about.  I  sat  on  the  hedge ;  I  was  rather  sick. 
Directly  after,  he  said,  *  Come  on ;'  so  we  did,  and  went  off.  We 
went  along  the  road  across  the  fields.  He  asked  me  for  some 
money,  and  I  gave  him  three  half-crowns.  He  said  the  other 
would  do  towards  night ;  so  we  parted  at  that     I  saw  no  more  of 


1857. 


CRIMINAL  LAW  CASES.  359 

him  till  next  day^  at  the  Coach  and  Horses^  Dulcimer  (Cresswell)        Rbo. 
came  to  me^  and  said,  *  You  must  not  say  anything.'"  *• 

The  jury  found  the  prisoner  Guilty.  ^j,^ 

Charles  Brown  was  then  given  in  charge  to  the  jury.     The     Anothkr. 
same  facts  were  alleged  on  the  part  of  the  prosecution  as  in  the  case 
of  Jackson,  and  proved,  except  that  the  statement  of  Jackson  was 
not  put  in,  and  it  was  proved  in  addition  that  the  prisoner  had  made    Eoidmce-- 
the  following  statement,  bein^  the  one  secondly  above  referred  to:  ^^^^p"^ 
**  I  was  at  the  Coach  and  Horses.     George  Jackson^  Dulcimer  <>/««»• 

Jack  (Cresswein,  H.  Murray,  and  C.  Harvey  were  there  last 
night.  May  22nd.  We  were  drinking  one  among  another.  Mr. 
Charlesworth,  of  Rake  End,  came  in.  Dulcimer  Jack  said  to  me 
and  Jackson,  *  We'll  go  and  frighten  Mr.  Charles  worth.'  We 
all  went  out  together,  leaving  Mr.  Charlesworth  in  the  bouse.  We 
all  went  together  as  far  as  Mr.  Bannister's,  about  fifty  yards,  where 
Dnlcimer  Jack  sat  down  on  the  bank ;  I  and  Jackson  left  him. 
While  we  were  all  together,  I  heard  Mr.  Charlesworth  come  out 
of  the  Coach  and  Horses.  Then  I  and  Jackson  went  along  the 
road  as  far  as  the  Cross  of  the  Hand.  I  went  on  a  few  yards,  and 
then  I  turned  back  again,  and  found  Jackson  and  Charlesworth 
together  talking.  Jackson  held  the  large  hedge-stake,  which  the 
pouce  have  got,  behind  him.  This  was  a  little  before  two  o'clock 
thiB  morning.  I  don't  know  what  passed  between  Jackson  and 
Charlesworth.  Mr.  Charlesworth  passed  on  towards  his  house. 
Jackson  and  I  followed  ;  Jackson  said,  '  Now  is  the  time.'  He 
then  went  up  to  him  and  struck  him  on  the  side  of  the  neck  with 
the  hedge-stake  he  had  with  him.  Mr.  Charlesworth  fell  down, 
and  when  he  was  down  Jackson  struck  him  with  the  stick  and 
kicked  him  on  the  side  of  the  head.  I  did  not  hit  or  kick  him 
at  all;  I  did  not  hear  him  make  any  noise,  neither  did  he  struggle. 
Jackson  and  I  then  turned  him  on  his  back,  he  having  fallen  on 
his  face.  I  searched  one  of  the  pockets,  and  Jackson  the  other, 
I  took  some  silver  out  of  the  pocket  I  searched,  and  Jackson  took 
out  some  gold,  silver,  and,  I  believe,  a  5/.  note.  I  gave  what  I 
found  in  the  pocket  to  Jackson ;  all  of  it  We  then  returned 
towards  Bromley  up  Broad-lane ;  I  went  with  Jackson  as  far  as 
Mr.  Murray's  middle  stile.  I  then  asked  him  for  some  money,  and 
he  gave  me  two  half-crowns.  I  then  wished  him  good  night,  and 
left  him.  Dulcimer  Jack  told  us  only  to  frighten  him.  When 
we  had  left  Dulcimer  Jack,  Jackson  said,  ^  Let  us  stun  him,  and 
take  his  money.'  The  above  statement  is  the  truth,  and  I  make 
it  voluntarily,  having  been  cautioned  by  Inspector  Crisp  that  what 
I  might  say  would  be  taken  down  in  writing,  and  might  be  used 

^^"'^^  ™^-  «^  Charles  Bbown." 

When  before  the  mogistrates,  and  after  the  prisoner  Jackson 
had  made  his  statement,  the  prisoner  Brown  stated  as  follows : — 
'^  I  did  not  pick  up  the  stake ;  I  did  not  persuade  him  to  go  on 
with  me.  I  picked  one  pocket,  and  he  picked  another.  I  gave 
him  tlic  money,  and  he  gave  me  two  half-crowns,  and  that  is  alL" 


360  CRIMINAL  LAW  CASES. 

^■®'  Coohe  EvanSf  in  addressing  the  jury. — There  is  nothin^to  show 

Jacksom     t'^^^  *^^  ^'^^  which  caused  the  death  was  struck  by  the  prisoner, 

AND        or  that  he  was  a  confederate  for  the  purpose  of  doing  anything 
ANcn-HEB.    more  than  taking  the  money  of   the  deceased.      The    prisoner 

I857!       cannot  be  convicted  of  murder^  unless  it  is  shown  that  the  murder 

was  committed  in  the  prosecution  of  some  unlawful  purpose  of  the 

^^^^^^^^'^ZLi  prisoner.  Mr.  Greaves  in  his  edition  of  Russell  on  Crimes,  vol. 
--^Si?  o/«iM«,  ^*  P-  29,  after  stating  the  general  rule  upon  the  subject,  says, 
''But  this  will  apply  only  to  a  case  where  the  murder  was 
committed  in  prosecution  of  some  unlawful  purpose,  some  common 
design  in  which  the  combining  parties  were  united,  and  for  the 
effecting  whereof  they  had  assembled ;  for,  unless  this  shall  appear, 
though  the  person  giving  the  blow  may  himself  be  guilty  of  murder 
or  manslaughter,  yet  the  others,  who  came  together  for  a  different 
purpose,  will  not  be  involved  in  his  guilt.  Thus,  where  three 
soldiers  went  together  to  rob  an  orchard,  two  got  upon  a  pear-tree, 
and  the  third  stood  at  the  gate  with  a  drawn  sword  in  his  hand, 
and  the  owner's  son  coming  by,  collared  the  man  at  the  gate,  and 
asked  him  what  business  he  had  there,  whereupon  the  soldier 
stabbed  him,  it  was  ruled  to  be  murder  in  the  man  who  stabbed, 
but  that  those  on  the  tree  were  innocent:"  (Forst.  353.)  He  cntes 
also  iZ.  V.  Howell  (9  C.  &  P.  437),  where  the  law  upon  the  subject 
was  laid  down  by  Littledale,  J.,  at  great  length.  It  is  submitted 
that  the  charge  is  not  made  out  against  the  prisoner,  as  it  is  not 
shown  that  he  was  at  all  concerned  in  the  act  which  caused  the 
death  of  the  deceased. 

Bramwell,  B.  (in  summing  up  to  the  jury.) — The  rule  of  law 
is  this, — if  two  persons  are  engaged  in  the  pursuit  of  an  unlawiiil 
object,  the  two  having  the  same  object  in  view,  and,  in  the  pursuit 
of  that  common  object,  one  of  them  does  an  act  which  is  the  cause 
of  death,  under  such  circumstances  that  it  amounts  to  murder  in 
him,  it  is  murder  in  the  other  also.  The  cases  which  have  been 
referred  to  by  the  prisoner's  counsel  may  be  explained  in  this  way. 
The  object  for  whicn  the  parties  went  out  was  comparatively  a  trifling 
one,  and  it  is  almost  impossible  to  suppose  that  if  one  had  com- 
mitted a  murder  while  engaged  in  the  pursuit  of  such  an  object,  the 
act  could  have  been  done  in  furtherance  of  the  common  object 
they  had  in  view,  which  was  comparatively  so  unimportant.  There 
is  evidence  in  the  present  case  of  the  prisoner  and  Jackson  going 
together  with  the  intention  of  robbing  Charlesworth  the  deceasea 
If  you  believe  the  statement  made  by  the  prisoner  that  Jackson 
gave  the  blow  of  which  Charlesworth  died,  it  was  clearly  murder 
in  him.  Then  was  the  blow  ^ven  in  furtherance  of  the  common 
object?  It  may  be  illustrated  in  this  way.  Suppose  two  men  go 
out  together,  and  one  of  them  holds  a  third  man  for  the  purpose  of 
enabling  his  companion  to  cut  that  man's  throat,  and  his  companion 
does  so,  no  one  could  doubt  that  they  are  both  equally  guilty  of 
murder.  The  guilt  of  both  would  be  the  same.  Therefore  I 
leave  the  case  to  you  in  this  way.  If  you  find  the  common  unlaw- 
ul  object  in  the  two  prisoners,  and  death  ensuing  from  the  act  of 
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Jackson  in  pursuance  of  that  common  unlawful  object,  under  such  Bso. 

circumstances  that  it  was  murder  in  him,  it  is  your  duty  to  find  j^^^g^ 

the  prisoner  guilty.                                                Verdict — Guiliy.  and 

Motteram  and  Clay^  for  the  prosecution.  Ahothbr. 

Kenealey^  for  the  prisoner  Jackson.  \^t, 

Cooke  £van8,  for  the  prisoner  Brown.  ' 

Evidenee — 

Sepcaraie  trial 

— JokU  offmoe. 


OXFORD  CIRCUIT. 

Shropshire  Summer  Assizes,  1857. 

July  27. 
(Before  Baron  Martin.) 
Reg.  17.  Yates,  (a) 

Costs  of  prosecution — Manslaughter — Right  of  father  of  deceased  to 
prosecute — Person  appearing  on  recognizance  to  prosecute — 7  Geo,  4, 
c.  64,  s,  22. 

In  a  case  of  manslaughter,  the  father  of  the  deceased  retained  an  attorney 
to  prosecute  the  person  charged.  In  pursuance  of  this  retainer,  the 
attorney  prepared  and  delivered  briefs  to  counsel  at  the  assizes,  with 
instructions  to  conduct  the  prosecution,  A  constable  of  the  county 
police  had  been  bound  over  by  recognizance  to  prosecute,  and  the 
solicitor  for  the  police,  in  pursuance  of  general  orders  given  to  him  by 
the  constabulary  committee,  prepared  and  delivered  a  brief  to  counsel : 

Held,  that  the  court  had  no  power  to  order  that  the  attorney  who  had 
been  retained  by  the  father  should  be  allowed  the  costs  of  preparing 
briefs,  SfC. 

THE  prisoner,  John  Yates,  was  indicted  for  the  manslaughter 
of  Charles  Elliott,  at  the  parish  of  Allrighton : — 
Cook  Evans  and  Talfourdy  for  the  prosecution. 
Corbett,  for  the  prosecution. 

The  prisoner  had  been  charged  before  the  committing  magis- 
trates with  the  offence  above  mentioned,  and  had  been  duly 
committed  for  trial.  Two  days  after  the  death,  the  father  of 
the  deceased  gave  a  retainer  to  a  Mr.  Hughes,  an  attorney, 
authorizing  him  "  to  prepare,  present,  and  prosecute  a  bill  of  indict^ 

(a)  Reported  by  R.  Sawtsb,  Esq.,  Baniater-at  Law. 
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Bbo.        ment  at  the  next  assizes  to  be  holden,  &c.''  In  parsaance  of  this  re- 
Y  *'  tainer,  Mr.  Hughes  prepared  briefs,  and  delivered  them  to  connsel  to 

prosecute  the  prisoner.     He  also  applied  to  the  coroner  for  copies 

1857.        of  the  depositions,  and  had  paid  a  sum  of  1/.  Ss.  \0d.  for  them. 
^rr~  -      The  magistrates  who  had  committed  the  prisoner  for  trial   had 
prosecution^  bound  ovcr  a  constable  of  the  county  police  to  prosecute,  and  as 
Attomejf.     was  usual  in  such  cases,  and  in  pursuance  of  general  orders  given 
to  the  solicitor  of  the  police  force,  by  the  constabulary  committee 
for  the  county,  that  gentleman  had  prepared  a  brief,  which  he  had 
delivered  to  another  counsel  (Corbett),  with  instructions  to  con- 
duct the  prosecution. 

Cook  Evans. — The  father  of  the  deceased  had  a  right  to  retain 
an  attorney  to  prosecute,  but  it  is  suggested  by  the  officer  of  the 
court  that  it  is  questionable  whether  the  costs  of  that  attorney 
in  carrying  on  the  prosecution  can  be  allowed. 

Martin,  B. — It  certainly  appears  to  be  satisfactory  that  the 
friends  of  the  deceased  should  be  allowed  to  prosecute  if  they 
choose  to  do  so,  and  that  the  expenses  they  are  put  to  should  be 
allowed,  but  it  is  clear  that  I  must  allow  the  expenses  of  preparing 
the  brief  which  has  been  delivered  to  Mr.  Corbett. 

Cook  Evans, — The  question* turns  upon  the  proper  construction 
to  be  put  upon  the  7  Geo.  4,  c.  64,  s.  22,  which  enables  the  court 
to  allow  the  costs  of  the  prosecution.  It  is  in  these  words,  '*  and 
with  regard  to  the  payment  of  the  expenses  of  prosecutions  in 
cases  of  felony,  be  it  enacted,  that  the  court  before  which  any 
person  shall  be  prosecuted  or  tried  for  any  felony,  is  hereby 
authorized  and  empowered  at  the  request  of  the  prosecutor,  or  of 
any  other  person,  who  shall  appear  on  recognizance  or  subpoena, 
to  prosecute  or  give  evidence  against  any  person  accused  of  any 
felony,  to  order  payment  unto  the  prosecutors  of  the  costs  and  ex- 
penses which  such  prosecutor  shall  incur  in  preparing  the  indictment, 
and  also  payment  to  the  prosecutor  and  witnesses  for  the  prose- 
cution of  such  sums  of  money  as  to  the  court  shall  seem  reasonable 
and  sufficient  to  reimburse  such  prosecutor  and  witnesses,  for  the 
expenses  they  shall  have  severally  incurred  in  attending  before  the 
examining  magistrate  or  magistrates  and  the  grand  jury,  and  in 
otherwise  carrying  on  such  prosecution,  and  also  to  compensate  them 
for  their  trouble  and  loss  of  time  therein."  It  is  submitted,  that  under 
the  powers  given  by  this  section,  the  expenses  which  Mr.  Hughes 
has  been  put  to  in  carrying  on  the  prosecution  may  be  allowed  by 
the  court,  and  also  that  they  ought  to  be  so  allowed.  The  father  of 
the  deceased  would  appear  to  be  the  proper  person  to  give  instruc- 
tions for  the  prosecution,  and  if  not  allowed  in  this  case,  it  will 
amount  to  laying  down  a  rule,  that  in  no  case  could  such  expenses 
be  allowed.  Suppose  this  was  a  case  of  burglary,  it  could  not  be 
said  that  the  person  whose  house  was  broken  into  ought  not  to  be 
allowed  to  give  instructions  to  an  attorney,  and  thus  take  care 
that  the  prosecution  for  the  offence  by  which  he  has  suffered 
injury  should  be  properly  conducted :  that  is  almost  the  same  as 
the  present  case,  in  which  the  father  is  the  person  who  has  suffered 
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injury  by  the  death  of  his  child^  and  who  is  most  interested  in  the        ^'^' 
prosecution.     The  rule,  which  appears  to  have  been  made  by  the      YATEg. 

magistrates  of  the  county,  cannot  be  binding  upon  the  judge  at        

the  assizes,  however  proper  such  a  rule  may  be.     It  may  be  that        ^'^' 
"  the  prosecutor"  is  one  person,  and  the  person  "  who  shall  appear      CottTqf 
on  recognizance  to  prosecute"  is  another.     The  coroner  has  recog-  proKeutum-^ 
nized  Mr.  Hughes  as  being  the  attorney  for  the  prosecution.     It      -^wornqr. 
is  therefore  submitted  that  the  costs  should  be  allowed. 

Martin,  B.  (after  consulting  with  Bramwell,  B.) — The 
question  is,  whether  I  can  allow  a  double  set  of  costs,  and  I  am  of 
opinion  that  I  have  no  power  to  do  so.  The  person  who  is  bound 
over  to  prosecute  is  really  the  prosecutor,  and  is  obliged  to  appear. 
It  is  not  the  same  as  a  case  of  burglary,  for  the  person  whose 
house  is  broken  into  is  interested  in  the  prosecution,  but  here  the 
person  interested  is  dead.  The  coroner  has  only  recognized  Mr. 
Hughes  as  the  attorney  for  the  prosecution,  by  sending  to  him  copies 
of  the  depositions.  I  am  of  opinion  that  I  have  no  power  to  order 
that  these  costs  should  be  allowed^  and  my  brother  Bramwell 
agrees  with  me.  Costs  disallowed. 
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COURT  OF  CRIMINAL  APPEAL- 

November  2K 

(Before  Cockburn^  C.J.>  Erle,  Williams  and  Crompton, 

J  J.,  and  Channell,  B. 

Reo.  v.  Watson,  (a) 

False  Pretences — Prosecutor  induced  to  enter  into  partnership  and  to 
advance  money  as  part  of  the  capital  of  the  concern. 

Upon  the  trial  of  an  indictment  for  obtaining  money  by  false  pretences^ 
it  was  proved  that  the  prosecutor^  upon  the  faith  of  certain  representO" 
tions  made  to  him  by  the  prisoner^  entered  into  a  partnership  with 
him  and  advanced  money  as  part  of  the  capital  of  the  ftrm  : 

Held,  that  under  these  circumstances,  a  conviction  could  not  be 
sustained* 

AT  the  Midsummer  Sessions  held  at  Bury  St.  Edmunds  in 
July,  1857,  Robert  Watson  and  Mary  his  wife  were 
indicted  for  obtaining  money  under  false  pretences,  upon  the 
indictment,  a  copy  of  which  is  hereunto  annexed. 

The  female  prisoner  was  acquitted  during  the  trial ;  the  male 
prisoner  was  convicted  upon  the  three  first  counts  of  the  indict- 
ment, and  sentenced  to  be  imprisoned  to  hard  labour  in  the 
House  of  Correction  at  Bury  St.  Edmunds  for  six  calendar 
months,  but  upon  application  on  behalf  of  the  prisoner  for  a  case 
for  the  decision  of  the  Court  of  Criminal  Appeal,  upon  the  ground 
that  it  was  a  matter  which  ought  to  have  been  decided  by  a  civil 
action,  and  not  to  have  been  made  the  subject  of  a  criminal  prose- 
cution, the  court  respited  the  judgment,  upon  the  defendant 
finding  bail  himself  in  100/.,  and  two  sureties  m  100/.  each,  upon 
condition  that  he  appear  and  render  himself  when  called  upon. 

The  evidence  upon  which  the  jury  were  called  upon  to  decide, 
as  entered  in  the  chairman's  notes,  was  as  follows : 

Joseph  Irving :  I  am  a  cler^man  of  the  Church  of  England  and 
prosecutor.  On  January  31,1  saw  an  advertisement  in  the  THmes. 
^'  Partnership.  Wanted,  a  partner  who  can  command  a  moderate 
amount  of  capital,  to  join  an  established  mercantile  business  in 
the  country,  of  gentlemanly  character.     No  one  need  apply  who 

(a)  Reported  by  A.  Bittlbbton,  Esq.,  Barrister- at-Law. 
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cannot  give  first-class  references,  as  the  respectability  of  the  party       ^■°* 
is  more  the  object  of  the  party  than  capital.    Address,  post  paid,     Watsov. 

to  *  Beta,'  Post  Office,  Colchester,  Essex."     I  answered  it,  and  re-       

quested  particulars  of  thepartnership  to  be  directed  to  **  Dr,  Irving,       ^^^^' 
Hill-road,  St.  John's    Wood,   London."     February  3,  1857,    I  fabe  pretences 
received  a  letter  from  Watson.  —Exaggeratkn 

^*Wist0n  House,  Wiston,  o/projiuana 

*«  Suffolk,  Feb.  3,  1857.  jSSS 
"  Sir, — I  received  your  letter  in  answer  to  my  advertisement, 
addressed  to  '  Beta,'  Post  Office,  Colchester.  My  business  is  that 
of  a  country  merchant,  and  my  object  is  to  receive  a  gentleman 
into  ray  business  who  will  unite  with  me  in  the  general  duties  of 
the  same  and  coincide  in  the  management,  &c.  &c.,  which  is  con- 
ducted without  risk;  my  connexion  very  old  established,  and  the 
profits  very  considerable  and  done  principally  for  cash.  My 
customers  are  amongst  the  first  farmers  in  the  county.  I  make 
large  sales  in    linseed  and  rape  cakes,  &c.   &c,  for  agricultural 

Eurposes,  and  do  considerably  with  two  of  the  first  breweries  in 
london  in  stout  and  porter,  which  I  supply  wholesale  to  private 
families.  The  calling  is  considered  gentlemanly  and  not  of  a 
sedentary  character,  the  principal  part  of  my  time  being  occupied 
in  riding  round  amongst  my  connexion  and  in  attending  different 
markets,  where  I  make  sales  and  receive  my  assets.  And  now  as  to 
capital ;  I  am  in  excellent  credit  and  have  ample  capital  to  conduct 
my  business :  therefore  the  amount  that  you  can  command  will  only 
be  a  secondary  consideration  if  we  can  agree  on  the  other  points,  but 
I  hope  you  will  not  hesitate  to  state  what  amount  you  have  at 
liberty.  I  think  we  cannot  fully  understand  each  other  without 
an  interview,  and  as  it  is  probable  I  shall  be  in  London  within  a 
week  or  ten  days,  if  you  think  further  of  the  matter,  I  propose 
that  you  shall  call  upon  me  at  the  Four  Swans  Hotel,  Bishopsgate 
•Street,  London ;  this  will  give  us  both  an  opportunity  of  judging 
as  to  the  probability  of  a  partnership.  I  will  let  you  know  upon 
what  day  upon  hearing  from  you  again. 

"  I  am.  Sir, 

•*  Yours  most  obediently, 
«*R.  Watson." 
I  went  to  the  Four  Swans  on  February  13th,  about  eleven  in  the 
morning;  Watson  was  there.  He  stated  he  had  an  order  from 
Hoare's  to  make  as  much  malt  as  he  could  for  them.  Messrs.  Hoare 
were  large  brewers  in  London.  The  contract  was  worth  20002L  a 
year  at  least.  He  said  he  had  ample  capital  to  carry  on  the  business, 
and  his  credit  was  as  good  as  any  man  could  have.  He  said  he  did 
not  want  the  money  to  carry  on  the  business,  he  had  plenty  of 
capital,  but  he  wished  my  money  to  give  me  an  interest  in  the 
business.  He  said  the  profit  was  4j.  per  quarter.  He  asked  what 
amount  of  capital  I  had ;  I  said  500^,  and  that  if  the  business  was  as 
he  stated  I  had  no  objection  to  advance  500/.  or  1000/.  more.  He  also 
stated  he  had  a  porter  business,  the  particulars  of  which  he  would 
give  me  at  Wiston.      I  made  an  appointment  to  go  on  the  17th. 
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Reo.        Mrs.  Watson  was  present  at  the  latter  part  of  the  conversation  : 
^  ^'         she  said  they  had  the  malting  with  the  Messrs.  Hoare,  and  also 
a  large  porter  business.     I  went  to  Wiston  House,  Nayland,  on 


1857.        the  17th;  on  the  morning  of  the  18th,  Watson  took  out  a  letter 

PakTmtencu  ^^^^^  ^^  ^*^^  ^^  '^^^  Hoaro's,  about  the  contract  to  make  malt ; 

-^Exaggenuum^^^  ^^  Contained  the  terms  he  had  told  me  in  London.      Mrs. 

<if  profit  on  a  Watson  was  in  the  room.    He  produced  a  sample  of  malt  which  he 

^Sj^^^    said  was  what  he  was  making  at  the  Hy  the,  Colchester.     He  said 

'    he  was  going  to  buy  a  lai^  quantity  of  wood  for  his  malting  at 

Hy  the ;  that  he  had  heard  Mr.  Kobinson  had  wood  to  sell  at  Had- 

leigh,  which  would  cost  500L  at  least,  and  that  he  intended  to  buy 

it;  that  he  was  looking  out  for  two  or  three  maltings,  and  was 

going  to  ask  his  friend  Postans  to  get  them. 

Average  sales  from  thirty  or  forty  barrels  per  week.  Calculate 
two-thirds  for  the  family  trade,  and  one-third  for  the  hotel  keepers. 
For  the  family  trade,  twenty  barrels  or  forty  kilderkins. 

£,  8.  d. 
Forty  kilderkins  at  a  profit  of  9«.  per  kilderkin  .18  0  0 
Ten  barrels  at  a  profit  of  5s.  per  barrel      •        .2100 

£•20  10     0 
Average  sales  in  oil  cake  amount  to  ten  tons  per  week. 
Average  profit,  \L  per  ton. 

Profit  on  ten  tons 10     0     0 

Profit  on  porter 20  10     0 

£30  10  0 
Watson  was  not  in  the  room  when  this  paper  was  given  me,  but 
came  in  immediately.  The  money  passed  before  Mrs.  Watson 
mve  me  this.  I  believed  the  representations  made  by  both  the  defen- 
dants. I  paid  20^  because  I  really  believed  the  contract  with 
Messrs.  Hoare  was  true.  This  was  my  sole  reason.  Mrs.  Watson 
gave  me  the  agreement,  I  saw  her  write  it.  It  was  not  stamped 
then ;  I  paid  the  20/.  before  that  agreement  was  written.  Watson 
was  in  and  out.     He  gave  no  directions ;  we  both  signed  it. 

'^  Memorandum  of  Agreement  made  this  18th  day  of  Feb.,  1857, 
between  Joseph  Irving,  Hill  Road,  St.  John's  Wood,  London,  and 
R.  Watson,  Merchant,  Wiston,  Suffolk.  It  is  now  agreed,  that  in 
consideration  of  K.  Watson  admitting  J.  Irving  into  his  business, 
and  giving  him  one-half  share  of  the  profits  of  the  same,  Joseph 
Irving  will  advance  the  sum  of  5002. :  20/.  to  be  paid  on  tne 
signing  of  this  agreement,  and  a  further  sum  of  380^  to  be  paid 
within  four  days  from  the  signing  of  this  agreement,  and  a  further 
sum  of  100/.  to  be  paid  on  the  25th  of  March  next.  And  it  is 
also  clearly  and  distinctly  understood  that  the  said  R.  Watson  and 
J.  Irving  will  give  their  whole  time  and  attention  to  promote 
the  interest  and  general  benefit  of  the  same. 

''  Signed  this  18th  day  of  Feb.,  1857.  *^R.  Watson. 

**  Witness,  Mary  Watson.  **  J.  Irving." 

I  parted  with  my  money  on  the  faith  of  these  representations. 
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I   bought  a  house  at  Stratford,  seven  miles  from  Nayland.      I        ^o* 
should  not  have  bought  it  but  from  their  representations;  I  never      Watson. 

went  to  live  there.     I  was  backwards  and  forwards  to  London  till        ' 

May  16.      On  the  7th  of  May,  Watson  repeated  that  the  profits        1^57. 
were  very  large.      I  never  could  get  sight  of  the  books,  nor  did  I  FaUe'preunceB 
ever  get  any  money.      There  was  very  little  business  carried  on.  ^Exaggeratitm 
I  bought  the  house  of  Postans.     May  the  15th  was  the  first  day  I  <fr^fi^  «• « 
had   any  idea  the  business  was  a  rotten  concern.      I  went  to    ^p:^ 
Harris  with  Postans.     Watson  told  me  he  dealt  with  Harris  for 
oilcake.     May  16th:  Went  to  Watson's  house;  I,  Postans,  and 
Robinson  saw  Watson ;  first  Watson  stated  he  would  not  say  any- 
thing except  in  the  presence  of  his  solicitor.      He  said  he  had  no 
capital ;  he  had  credit  and  he  considered  that  capital.     He  said  his 

Erter  trade  was  a  very  good  one  and  he  did  a  great  deal  of  business, 
e  shortly  after  went  away.     He  did  not  return  for  some  hours ; 
we  waited,  Mrs.  Watson  begged  us  to  wait. 

Mr.  Robinson  said  she  must  be  careful  what  she  said,  as  both  she 
and  her  husband  had  rendered  themselves  liable  to  a  criminal 
prosecution;  she  said  she  was  very  sorry  for  the  part  she  had  taken 
in  it,  that  they  had  both  duped  me,  and  there  was  very  little 
business ;  that  only  50/.  of  porter  had  been  bought  since  the  begin- 
ning of  the  year ;  that  Watson  kept  no  books  and  had  none,  and  that 
any  entries  that  were  made  of  the  business  were  made  by  herself. 
She  said,  over  and  over  again,  could  there  not  be  some  arrangement 
entered  into.  When  Watson  came  back  she  said  for  what  he  had 
done  he  ought  to  go  down  on  his  knees  and  beg  my  pardon. 
Watson  said,  *'  I  do  beg  his  pardon." 

Cross-examined,  for  Watson. — The  money  I  paid  was  my  own 
dividend  from  the  British  Bank.  A  clergyman  twenty  years ;  no 
preferment.  I  am  married ;  never  answered  advertisements  before. 
1  assumed  the  name  of  Dr.  Irving,  as  the  advertiser  assumed  that 
of  "  Beta."  It  was  four  or  five  weeks  before  I  told  Watson  I  was 
a  clei^man.  I  passed  as  Mr.  Irving.  A  considerable  time  after 
I  was  introduced  to  Postans  as  Watson's  partner  at  my  request. 
My  attention  was  not  called  to  any  particular  business  (Letter, 
Feb.  3).  A  merchant's  business ;  nothing  about  malting.  Wat- 
son stated  at  the  Four  Swans  the  profit  was  2000/.  a  year.  I  did 
suppose  I  was  to  receive  1000/.  a  year  for  the  payment  of 
500/.  H6  said  he  wanted  my  money  to  give  me  an  interest  in  the 
business.  It  was  to  be  at  his  bankers  to  add  to  his  other  capital. 
I  paid  the  500/.  to  give  me  an  interest  in  the  business.  I  would  have 
nothing  to  do  with  selling  the  porter ;  my  business  was  with  the 
malting;  but  I  was  to  receive  the  profits  ;  I  knew  nothing  of 
making  malt ;  I  was  to  superintend  generally.  I  was  to  receive 
1000/.;  so  he  said,  and  so  I  believed  ^t.  I  was  on  friendly  terms 
with  the  Watsons ;  went  out  together.  I  was  never  allowed  to  go 
by  myself  or  I  should  have  fouod  out  there  were  no  maltings. 
In  February  I  made  inquiries ;  Watson  said  he  had  finished  malt-T 
ing  and  sold  his  malt ;  he  told  me  there  would  be  a  good  deal 
made ;  I  did  not  ascertain  because  I  never  doubted  his  word.     At 
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Bko.       Wat8on*8  request  I  bought  a  house,  1400t ;  it  is  not  paid  for ; 
^'J^'         have  been  offered  100/.  more  than  I  gave  for  it.      I  don't  know 

'      Harrison ;  I  have  written  to  him ;  first,  shortly  after  May  7th.    I  ex- 

1857.        pected  the  profits  would  be  divided  in  August,  and  would  be  con- 

FauToreteneei  ^^^^^^^^^'    *  expected  an  appointment  to  a  Gramraar-school  at  Wis- 

--Exagffenaum  beach  ;  I  did  not  accept  it.     I  expected  Harrison  to  give  me  300/1 

o/profis  on  a  making  800/.;  when  I  knew  the  thing  was  not  as  represented,  I  with- 

^JJJJ^JJ^/    drew  my  letter ;  I  would  not  deceive  any  man.  When  the  sample  of 

^'    malt  was  produced  Watson  first  said  it  was  made  by  himself,  then 

he  said  it  was  made  by  Brown  of  Nayland.    He  never  gave  me  the 

letter  but  appeared  to  read  from  it.    I  did  not  ask  for  it ;  I  believed 

what  he  said. 

Cross-examined  for  Mary  Watson. — I  wrote  on  the  same  day, 
January  31st ;  eighteen  days  after  concluded  the  bargain  ;  I  paid 
500/.  in  expectation  of  receiving  1000/.  a  year  by  half  yearly  pay- 
ments; I  was  to  get  500/.  back  in  six  months,  and  then  1000/.  a 
year.  I  was  ready  to  do  anything ;  I  did  nothing.  I  spent  two 
months  backwards  and  forwards,  I  offered  to  do  anything  in  the 
oiBce,  to  write  letters ;  I  bought  a  gig  to  go  about.  Always  at 
Watson's  house,  never  made  any  compensation  to  ^Watson. 
Watson  told  me  they  malted  all  the  year,  I  learned  they  did  not 
malt  in  hot  weather.  Did  not  ask  to  look  at  the  books  before  I 
entered  the  partnership.  The  malting  was  my  temptation; 
porter  of  secondary  importance.  I  went  to  the  house  about  mid- 
day ;  it  was  cold ;  did  not  go  out  on  the  17th  February ;  conversation 
began  by  Watson  producing  the  letter  from  Hoare's ;  I  did  not 
say  I  am  perfectly  satisfied,  I  said  I  would  enter  the  partner- 
ship ;  I  asked  if  money  was  usual  to  pass  ?  He  said,  yes.  1 
handed  20/. ;  I  did  not  pay  the  100/.  till  April  27.  Not  any  sus- 
picion crossed  my  mind  till  after  May  7th ;  wrote  to  Harrison  8th 
or  9th  of  May;  slept  at  Watson's,  May  16th;  brought  back 
Postans  and  Robinson  ;  did  not  part  with  Mrs.  Watson  on  friendly 
terms.  We  wanted  Watson  to  prove  there  really  was  a  business ; 
I  did  not  state  I  had  any  criminal  charge  against  him.  Robinson 
went  to  Nayland ;  Watson  was  tipsy  when  ne  returned,  we  agreed 
he  was  not  in  a  fit  state  to  be  spoken  to ;  Mrs.  Watson  was  greatly 
distressed,  in  tears.  The  memorandum  was  given  to  roe  as  a 
finished  memorandum.  She  did  not  say  it  snould  be  so  many 
barrels  per  month  and  not  per  week  in  my  presence. 

Re-examined. — Watson  knew  I  was  going  to  write  to  Harrison; 
I  did  write  to  Harrison;  after  May  16tn  I  withdrew  my  letter,  I 
then  believed  the  business  was  worth  what  I  asked,  and  believed 
in  the  statements  of  Watson  and  of  Mrs.  Watson.  My  eyes  were 
opened  on  the  16th ;  Watson  and  Mary  Watson  both  said  I  had 
been  duped  ;  I  have  refused  to  see  the  parties.  I  have  a  son  twenty 
years  of  age,  I  intended  the  business  for  hiin  ;  I  really  believed  I 
should  get  the  income.  I  paid  the  money  to  his  private  account 
as  a  premium. 

The  chairman  in  summing  up  to  the  jury,  after  reading  the 
whole  evidence  and  making  some  remarks  on  the  testimony  of  the 
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different  witnesses  (b),  told  them  that  if  they  believed  the  account       Bso. 

given  by  Irving  of  the  matter,  they  would  find  Robert  Watson     ^  *• 
guilty.  WAT»oif. 

Verdict — Robert  Watson,  Guilty  on  the  first,  second,  and  third        1857. 
counts,  and  Not  Guilty  on  the  fourth  and  fifth.  ^^^ ^^^^^ 

Sentence — Six  calendar  months'  hard  labour.  Judgment  respited,  ^ELt^tratitm 
on  defendant  finding  sureties,  himself  in  IQO/.  and  two  sureties  in  qfprofuona 
100/.  each,  conditioned  to  appear  an  J  render  himself  when  called    ^oturaaqf 
upon.  '^        ^ 

A  verdict  of  Not  Guilty  was  taken  against  Mary  Watson. 

The  indictment  was  annexed  to  the  case  as  part  of  it. 

The  first  count  alleged  that  Robert  Watson  and  Mary  Watson, 
&c.,  unlawfully,  knowingly,  and  designedly,  did  falsely  pretend  to 
one  Joseph  Irving  that  he,  the  said  Robert  Watson,  had  entered 
into  a  contract  with  Messrs.  Hoare,  the  great  brewers,  to  make 
malt  for  them  by  commission  at  a  profit  of  4«.  per  quarter,  by 
means  of  which  said  false  pretence  they,  the  said  Robert  Watson 
and  Manr  Watson,  did  tnen  unlawfully  obtain  from  the  said 
Joseph  Irving  5002.  of  the  money  of  the  said  Joseph  Irving  with 
intent  thereby  then  to  defraud ;  whereas  in  truth  and  in  fact  the 
said  Robert  Watson  had  not  entered  into  a  contract  with  the  said 
Messrs.  Hoare  to  make  malt  for  them  by  commission  at  a  profit 
of  As.  per  quarter,  or  any  other  contract  whatever  with  the  said 
Messrs.  Hoare. 

The  second  count  alleged  that  the  said  Robert  Watson  and 
Mary  Watson,  unlawfully,  knowingly,  and  designedly,  did  falsely 
pretend  to  the  said  Joseph  Irving  that  he,  the  said  Robert 
Watson,  then  occupied  a  malting-office  at  the  Hythe,  near  Col- 
chester, and  that  he  was  then  making  malt  for  Messrs.  Hoare  at 
soch  malting  house,  by  means  whereof,  &c. ;  whereas  in  truth  and 
in  fact  the  said  Robert  Watson  did  not  then  occupy  any  malting- 
oflBce  at  the  Hythe,  near  Colchester,  nor  was  he  then  making  m^t 
there  or  elsewhere  for  Messrs.  Hoare. 

The  third  count  alleged  that  the  said  Robert  Watson  and  Mary 
Watson,  &C.,  unlawfully,  knowingly,  and  designedly,  did  falsely 

Eretend  to  the  said  Joseph  Irving  that  the  average  sales  of  porter 
y  the  said  Robert  Watson  was  from  thirty  to  forty  barrels  per 
week,  on  which  sales  there  was  a  profit  of  20i^  10^.,  and  that  the 
average  sales  on  oil  cake  amounted  to  ten  tons  per  week,  and  that 
the  average  profit  from  such  last-mentioned  sales  was  lOL  per 
week,  by  means  of  which  false  pretence,  &c. ;  whereas  in  truth  and 
fact  the  average  sales  of  porter  by  the  said  Robert  Watson  was 
not  from  thirty  to  forty  barrels  per  week,  nor  was  there  on  such 
sales  a  profit  of  20L  10^.,  nor  did  the  average  sales  in  oil  cake 
amount  to  ten  tons  per  week. 

JBulwery  for  the  prisoner. — This  conviction  is  wrong.  There  is 
no  evidence  of  a  fidse  pretence  within  the  statute,  nor  of  an  obtain- 
ing of  money  within  the  statute. 

(h)  The  evidence  of  all  the  witnesses  was  set  ont  in  the  case ;  but  that  of  the  proiaeatori 
as  given  above,  supplies  all  the  material  facts. 

VOL.   VII.  2   B 
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^^-  CoCKBURN,  C- J. — According  to  the  evidence,  it  se^ms  that  the 

WATaoar.     prosecutor  was  induced  to  part  with  his  money  by  a  connected 

series     of    misrepresentations    made   to    him   by   the  prisoner  ; 

1857.        ]y^f^  in  the  indictment  there  is  no  one  count  setting  out  all  the 
Fake  nretenoes  misrepresentations,  and   alleging  that  the  money    was  obtained 
"Exaggeraiitm  thereby.      Instead   of  that,  the   various  misrepresentations  are 
ofprofiu  on  a  separated  and  distributed  over  the  different  counts  of  the  indict- 
paHmni^    ment ;  so  that  it  is  very  material  for  us  to  know  how  the  chairman 
left  the  case  to  the  jury,  and  whether  he  directed  them  to  consider 
whether  each  of  the  false  pretences,  charged  in  a  separate  count  of 
the  indictment,  was  in  itself  a  material  ingredient  in  the  induce- 
ment which  caused  the  prosecutor  to  part  with  his  money. 

Bultoer. — The  chairman  only  told  the  jury  that  if  they  believed 
the  witnesses  for  the  prosecution,  they  must  find  the  prisoner  guilty. 

Dasent  (amicus  curice,  who  had  been  counsel  for  the  prosecution 
at  the  trial)  stated  that  the  substantial  inducement  to  the  prose- 
cutor appeared  to  have  been  the  statement  of  the  contract  with 
Messrs.  Hoare. 

JBultoer. — It  may  be  assumed  that  the  chairman  told  the  juiy 
that  there  was  evidence  for  them  as  applicable  to  each  count 
separately;  but  assuming  that,  and  supposing  the  false  pretence  to 
be  confined  to  the  statement  that  the  prisoner  had  entered  into  a  con- 
tract with  Messrs.  Hoare  for  malt,  still  no  offence  was  proved,  because 
the  result  of  it  was  only  this,  that  the  prosecutor  was  induced  to 
enter  into  a  partnership.  He  signed  a  partnership  agreement 
and  advanced  500Z.  to  the  firm.  Ue  did  not  part  with  that  money 
absolutely,  but  retained  a  joint  interest  in  it  as  a  partner. 

Crompton,  J. — If  the  partnership  was  a  mere  pretence,  fraudu- 
lently employed  for  the  purpose  of  getting  the  prosecutors 
money,  that  would  not  exonerate  the  defendant  from  this  charge,  and 
there  seems  to  have  been  evidence  for  the  jury  that  it  was  so  in  this 
case.  But  then  the  jury  ought  to  have  been  asked  the  questioo 
whether  there  was  any  reality  at  all  in  the  proposal  of  a  partnership, 
or  whether  the  defendant  had  only  been  guilty  of  exaggerating  the 
profits  of  his  business. 

Bulwer. — If  there  was  sibondjide  business  actually  being  carried 
on,  a  mere  false  statement  as  to  the  extent  of  it,  would  not  be  a 
false  pretence  within  the  statute. 

Cbohpton,  J. — I  certainly  should  be  loth  to  hold  that  a  mere 
exaggeration  of  the  profits  of  his  business  would  render  a  man 
criminally  responsible  under  the  statute. 

Bulwer. — The  distinction  is  pointed  out  by  Pollock,  C.B.,  in 
R.  V.  Sherwood^  7  Cox  Crim.  Cas.  275. 

CoCKBURN,  C.  J. — Unless  the  transaction  was  altogether  colour- 
able, so  that  there  was  really  no  partnership,  the  conviction  csd 
hardly  be  sustained ;  for  if  there  was  a  partnership  there  was  no 
parting  with  the  property  by  the  prosecutor.  The  500/.  became 
the  property  of  the  firm. 

Dasent  mentioned  that  the  prosecutor's  case  was  that  the  money 
was  paid  to  the  prisoner  as  his  own. 

Bulwer  referred  to  two  letters  proved  at  the  trial,  but  not  set  out 
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in  the  case,  containing  statements  by  the  prosecutor  that  he  had        Abo. 
entered  into  partnership  with  the  prisoner  and  offering  to  dispose     ^  ^' 
of  his  share  in  the  business.  ' 

CocsLBURN,  C.J. — The  question  here    is   whether    the  jury,        1857. 
believing  the  evidence  of  the  prosecutor  to  be  true,  were  bound  to  pgig/ZIL. 
find  a  verdict  for  the  Crown ;  and  we  are  of  opinion  that  they  --icxa^enuicn 
were  not,  and  that,  consequently,  the  verdict  cannot  stand.     It  qfprofiu  on  a 
appears  that  the  prosecutor,  on  certain  representations  being  made  to    ^^I^^?^ 
him  aa  to  the  state  of  the  business  which  the  defendant  was  then  car-  ^' 

rying  on,  and  as  to  the  customers  with  whom  he  was  dealing,  was  in- 
duced to  advance  500L  as  part  of  the  property  of  the  concern,  and 
upon  that  advance  to  enter  mto  partnership  with  the  prisoner.  I  am 
far  from  saying  that  when  a  person  is  induced  by  misrepresenta- 
tions absolutely  false  to  part  with  his  money,  even  though  upon  a 
contract  of  partnership,  such  contract  would  be  binding  upon  him, 
and  that  he  might  not  rescind  it,  or  that  there  might  not  be  ground, 
under  some  circumstances,  for  indicting  under  the  statute  against 
false  pretences ;  but  I  am  clearly  of  opinion  that  where  he  enters 
into  the  partnership  and  does  not  rescind  the  contract,  but  on  the 
faith  of  the  representations  advances  monej  to  be  part  of  the 
partnership  capital,  he  does  not  part  with  his  money  within  the 
meaning  of  that  statute,  because  he  is  jointly  interested  in  the 
PMrtnership  capital,  and,  consequently,  in  the  money  so  advanced. 
Whetlier  Mr.  Irving  might  have  rescinded  the  agreement,  on  the 
ground  of  the  falsehood  of  the  representations,  is  a  different 
question.  He  treated  it  throughout  as  a  partnership,  and,  instead 
of  repudiating  it,  offered  to  dispose  of  his  interest  to  a  third  person. 
This  Doing  so,  the  case  is  not  within  the  statute. 

Erlr,  J. — I  concur  in  this  judgment,  and  upon  the  grounds 
which  have  been  already  stated.  We  are  bound  upon  the  state- 
ment contained  in  this  case  to  assume  that  there  was  a  real  part- 
nership entered  into  between  the  prosecutor  and  the  prisoner ;  and 
that  the  money  was  advanced  by  one  partner  as  part  of  the  capital 
of  the  firm  and  to  become  the  joint  property  of  both  partners. 
Now  I  am  not  aware  of  any  case  whicn  decides  that  sudi  a  trans- 
action is  within  the  statute  upon  which  this  indictment  is  framed ; 
and  according  to  my  notion  of  the  law  applicable  to  such  a  case  it 
is  not  within  it  At  the  same  time  I  wish  to  guard  myself  against 
the  supposition  of  holding  that  anv  one  can  by  setting  up  a  mere 

f pretence  of  a  partnership  protect  himself  from  punishment  for  his 
raud.  If  the  jury  are  satisfied  that  the  suggestion  of  a  partner- 
ship is  a  mere  notion  and  pretence,  he  may  be  found  guilty  under 
this  statute,  the  proposal  of  the  partnership  being  itself  one  of  the 
false  pretences ;  but,  on  the  other  hand,  it  would  not  be  a  proper 
case  for  conviction  if  the  alleged  false  pretence  consists  in  an  ex- 
aggeration only  of  the  prosperity  of  a  business,  inducing  another 
to  advance  money  as  a  partner  in  the  firm.  I  am  aware  of  the 
difficulty  of  drawing  a  definite  line  in  these  cases,  and  am  also  very 
sensible  of  the  extreme  importance  of  having  definite  lines  drawn 
to  mark  the  boundaries  of^ criminal  offences;  but  it  is  enough  for 

2  B  2 
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^^-        the  purpose  of  this  case  to  soy  that  that  which  is  a  mere  exaggera- 
Watson.      ^^^^  ^^  profits  is  not  within  the  line. 

Williams,  J. — From  the  mode  in  which  this  case  is  stated, 

^^*        I  do  not?  see  how  we  can  set  aside  the  conviction  on  the  ground  of 
Fake  pretences  niisdirectiou,  no  poiut  of  law  being  reserved  for  our  consideration 
^Exaffffetxuion  upou  the  direction  of  the  chiurman.      The  only  point  raised  seems 
^^t^ruct^f^  to  be  whether,  upon  the  evidence  set  out,  taking  any  view  of  it, 
partngrJup.    ^^  convictiou  might  be  supported,  but  that  is  not  the  way  in 
which  I  think  we  ought  to  look  at  the  case.     On  the  contrary,  if 
the  evidence  is  capable  of  being  regarded  in  a  light  which  would 
entitle  the  defendant  to  an  acquittal,  and  the  jury  have  not  n^a- 
tived  that  view  of  it,  we  ought  not  to  affirm  the  conviction.     This 
evidence  is,  I  think,  capable  of  being  regarded  in  that  light ;  and 
it  might  also  be  regarded  in  a  light  that  would  warrant  a  convic- 
tion, but  as  these  questions  were  not  put  to  the  jury  the  conviction 
must  be  quashed. 

Crompton,  J. — The  only  question  is,  whether  the  chairman 
was  riti:ht  in  directing  the  jury  that  if  they  believed  Mr.  Irving, 
the  prosecutor,  the  prisoner  must  necessarily  be  found  guilty. 
I  am  far  from  saying  that  the  evidence  might  not  have  raised  a 
case  for  the  prosecution  to  be  submitted  to  the  jury ;  but  the 
question  is,  whether  the  jury  ever  had  their  attention  drawn  to 
consider  the  question  what  was  the  real  inducement  to  the  prose- 
cutor to  part  with  his  money.  There  were  many  points  for  con- 
sideration in  the  case.  The  jury  might  think  that  there  was  no 
real  trade,  and  that  the  oifer  of  a  partnership  was  a  mere  pretence. 
On  the  other  hand,  the  facts  were  capable  of  the  more  favourable 
construction  that  there  was  a  real  business,  and  that  the  prisoner 
onlv  indulged  in  exaggerated  praise  of  what  he  was  disposing  of; 
and^  my  impression  is  that  a  misrepresentation  of  the  profits  of  a 
business,  if  there  is  really  sometning  to  sell,  is  not  within  the 
statute.  That,  however,  is  one  question  amongst  several,  which 
ought  to  have  been  submitted  to  the  jury ;  and  the  insufficiency 
of  the  direction,  in  this  respect,  is  the  only  point  of  law  which  is 
raised  by  the  case. 

Channell,  B. — I  also  think  that  there  were  certain  points 
which  ought  to  have  been  submitted  to  the  jury  and  were  not. 
There  was  at  least  some  evidence  of  the  existence  of  a  partnership. 
Watson  certainly  could  not  have  denied  it,  and  though  Irving 
might  probably  have  repudiated  the  contract,  he  does  not  appear 
to  have  done  so,  but  to  some  extent  to  have  ratified  it.  Then, 
assuming  the  partnership  to  have  existed,  was  the  money  obtained 
from  the  prosecutor  for  the  prisoner  alone,  or  as  part  of  the  capital 
of  the  firm  ?  All  that  the  jury  were  told  was,  that  if  they 
believed  Irving  they  must  convict  the  prisoner ;  but  that  was  not 
necessarily  so,  and  I  think,  therefore,  that  this  verdict  ought  not 
to  stand.  Conviction  quashetL 
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COURT  OF  CRIMINAL  APPEAL. 

November  21,  1857. 

(Before  Cockburk,  C.J.,  Erlk,  Williams  and  Crompton,  .IJ., 

and  Channell,  B.) 

Reg.  v.  Poole  and  Yeates.  (a) 

Larceny — Intention  to  deprive  the  otoner  of  his  property — Fraudulent 
removal  of  articles  in  order  to  obtain  payment  as  for  work  done 
upon  them. 

Jk  order  to  constitute  larceny^  the  taking  must  be  with  intention  to  vest 
the  property  in  tfte  thief  ;  and^  therefore^  where  servants  emplojyed  by 
a  ghvemaker  in  finishing  gloveSj  removed  a  quantity  oj  finished,  gloves 
from  one  part  of  the  master*s  premises  to  another^  with  intent  fraudu- 
lently to  obtain  payment  for  them  as  for  so  many  gloves  finished 
by  them : 

HM^  that  they  were  not  guilty  of  larceny, 

THE  defendants  were  convicted  before  Bramwell^  B.,  at  the 
assizes  for  the  city  of  Worcester,  of  stealing  from  their 
master. 

The  master  was  a  glovemaker;  the  defendants  were  in  hi§ 
employ  as  glove  finishers.  When  they  had  done  any  work  the 
practice  was  to  take  the  finished  gloves  to  an  upper  room,  and  lay 
them  on  a  table  in  order  that  the  workmen  might  be  paid  accord- 
ing to  the  number  finished.  The  defendants  broke  open  a  store- 
room in  the  premises  of  the  master,  took  a  quantity  of  finished 
gloves  out  and  laid  them  on  the  table  in  the  upper  room,  also  part 
of  the  same  premises,  with  intent  fraudulently  to  obtain  payment 
for  them  as  for  so  many  gloves  finished  by  them.  The  gloves 
were  never  oif  the  master's  premises.  Doubting  the  sufficiency 
of  this  evidence,  the  learned  judge  reserved  the  point,  and  ordered 
the  prisoners  to  be  bailed  on  finding  sureties :  (see  B,  v.  Holloway, 
3  Cox  Crim.  Cas.  242.) 

E.  V.  Richards^  for  the  prosecution. — R.  v.  HoUoway  (3  Cox 
Crim.  Cas.  242)  is  certainly  not  distinguishable  firom  this  case; 
but  both  Bramwell  and  Martin,  BB.,  doubted  very  much  whether 

(a)  B«ported  bjr  A.  Bittleston,  Ei»q.,  Barrister-aULaw. 
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that  case  could  be  supported,  and  certainly  the  distinction,  between 
that  case  and  R.  v.  Hall  (3  Cox  Grim.  Cas.  245),  where  the 
offence  was  held  to  be  larceny,  is  very  slight 

Erle,  J. — The  distinction  between  the  two  is  sufficiently  clear. 
The  test  is,  whether  the  person  who  takes  the  property  assumes 
to  exercise  dominion  over  it  as  owner.  In  R.  v.  HaUy  the  offer  to 
sell  the  property  to  the  owner  was  one  of  the  strongest  acts  of 
dominion. 

Williams,  J. — I  recollect  that  there  was  a  similar  case  with 
respect  to  mining,  where  one  miner  removed  a  heap  of  ore  which 
a  fellow  miner  had  gotten,  for  the  purpose  of  obtaining  payment 
for  the  supposed  labour  in  getting  it. 

E.  V.  Richards. — That  was  Ae  case  of  R.  v.  Webb  (1  Moo. 
C.  C.  431). 

Erle,  J. — It  was  held  not  to  be  larceny,  and  a  statute  was 
consequently  passed  to  prevent  the  practice.  In  larceny,  there 
must  be  an  mtent  to  vest  the  property  in  the  thief  by  wrong. 

Richards. — In  R.  v.  HoUowayy  it  is  said  that  the  intention  must 
be  permanently  to  deprive  the  owner  of  the  property,  but  it  is  a 
dangerous  doctrine  that  an  intention  to  return  it  will  excuse  the 
taking.  Here,  however,  it  is  returned  to  the  owner  subject  to  a 
lien. 

CocKBURN,  C.J. — There  is  no  lien.  It  is  only  a  method  of 
regulating  and  paying  the  servants'  wages. 

Crompton,  J. — If  they  got  a  lien,  the  case  might  be  different ; 
'  but  upon  the  facts,  as  stated,  the  offence  seems  to  be  that  of 
obtaining  money  by  false  pretences. 

Richards. — No  money  was  in  fact  obtained ;  but  the  prisoners 
might  probably  have  been  convicted  of  attempting  to  obtain  it. 

CocKBURN,  C.  J. — R.  V.  Holloway  is  expressly  in  point,  and 
was  decided,  I  think,  upon  right  grounds. 

Erle,  J. — It  is  certainly  important  that  offences  should  be 
accurately  defined,  and  R.  v.  Holloway  has  defined  the  animus 
furandi  to  mean  an  intention  to  vest  the  property  in  the  thief  by 
wrong,  and,  consequently,  to  devest  the  real  owner  of  it. 

Williams,  J.,  concuired. 

Crompton,  J. — I  confess  that  I  am  not  so  clear  about  the 

Erinciple  of  this  decision ;  and  if  it  had  been  a  new  case  I  should 
ave  been  disposed  to  think  that  there  was  enough  here  to  make 
out  the  lucri  causd  ;  but  the  matter  is  concluded  by  authority. 

Conviction  quashed* 
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COURT  OF  CRIMINAL  APPEAL. 

November  30,  1857. 

(Before  Cogkbubn,  C. J.,  Erle,  Williams  and  Crompton,  JJ., 

and  Channell,  B.) 

Reg.  v.  Castle,  (a) 

Stat.    9  ^  10  Vict,  c,  95,  s,  57 — Delivery  of  paper   ^^  purporting  to 

be  County  Court  process-^Notice  to  produce^ 

A  document  appearing  on  the  face  of  it  to  be  a  mere  notice  by  a  plaintiff 
to  a  defendant  to  produce  accounts  on  the  trial  of  a  cause^  though 
headed  *^  In  the  County  Court  of  L,^  and  entitled  as  if  in  a  cause  in 
that  court,  does  not  '*  purport*  to  be  any  process  of  the  County  Court, 
and  will  not  support  an  indictment  so  alleging  it, 

TFIHE  following  case  was  reserved  by  the  Leicestershire  Court  of 
JL      Quarter  Sessions. 

At  the  General  Quarter  Sessions  of  the  Peace  holden  for  the 
county  of  Leicester,  on  the  19th  day  of  October,  1857,  William 
Castle  was  indicted  under  the  9  &  10  Yict.  c.  95,  s.  57,  for  that  he, 
on  the  12th  day  of  September,  1857,  feloniously  caused  to  be 
delivered  to  Thomas  Charles  a  certain  paper  falsely  purporting  to  be 
a  copy  of  a  certain  process  of  the  County  Court  of  Leicestershire, 
holden  at  Melton  Mowbray,  in  the  county  of  Leicestershire, 
he,  the  said  William  Castle,  well  knowing  the  same  to  be  false, 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  ana 
dignity ;  and  was  found  guilty,  subject  to  the  following 

CASE. 

There  were  several  other  counts  on  which  the  prisoner  was 
acquitted. 

The  paper  mentioned  in  the  indictment  is  annexed  to  this  case 
and  marked  A,  and  is  to  form  part  of  it. 

It  was  proved  by  Ann  Charles,  the  wife  of  the  prosecutor,  and 

(a)  Reported  bj  A.  Bittlbston,  Esq.,  Barrister-at-Law. 
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^^'  by  Caroline  Charles,  her  daughter,  who  read  to  her  the  document 

Castlb.  ^^^  ^^^  direction,  &c.,  of  the  envelope  in  which  it  came  (she  her- 

'  self  being  unable  to  read),  that  she  was  indebted  to  the  prisoner, 

1857.  ^ho  resided  at  Melton  Mowbray,  in  the  county  of  Leicester,  for 

Delivery  of  three  boxes  of  pills  amounting  to  95.,  but  that  the  prisoner  had  in 

document  fact,  previously  to  her  receipt  of  the  letter,  alleged  that  the  sum 

^  falsely    ^  of  3^.  5^,^  as  Stated  in  the  margin  of  the  document,  was  the 

£*be^c^?y  correct  balance,  after  deducting  3*.  admitted  by  him  to  have  been 

Omrt  process,  paid. 

That  in  the  early  part  of  September  she  received  by  post,  at 
Welby,  in  the  county  of  Lincoln,  an  envelope  bearing  the  post- 
marks of  Melton  and  Grantham,  which  was  the  due  course  of  post 
to  her  residence,  the  direction  of  which  was  in  the  prisoner's  hand- 
writing as  was  also  the  document  already  set  out  and  which  was 
enclosed,  that  she  made  inquiries  in  about  a  fortnight  and  found  it 
was  not  a  court  paper. 

Mr.  Campion,  the  clerk  to  the  County  Court  at  Melton, 
gave  his  evidence  as  follows :  I  know  the  prisoner ;  he  was  a 
solicitor's  clerk.  I  have  searched  my  books  for  a  plaint,  *^  Castle, 
plaintiff;  Charles,  defendant;"  there  is  no  such  plaint  nor 
ever  has  been;  no  such  plaint  on  2nd  September,  and  none 
since.  This  process  resembles  a  process  issued  by  us;  it  is 
called  a  summons  to  witness  to  produce  books,  &c.;  it  is  the 
same  as  that  mentioned  in  the  act  as  summons  to  witness.  The 
balance  is  never  inserted  in  the  summons,  there  is  no  cause  for 
it.  If  there  had  been  such  a  plaint  the  sum  would  have  been 
named.  The  "Words  at  the  foot  of  the  document  "  by  the  PlL," 
mean  plaintiff. 

Cross-examined. — lam  also  clerk  to  justices;  when  Mrs.  Charles 
produced  the  document  I  knew  it  was  not  a  summons  from  court 
Mrs.  Charles  sent  the  document  to  me  by  letter ;  upon  that  I 
opened  it  and  laid  it  before  the  justices ;  I  said  it  resembles  a  sum- 
mons to  witness.  A  mere  summons  to  witness  does  not  contiun 
the  words,  **You  are  required  to  appear,"  &c.,  &c.  I  have 
known  a  summons  to  go  to  a  defendant  to  produce  books  in  the 
case  of  Adcock,  two  years  ago.  It  is  not  the  usual  practice  for 
parties  to  give  notice  themselves  to  produce.  To  make  a  summons 
to  witness  to  attend,  it  must  have  the  seal  of  the  court ;  I  mean  to 
say,  the  document  produced  purports  to  be  a  summons  to  witnesses; 
such  a  paper  is  always  signed  by  the  regristnir;  it  always  contains 
these  words,  *•  In  default  of  your  attendance,"  &c,  &c.  I  mean, 
by  purporting  to  be,  that  it  resembles.  The  form  runs  in  the  com- 
mencement very  like  a  true  summons.  I  don't  practice  in  county 
courts  for  plaintiff  or  defendant.  In  a  superior  court  I  should 
give,  or  a  paper  similar  to  that  would  be  given,  a  notice  to 
produce. 

Re-examined. — I  still  say,  it  resembles  a  County  Court  process. 
In  any  court  I  should  not  give  a  notice  to  produce  when  no  writ 
was  issued.     There  was  no  cause  in  court ;  the  notice,  therefore. 


CRUONAL  LAW  CA8ES.  877 

was  of  uo  value.     The  17th  of  September  was  a  County  Court       Rbo. 
day.  •• 

This  was  the  case  for  the  prosecution.  

For  the  defence,  William  Pettit  Dewes,  clerk  to  the  County       1857. 
Court  of  Ashby  de  la  Zouch,  in  the  same  County  Court  district^     nJZIL 
was  called  and  deposed  as  follows : — I  have  had  ten  years'  expe-     ^fo^2L< 
rience  in  it.     The  document  now  produced  does  not  resemble  a      Jabei$ 
summons  to  witnesses  issued  out  of  the  court;  it  diifersin  the  com-  "wpj^"*^" 
mencement,  also  in  the  signature ;  it  omits  the  penalty  in  default;  oottrtmoSt. 
also  the  number  is  omitted;  also  there  is  no  seal;  if  issued  by  the 
court  it  would  have  had  a  seal ;  the  Christian  names  are  omitted. 
It  does  resemble  partly ;  it  should  say  that  such  court  is  holden,  &c. 
We  seldom  issue  a  notice  to  produce,  they  are  generally  issued  by 
the  parties,  except  an  attorney  is  concerned.     It  most  resembles 
an  ordinary  notice  to  produce. 

Cross-examined. — 1   should   infer  from  the   document   that   a 

Jlaint  had  been  pending  for  17th  September.  The  seal  is  wanting, 
keep  the  seal  of  the  court  and  don't  let  it  out.  A  paper  falsely 
purporting  to  be  a  copy  of  summons  or  process  could  not  have 
the  seal  of  the  court 

It  was  then  objected  by  the  counsel  for  the  prisoner, 

First,  That  this  particular  count  was  bad  tor  uncertainty  (his 
contention  as  to  the  other  counts  and  their  proof  is  omitted). 

Secondly,  That  the  document  in  question  was  not  proved  to 
purport,  and  did  not  in  fact  purport,  to  be  a  copy  of  a  summons 
for  witnesses  to  produce,  Or  of  any  other  process  of  the  County 
Court  of  Leicestershire,  holden  at  Melton  Mowbray. 

Thirdly,  That  there  was  no  evidence  as  to  the  actual  form 
of  the  process  of  which  the  document  in  question  was  alleged 
to  purport  to  be  a  copy,  or  that  any  like  process  was  used 
in  tne  County  Court,  and  that  the  actual  form  in  use  ought  to 
have  been  produced  instead  of  oral  evidence  being  given  of  its 
contents. 

Fourthly,  That  there  was  no  delivery  so  as  to  give  jurisdiction 
to  the  court  in  Leicestershire. 

I,  however,  declined  to  stop  the  case,  and  directed  the  jury  that 
if  thev  thought  the  prisoner  had  knowingly  caused  to  be  delivered 
this  document,  and  had  intended  that  the  person  receiving  it 
should  suppose  it  to  be  some  genuine  County  Court  process  issued 
under  the  authority  of  the  court,  and  should  thereby  be  induced 
to  pay  the  sum  mentioned  in  the  margin,  they  might  find  him 
guilty ;  and  I  have,  therefore,  reserved  the  case  for  the  opinion  of 
the  Court  of  Criminal  Appeal.  If  the  court  shall  be  of  opinion 
that  upon  any  of  the  grounds  contended  for,  or  upon  my  direction 
to  the  jury,  the  conviction  was  wrong,  the  conviction  to  be  quashed, 
if  otherwise  affirmed :  (R.  v.  Evans^  1  Dears.  &  Bell,  236 ;  7  Cox 
Crim.  Cas.  293.) 

Judgment  on  the  conviction  was  postponed,  and  the  prisoner 
was  admitted  to  bail  to  appear  and  receive  punishment 
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1857. 
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(A.) 

Cabtu.      In  the  County  Court  of  Leicestershire^ 

at  Melton  Mowbray. 

Castle  Plaintifi; 

"^Sim^  and 

/obe^  Charles  Defendant. 

*k^b90om^     '0  Take  notice,  that  you  are  required  to  produce  at  the 

g  above  court,  on  the  tnal  of  this  cause,  on  the  1 7th  day  of 

§  *^  September  instant,  the  several  accounts  and  memorandums 

«2  lo*  given  to  yon,  or  to  your  wife,  by  the  above  plaintiff,  at 

2  •£  various  times,  dated  this  2nd  day  of  September,  1857. 

I «  By  the  Pit. 

A  To  Mr.  Thomas  Charles, 

pq  the  above  defendant 


C  G.  MerewetheTj  for  the  prosecution. — First,  the  count  is 
framed  under  9  &  10  Yict.  c.  95,  s.  57,  is  fj^ood  after  verdict; 
secondly,  the  jury  have  found  that  this  does  purport  to  be 
process  of  the  County  Court ;  and  the  evidence  would  warrant 
the  finding :  {Reeve's  case,  2  Leach,  808.) 

CocKBURN,  C.J. — What  process  of  the  County  Court  did  this 
purport  to  be  ? 

Merewether. — A  summons  to  a  witness  to  produce  documents: 
(9  &  10  Vict.  c.  95,  s.  85.) 

Crompton,  J. — This  is  not  a  summons  to  a  witness  but  a  notice 
to  a  party. 

CocKBUBK,  C.  J. — To  support  this  count  of  the  indictment  the 
paper  must  ^^  purport "  to  be  a  process  of  the  court ;  and  it  is  not 
enough  that  the  prisoner  may  have  intended  it  to  be  thought  sa 
This  is  nothing  but  an  ordinary  notice  to  produce  and  cannot  pur- 
port to  be  process  of  the  court. 

The  other  judges  concurred.  Conviction  reversed. 


OBIMIKAL  LAW  CASEB.  37^ 


COURT  OF  CRIMINAL  APPEAL. 

November  2\f  1857. 

(Before  Cockburn,  C. J.,  Erle,  Williams  and  Cbompton,  JJ., 

and  Channell^  B.) 

Reg.  t;.  Johnson,  (a) 

Larceny — Property  of  intestate — Evidence  of  death  before  the  taking^^ 
Election  to  proceed  in  respect  of  particular  articles. 

Upon  an  indictment  for  stealing  numerous  articles  laid  as  the  property 
of  the  Ordinary^  the  evidence  wasy  that  the  articles  belonged  to  a 
deceased  person,  that  a  search  had  been  made  for  a  wiU,  but  none 
found;  that  some  smaU  portion  of  the  articles  had  been  seen  in  the 
house  of  deceased  after  her  death,  and  before  her  funeral ;  and  that 
on  the  day  of  the  funeral  the  prisoner  tooh  the  bulk  of  them  to  the 
house  of  a  witness. 

HeMy  that  there  was  abundant  evidence  that  some  of  the  articles  had 
been  stolen  after  the  death,  and  that,  consequently,  the  property  was 
rightly  laid  in  the  Ordinary  ;  and  that  the  Court  of  Quarter  Sessions 
had  done  quite  right  in  refusing  to  the  prosecution  an  election  to 
proceed  in  respect  of  the  taking  of  any  particular  articles,  as  there 
was  some  evidence  that  all  were  taken  after  the  death. 

AT  the  General  Quarter  Sessions  of  the  Peace  holden  at  the 
Castle  of  Leicester^  on  Monday  the  19th  day  of  October, 
1857,  Jane  Johnson  was  indicted  for  that  she,  on  the  17th  day  of 
September,  in  the  year  of  Lord  1857,  one  eyeglass,  one  tea- 
spoon, one  hearthrug,  two  pieces  of  carpet,  one  flannel  petticoat, 
three  sheets,  two  piUowcases,  one  piece  of  bed  hanging,  one  pot 
of  preserved  raspberries,  one  pair  of  goloshes,  two  brushes,  one 
reticule,  one  milK-tin,  one  towel,  one  toasting-fork,  one  ladle,  one 
half-pint  tin,  one  paste  tin,  one  tin  bowl,  one  pair  of  boots,  five 
glass  bottles,  one  stone  bottle,  one  door-mat,  one  velvet  bag,  one 
calico  bag,  one  shawl,  three  pickle  jars,  three  basins,  one  cullender, 
one  puncheon,  and  one  bible,  of  the  soods  and  chattels  of  the 
Right  Reverend  the  Lord  Bishop  of  Peterborough,  did  felo- 
niously steal,  take,  and  carry  away. 

The  county  of  Leicester  is  within  the  diocese  of  Peterborough. 
At  the  trial  the  counsel  for  the  prisoner  objected,  first,  that  there 
was  not  sufficient  evidence  to  go  to  the  jury  of  the  intestacy  of 

(a)    Reported  by  A.  Biitlbstok,  Esq.,  Bani8ter-«t-Law. 
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^*^        Frances  Knigbt,  deceased,  to  whom  the  articles  stiden  had  bdonj^ 
mnoa,     ^^  ^^  ^^^  ^^  ^^  decease.     The  CTidence  adduced  oo  this  point 

was  as  follows  : — 

^^*  Maiy  Ann  Hincks,  the  wife  of  Richard  Hincks,  of  Hambentoney 

^ij^  farmer,  stated  that  the  deceased  was  her  husband's  aunt ;  that  she 
yoodt'ofm^  died  on  the  14  th  day  of  September  last,  and  was  buried  on  the 
Thursdaj  following,  September  17th  ;  that  she  made  no  will,  and 
no  letters  of  administration  had  been  taken  out ;  and  <m  farther 
examination  stated,  that  there  had  been  a  sale  of  the  deeeased's 
property  by  her  (the  witness's^  husband's  direction.  That  she 
believed  the  produce  of  the  sale  nad  been  received  by  her  hoaband, 
and  that  she  and  her  husband  had  searched  the  whole  of  the 
drawers  and  boxes  of  the  deceased,  but  could  find  no  wiD.  That 
they  had  taken  every  means  to  find  a  will,  but  no  will  had  turned 
up,  and  witness  believed  that  there  was  not  one.  The  deceased 
had  received  money  from  Mr.  Spooner,  a  lawyer  in  Leicester,  hot 
witness  did  not  know  whether  any  application  had  or  had  not 
been  made  to  Mr.  Spooner  to  ascertain  if  he  had  a  will  of  the 
deceased  in  his  possession. 

Charles  Oliver  Clarke,  a  derk  to  prosecutor's  attorney^  proved 
that  he  had  searched  the  raster  of  the  proper  local  court,  but  no 
letters  of  administration  had  been  taken  out. 

It  was  further  objected  by  the  counsel  for  the  prisoner,  that  the 
property  might  have  been  stolen  from  the  deceased  before  her  death, 
and  was  therefore  improperly  laid  as  the  property  of  the  Btsln^  of 
Peterborough,  as  to  which  the  following  evidence  was  adduced. 

The  witness,  Mary  Ann  Hincks,  stated  that  she  found  three 
flannel  petticoats  after  the  death  of  the  deceased,  and  missed  one 
on  the  17th  of  September  (the  indictment  charges  a  larceny  of  one 
flannel  petticoat),  that  a  bag  was  also  missed  after  the  fuiieraL 

Henrietta  Maria  Gand^,  a  witness,  stated  that  the  bible  pro- 
duced, or  one  like  it,  was  m  the  window  of  the  room  in  which  the 
deceased  died  on  the  morning  she  died. 

Eliza  Taylor,  a  witness,  stated  that  the  prisoner  brought  a 
number  of  things  to  her  house  on  the  17  th  ot  September,  which 
were  afterwards  given  up  to  the  policeman. 

The  counsel  for  the  prisoner  asked  the  court  if  he  were  to 
confine  his  defence  to  the  petticoat  above  mentioned,  but  the  court 
determined  to  let  the  whole  case  so  to  the  jury ;  and  the  prisoner 
was  found  guilty.  If  the  court  shall  be  of  opinion  that  there  was  no 
evidence  to  go  to  the  jury  of  the  intestacy  of  the  deceased,  or  that 
there  was  no  evidence  that  aU  or  any  part  of  the  property  stolen 
was  stolen  after  her  death,  and  that  the  property  in  the  goods 
stolen,  or  any  part  of  it,  was  improperly  laid  to  t)e  in  the  Lford 
Bishop  of  the  diocese,  and  that  therefore  the  conviction  was 
wrouff,  the  same  to  be  quashed,  otherwise  to  be  affirmed. 

Judgment  cm  the  conviction  was  postponed,  and  the  prisoner 
was  admitted  to  bail  to  appear  and  receive  judgment 

C  G,  Mereweiker,  for  the  prisoner. — There  was  no  suffident 
evidence  that  the  goods  stolen  were  the  property  of  the  ordinary. 
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It  does  not  even  appear  that  the  deceased  died  intestate.     It  is  Rbo* 

true  that  a  witness  stated  that  she  searched  for  a  will  but  found  ,  ^L^^ 

none.     The  search,  however,  was  quite  insufficient  to  justify  a  

conclusion  that  there  was  no  will.     But,  assuming  the  intestacy  1857. 

to  be  proved,  how  is  it  shown  that  the  goods  were  taken  after  the  ^fgreen^ofthe 

death  r  goods  of  an 

Crompton,  J. — There  is  clear  evidence  of  that  with  respect  to  mtettaie— 

one  petticoat  it^STiSJ!^ 

Merewether. —  Then  the  judge  ought  to  have  withdrawn  the  case  ^Evidmce, 
from  the  jury  as  to  the  other  articles. 

CocKBURN,  C.J. — The  whole  value  of  the  evidence  oflTered  was 
to  show  the  time  of  the  taking,  not  the  particular  things  taken. 

Crompton,  J. — It  would  have  been  very  wrong  to  call  upon 
the  prosecution  to  elect  in  such  a  case  as  this ;  because,  though 
the  evidence  was  more  distinct  as  to  particular  articles,  there  was 
very  good  evidence  to  establish  the  stealing  of  all  after  the  death. 

Merewether. — At  least  the  difference  in  the  weight  of  evidence 
as  to  different  articles  should  have  been  pointed  out. 

CoCKBURN,  C.  J. — I  am  of  opinion  that  this  conviction  is  quite 
right.  The  first  question  was  whether  the  property  was  properly 
laid  in  the  bishop  of  the  diocese.  That  depended  upon  whether 
the  goods  were  stolen  before  or  after  the  death  of  tne  person  to 
whom  they  belonged.  Now  the  evidence  shows  that  the  mass  of 
them  were  taken  by  the  prisoner  to  the  house  of  one  of  the 
witnesses  on  the  day  of  the  funeral.  As  to  some,  including  one  of 
the  three  flannel  petticoats,  there  is  clear  evidence  that  they  were 
in  the  house  on  the  day  of  the  funeral,  and  were  taken  away  on 
that  day ;  and  as  to  the  rest,  there  is  good  evidence  for  the  jury  in 
the  fact  that  all  were  taken  to  the  witness's  house  at  the  same 
time,  that  they  also  were  taken  after  the  death.  But  at  least  as  to 
one  article  the  case  is  quite  clear. 

^  Erle,  J. — There  was  no  foundation  here  for  calling  on  the 
prosecutor  to  make  any  election ;  and  I  think  that  where  there  is 
good  evidence  as  to  certain  articles  charged  to  have  been  stolen, 
and  the  other  articles  may  have  been  stolen  at  the  same  time,  the 
prisoner  has  no  right  to  call  upon  the  prosecution  to  elect  to  pro^ 
ceed  upon  the  former  only. 

Williams,  J. — I  am  of  the  same  opinion.  It  was  suggested 
that  upon  further  search  a  will  mis:ht  have  been  found :  but  even 
if  a  paper  purporting  to  be  a  will  had  been  found,  the  question 
would  still  have  remained  whether  it  was  a  will  until  it  had  been 
proved ;  and  until  probate  the  court  could  have  no  eyes  to  see  the 
will.  It  is  true  that  the  probate,  when  granted,  relates  back  to 
the  time  of  the  death ;  but  it  does  not  exclude  the  special  property 
of  the  administrator  in  the  interval.  Formerly  there  used  to  oe  an 
officer  ad  colligendum  appointed  for  the  interval  between  the  death 
and  the  probate ;  and  there  can  be  no  doubt  that  the  property  is,  in  a 
case  like  this,  properly  laid  in  the  ordinary. 

Crompton,  J.,  and  Channell^  B.,  concurred. 

Conviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

November  14,  1857, 

(Before  Cookbubn,  C.J.,  Erlb  and  Williams,  JJ.,  MABTiir 

and  Channell,  BB.) 

Reg.  v.  Dbino  and  Wife,  (a) 

Receiving  stolen  goods — Joint  indictment  against  husband  and  voift, 

A  husband  and  wife  being  jointly  indicted  for  receiving  stolen  goods^  the 
jury  found  both  guilty,  stating  that  the  female  prisoner  received  them 

withoftt  the  control  or  hnowledge  of  and  apart  from^  her  husband^  and 

that  he  afterwards  adopted  her  receipt : 
Held,  that  the  conviction  could  not  be  sustained  as  against  the  husband, 

AT  the  last  Nottinghamshire  Quarter  Sessions  held  at  Newark, 
William  Dring  and  Mary  Ann  his  wife  were  jointly  indicted  for 
feloniously  stealing  on  the  22nd  February  last,  at  South  CoUing- 
bam,  ten  pecks  of  potatoes  of  the  value  of  7s.^  and  two  sack  bags 
of  the  value  of  3^.,  of  the  goods  of  Richard  Wallhead.  A  second 
count  in  the  indictment  charged  the  prisoners  jointly  with  receiving 
the  said  potatoes  and  sack  bags,  thev  well  knowing  the  same  to 
have  been  feloniously  stolen.  They  both  pleaded  not  guilty.  The 
jury  found  both  the  prisoners  guilty  on  the  second  count,  and  that 
Mary  Ann  Dring  received  the  potatoes  and  bags  without  the  con- 
trol or  knowledge  of,  and  apart  from,  her  husband  William  Dring ; 
and  that  William  Dring  afterwards  adopted  his  wife's  receipt 
The  prisoner's  counsel  contended  that  this  verdict  amounted  in  law 
to  an  acquittal  of  both  prisoners.  The  court  thought  otherwise, 
but  deferred  judgment,  and  discharged  the  prisoners  on  recogni- 
zance  to  appear  at  the  next  sessions  to  receive  judgment,  and  re- 
served a  case  for  the  opinion  of  the  Court  of  Criminal  Appeal 
whether,  under  the  circumstances,  the  verdict  as  agiunst  either  or 
both  of  the  prisoners  was  wrong. 

Bell,  for  the  prisoners. — The  finding  negatives  a  joint  receipt ; 
and  sect  14  of  14  &  15  Yictc.  100,  does  not  apply  to  successive 

(a)  Beportod  bj  A.  Bittlsstom,  Esq.,  Barrister-at-Law. 
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receipts  of  the  same  entire  property.    Even  if  it  did^  there  is  no  Bbo. 

finding  in  this  case,  that  the  husband  did  separately  receive  the  ^  ^• 

whole  or  any  part  of  the  stolen  property.     What  is  meant  by  ^^^' 


'^adopting"  is  Qoubtful;  but  it  cannot  make  the  husband  a  joint        1857. 
receiver  with  his  wife,  who  is  found  to  have  received  without  his      n"^- 
knowledge.      The  conviction  of  the  wife  cannot  be  questioned.       «tofe»^!^S— 
No  counsel  appeared  for  the  Crown.  Joitu indictment 

CocKBURN,  C.J. — Even  if  the  recent  statute  applies  to  a  case,  *^^^ Jj^*^ 
where,  upon  a  joint  charge  of  receiving,  the  evidence  proves  two  ^''^' 

distinct  successive  acts  of  receiving  the  whole  property  stolen^ 
we  think  that  the  facts  stated  in  this  case  would  not  warrant 
a  conviction.  If  we  were  to  intend  by  the  term  ^* adopted" 
that  he  took  an  active  part  in  her  receipt,  that  might  make 
him  a  receiver,  but  it  may  mean  that  he  merely  acquiesced 
in  what  his  wife  had  done,  without  taking  any  active  part  so 
as  to  make  him  originally  a  receiver;  and  it  is  not  necessary 
to  give  to  the  word  the  more  rigid  construction.  So  far,  there- 
fore, as  he  is  concerned,  we  are  of  opinion  that  his  conviction  must 
be  quashed.  Canvictian  quashed. 
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COURT  OF  CRIMINAL  APPEAL, 

November  U  and  30,  1857. 

(Before  Cockburk,  C.J.,  Erle  and  Willes^  JJ.,  and 

Martin  and  Channel^  BB.) 

Reg.  v.  Essex,  (a) 

Embezzlement  by  clerk  to  a  savings  bank — Property  laid  in  trustees — 
Evidence  of  acting  as  trustee — Larceny  or  false  pretences. 

In  an  indictment  Jor  embezzlement  by  the  clerk  of  a  savings  bank^  the  pro^ 
perty  was  laid  in  A,  B,  and  others.  In  order  to  prove  that  A .  B,  was 
a  trustee^  he  was  called  as  a  witness,  and  stated  that  since  the  commiS' 
sion  of  the  offence  he  had  been  active  as  a  trustee^  but  that  before  that 
elate  he  had  attended  only  one  meeting,  having  been  revested  to  do  so 
lest  there  should  be  a  deficiency  of  trustees  ;  but  he  was  also  a  manager, 
and  it  did  not  appear  that  any  act  was  done  at  that  meeting  which 
might  not  have  been  done  by  a  manager  as  well  as  by  a  trustee : 

Held,  insufficient  evidence  of  acting  to  support  the  inference  of  a  legal 
appointment  as  trustee. 

Upon  indictment  for  stealing  a  cheque  it  was  proved  that  the  prisoner 
being  clerk  to  a  savings  bank  received  the  cheque  from  a  manager,  upon 
a  false  representation  that  one  of  the  depositors  had  given  notice  of 
withdrawal,  and  for  the  purpose  of  handing  it  over  to  the  depositor. 
It  being  found  that  according  to  the  usual  course  of  business,  if  a 
depositor  could  not  attend  at  the  proper  time  to  receive  the  cheque,  it  was 
handed  to  the  prisoner  as  the  agent  of  the  depositor  : 

Held,  that  the  case  was  one  of  false  pretences  and  not  larceny, 

npHE  following  cases  were  reserved  by  Erie,  J. : — 

FIRST  CASE. 

The  prisoner  was  indicted  for  embezzling  in  1842  money,  the 
property  of  Hervey  Wilmot  Sitwell ;  and  it  was  proved  that  he, 
m  the  capacity  of  clerk  to  the  Rugby  Savings  Bank,  had  received 
and  embezzled  money  which  was  the  property  of  the  trustees  of 
the  bank,  under  9  Geo.  -I,  c.  92,  s.  8.  There  was  no  rule  of  the 
society,  nor  any  statute  regulating  the  mode  in  which  trustees 
should  be  appointed,  or  the  mode  in  which  resolutions  of  meetings 

(a)  Reported  bj  A.  BnrLBsroN,  Esq.,  Barriittr-at-Law. 
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should  be  entered,  and  for  the  purpose  of  showing  that  Mr. 
Hervey  Wilmot  Sitwell  was  a  trustee  in  1842,  the  prosecutor 
relied  upon  evidence  of  acting  as  trustee ;  as  to  which  Mr.  Sitwell 
stated  that  from  1843  he  had  been  active  as  a  trustee,  but  before 
1843  he  had  rarely  attended  meetings  of  trustees,  and  when  he  had 
so  attended  he  signed  the  minute-book.  The  (fnly  entry  found 
with  his  signature  was  of  a  meeting  in  1835,  and  as  to  that  meet- 
ing he  stated  that  he  had  been  requested  by  a  Mr.  Parker,  who 
was  acting  as  a  trustee,  to  attend  as  a  trustee  lest  there  should  be 
a  deficiency  of  trustees,  and  that  he  had  attended  and  signed  the 
entry  accordingly ;  that  the  prisoner  was  at  that  meeting,  and 
that  the  headinc;  of  the  page  containing  the  resolutions  was  in  his 
handwriting.  Mr.  Sitwell  did  not  express  by  the  signature  that 
he  was  a  trustee,  or  that  he  signed  in  that  capacity.  lie  did  not 
do  any  act  which  trustees  alone  were  capable  oi  doing.  All  trustees 
and  managers  had  an  equal  right  to  attend  the  meeting ;  there 
was  nothing  to  show  that  a  meeting  of  managers  ouly,  without  any 
trustee,  would  have  been  invalid,  and  Mr.  Sitwell,  as  rector  of  a 
parish,  was  ex  officio  a  manager. 

I  held,  that  acting  as  trustee  was  evidence  of  a  legal  appoint- 
ment, and  that  Mr.  SitwelFs  statement,  if  believed,  was  evidence 
of  his  having  acted  as  trustee  in  1835  ;  and  I  directed  the  jury 
that,  though  it  was  extremely  slight,  it  was  sufficient  to  support  the 
inference  of  a  legal  appointment  continuing  in  1842,  if  they 
made  it. 

The  jurv  convicted  the  prisoner,  who  was  bailed ;  and  I  reserved  the 
question  for  the  opinion  of  this  court,  whether  there  was  sufficient 
evidence  to  support  the  direction  and  the  conviction. 

Macaulay  (with  him  Field\  for  the  prisoner. — The  stat. 
9  Geo.  4,  c  92,  s.  8,  vests  the  property  of  the  savings  bank  in 
trustees;  but  in  the  original  rules  of  the  bank  in  1825,  Mr. 
Sitwell's  name  did  not  appear ;  and  on  the  only  occasion  on  which 
he  appears  to  have  acted,  he  may  have  acted  as  manager. 

No  counsel  were  instructed  for  the  prosecution. 

CocKBURN,  C.J. — I  think  the  evidence  goes  rather  to  show 
that  he  was  not  a  trustee. 

Erle,  J. — I  also  think  the  evidence  insufficient  to  support  the 
prosecution. 

The  other  Judges  concurred.  Conviction  quas/ied. 


Bko. 

V. 
RS8KX. 

1857. 


Evidence  of 
acting  as 


SECOND  CASE. 

The  prisoner  was  convicted  of  stealing  a  cheque  for  50/.,  the 
property  of  Hervey  Wilmot  Sitwell,  in  1847  ;  and  admitted 
to  bail. 

I  reserved  two  questions  for  the  consideration  of  this  court. 

First,  was  there  evidence  of  the  larceny  ;  secondly,  was  there 
evidence  of  the  rules  of  the  savings  bank. 

VOL  VIL  2  c 
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Rko.  With  respect  to  the  first  question,  the  evidence  was  that  the 

EasKx.       prisoner  was  clerk  to  the  Rugby  Savings  Bank  ;  that  the  couree  of 

business  for  drawing  money  out  was  this :  the  depositor  gave  a  notice 

1857.  iQ  the  clerk  of  the  amount  required,  and,  if  present  on  the  next 
larceny  or  night  of  business,  rcccivcd  a  cheque  for  that  amount  from  the 
false  pretences,  manager  in  attendance,  or,  if  absent,  he  allowed  the  clerk  to  receive 
such  cheque  and  get  the  cash  for  it,  to  be  kept  by  him  till  called 
for,  and  the  depositor  and  clerk  signed  the  books  of  account  usual 
in  a  savings  bank.  On  the  25th  September,  1847^  the  prisoner, 
as  clerk,  falsely  pretended  to  James  Haylock,  the  manager  in 
attendance,  that  Elizabeth  Glaby,  a  depositor,  had  given  notice 
for  50/.,  and  produced  the  usual  entries  signed  by  himself,  and  as 
Elizabeth  Glaby  was  not  in  attendance,  received  from  Mr.  Haylock 
a  cheque  for  50/.,  for  which  he  afterwards  obtained  cash  at  the 
bank.  Elizabeth  Glaby  had  not  given  any  notice  or  authority  for 
drawing  out  50/.  or  any  sum,  and  the  prisoner  made  the  false 
pretence  with  the  intention,  from  the  beginning,  of  obtaining  the 
cheque  and  appropriating  it  to  his  own  use.  In  deciding  thb 
question,  it  must  be  assumed  that  Mr.  H.  W.  Sitwell  was  trustee 
of  the  savings  bank.  It  was  objected  for  the  prisoner  that  these 
facts  showed  an  obtaining  of  the  cheque  by  a  false  pretence  from 
Mr.  Haylock,  and  not  a  larceny  of  a  cheque  the  property  of  Mr. 
Sitwell.     I  overruled  it,  but  reserved  it  for  this  court. 

With  respect  to  the  second  question.  A  printed  copy  of  the 
rules,  with  two  names  of  trustees  printed  at  the  end,  with  a 
manuscript  certificate  of  Mr.  Tidd  Pratt,  showing  his  approval  of 
the  rules  subjoined,  was  tendered,  under  7  &  8  Vict.  c.  83,  s.  19, 
and  8  &  9  Vict.  c.  113,  s.  1. 

It  was  objected  that  the  copy  tendered  was  not  signed  by  two 
trustees  within  the  meaning  of  those  statutes,  their  names  being 
printed  and  not  in  manuscript.  I  overruled  the  objection,  but 
reserved  the  point. 

November  14. 


Macaulay  (with  him  Field),  for  the  prisoner. — First,  there  was 
no  evidence  of  larceny  ;  because  the  manager  parted  with  the  pro- 

Eerty  in  the  cheque  to  the  prisoner,  not  as  a  servant  of  the  bank 
ut  as  agent  of  the  depositor.  If  the  representation  made  by  the 
prisoner  had  been  true,  the  bank  would  have  been  discharged  by 
the  payment  to  him.  The  money  would  have  been  no  longer 
the  money  of  the  bank,  nor  in  the  hands  of  the  prisoner  as  their 
servant.  It  was  delivered  to  the  prisoner  on  the  faith  of  his  state- 
ment that  he  was  authorized  to  receive  it  for  the  depositor,  it  being 
proved  that  the  depositors  were  accustomed  to  constitute  him 
their  agent  for  that  piupose;  and  when  it  was  delivered  to  the 
prisoner  the  intention  was  immediately  to  transfer  the  property  to 
Glaby.  Under  the  rules  which  were  produced  it  was  clearly  no 
part  of  the  prisoner's  duty  as  clerk  to  receive  the  cheques  for  the 
depositors.     The  rule  is  precise  that  payment  is  to  be  made  to  the 
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depositor  personally;  but  the  practice  was  for  the  depositor  to       Bro. 
forego  the  benefit  of  that  rule.  •• 

CoCKBUBN,  C.  J.— Is  that  so  ?     Instead  of  complying  with  the        _!** 
rule,  a  lax  practice  seems  to  have  been  adopted,  and  I  doubt        1857. 
whether,  under  such  circumstances,  the  prisoner  could  be  legally     r_~" 
constituted  the  depositor's  agent.     Can  the  money  be  otherwise  fij^^^!!!Senot$. 
than  that  of  the  bank  until  it  reaches  the  hands  of  the  depositor  ? 

Macaulay. — The  question  as  to  that  is,  quo  animo  it  was  delivered 
to  the  defendant. 

Williams,  J. — Had  not  the  manager  power  to  countermand 
the  delivery  of  the  cheque  while  it  remained  in  the  defendant's 
hands  ? 

Macaulay. — The  question  between  Mrs.  Glaby  and  the  bank 
would  be,  whether  she  had  authorized  the  defendant  to  receive  it 
for  her. 

Mabtin,  B. — Is  this  anything  more  than  the  case  of  a  clerk 
receiving  money  from  his  principal  for  the  purpose  of  paying  it  to 
a  creditor? 

£rle^  J. — The  evidence  shows  that  the  manager  did  not  intend 
to  infringe  the  rule,  but  treated  the  defendant  as  the  agent  of  the 
depositor,  and  paid  the  cheque  to  him  as  a  payment  to  the 
depositor. 

CocKBURN,  C.J. — What  formalities  were  required  by  the  rules 
to  be  observed  on  the  receipt  of  the  money  ? 

Macaulay. — The  rules  are  not  in  court;  but  no  receipt  was 
required  beyond  an  entry  in  the  depositor's  pass-book ;  and  the 
case  states  the  course  of  business. 

Mabtin,  B. — I  think  that,  assuming  all  that  the  defendant 
represented  to  have  been  true,  the  evidence  does  not  show  a  pay- 
ment to  the  depositor.  The  defendant  was  clerk  to  the  bank,  and 
the  statement  in  the  case  cannot  make  him  the  depositor's  agent. 
The  intention  of  the  manager  seems  to  me  immaterial  in  the  case. 

CocKBUBN,  C.  J. — Suppose  the  manager  had  afterwards  de- 
manded the  cheque  from  the  defendant,  could  the  latter  have 
refused  to  give  it  up  on  the  ground  that  he  held  as  agent  for  the 
depositor? 

Macaulay. — Yes;  if  it  were  true  that  he  had  been  authorized  by 
her  to  receive  it. 

Williams,  J. — That  is  the  real  question,  whether  the  manager 
could  not  at  any  time  before  the  delivery  of  it  to  the  depositor 
have  required  the  defendant  to  return  it,  assuming  his  representa- 
tion to  be  true  ? 

Macaulay. — That  still  brings  back  the  question  with  what 
intention  the  manager  purted  with  it. 

CoCKBUBN,  C.  J. — The  question  must  certainly  be  discussed  as 
if  the  representation  had  been  true,  and  as  if  he  had  appropriated 
the  money  to  his  own  use.  Then,  assuming  that  he  had  received 
it  properly  and  that  the  manager  afterwards  became  aware  of  his 
intention  to  appropriate  it  improperly,  was  it  so  parted  with  that 
he  could  not  require  the  defendant  to  return  it  ? 

2  c  2 
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Rbo.  Martin,  B. — Did  the  right  of  property  pass  as  well  as  the 


V. 


possession  ? 


Macaulay. — That  is  the  question ;  and  it  is  submitted  that  the 

1857.        right  of  property  would  have  passed,  as  well  as  the  possession,  if 

the  transaction  had  been  a  genuine  one.     As  to  the  second  point, 

fabTj^tmcea.  ^^G  copj  ^^  ^^^  rules  produced  did  not  purport  to  be  signed  by  the 

trustees  as  required  by  7  &  8  Vict.  c.  83,  s.  19. 

Martin,  B. — 1  should  say  that  those  produced  at  the  trial  from 
the  custody  of  the  trustees,  and  bearing  the  signature  of  Tidd  Pratt, 
are  the  rules  themselves,  and  stand  on  the  same  footing  as  the 
Parliament  roll  of  an  act  of  Parliament. 

Macaulay. — The  original  rules  are  to  be  entered  in  a  book,  and 
copies  signed  by  the  trustees  are  to  be  forwarded  to  Mr.  Tidd 
Pratt,  one  of  which  he  is  to  send  to  the  Commissioners  for  the 
Reduction  of  the  National  Debt,  and  the  other  to  return  to  the 
savings  bank.  (He  referred  to  9  Geo.  4,  c.  95,  s.  I  ;  7  &  8  Vict 
c.  83,  s.  19.) 

Martin,  B. — It  is  his  signature  that  makes  the  rules  binding. 
They  are  not  rules  until  signed  by  him. 

Cur.  adv.  tntlL 

November  21. 

This  case  was  again  mentioned,  and  Erle,  J.  said  that  he  would 
amend  the  case  by  inserting  in  the  statement  that  the  manager, 
when  he  handed  the  cheque  to  the  prisoner,  was  induced  by  the 
prisoner  to  believe,  and  did  believe,  that  he  was  authorized  by 
Elizabeth  Glaby  to  receive  the  cheque  as  her  agent  on  her  account. 

CoCKBURN,  C.  J. — We  will  speak  to  my  brother  Martin  further 
about  it ;  but  when  that  amendment  has  been  made  in  the  case, 
the  difficulty  that  suggested  itself  seems  to  be  removed,  and  we 
shall  probably  feel  bound  to  quash  the  conviction. 

November  30. 

CoCKBURN,  C.  J.  now  delivered  the  judgment  of  the  court — 
After  the  amendment  of  the  case  by  the  learned  judge,  there  is 
really  no  point  left  for  argument.  The  prisoner  must  now  be 
taken  to  have  received  the  cheque  as  agent  of  the  depositor,  and 
not  as  the  a^ent  of  his  employers ;  and  he  cannot  consequently  be 
charged  with  stealing  the  money  of  his  employers. 

Erle,  J. — I  was  always  of  opinion  that  this  was  a  fatal  objec- 
tion, but  the  case  was  tried  out  with  a  view  to  raising  this 
question.  Conviction  qusahed.{b) 

(6)  It  may  be  doubted  whether  thi  manager  who  pave  the  cheque  to  the  prisoner  had 
authority  to  part  with  the  property  in  the  cheque  except  to  the  depositor  herself;  and  if  nor, 
the  cases  of  /?.  ▼.  Longatrteth,  Ry.  &  M.  C.  C.  137  ;  and  R.  ▼.  Robws^  6  Cox  Crim.  Cas.  420; 
1  Dearal.  C.  C.  418,  seem  to  have  a  bearing  upon  this  decision. 
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COURT  OF  CRIMINAL  APPEAL. 

November  14,  18/)7. 

(Before    Cockbubn,    C.J.,    Erle  and  Williams,    JJ,,    and 

Channell,  B.) 

Reg.  v.  Light,  (a) 

AssauU  on  constable  in  execution  of  duty — Arrest — Breach  of  the 

peace. 

If  a  constable  sees  an  assault  committed,  he  may  recently  after  that 
assault,  and  before  all  danger  of  further  violence  has  ceased,  apprehend 
the  offender ;  and  if  in  so  doing  he  is  resisted  and  assaulted,  the  person 
assaulting  is  liable  to  be  convicted  of  assaulting  a  constable  in  the 
execution  of  his  duty, 

AT  the  Quarter  Sessions  for  the  western  division  of  the  county 
of  Sussex,  holden  at  Horsham  on  July  1st,  1857,  Oeorge 
Light  was  tried  for  an  assault  upon  George  Cross,  an  officer  of  the 
West  Sussex  police^  Cross  being  then  in  the  due  execution  of  his 
duty.  The  verdict  was  Guilty.  The  facts  are — George  Light, 
the  defendant^  is  a  married  man,  and  with  his  wife  and  three 
children  lives  in  a  cottage  at  a  place  called  Patfield,  adjoining  to 
the  cit^  of  Chichester.  On  the  night  of  the  11th  of  May  last,  a 
few  minutes  before  1 1  o'clock,  the  prosecutor  George  Cross  was 
informed  that  a  disturbance  was  gomg  on  in  Patfield.  He  went 
thither  and  found  the  defendant's  wife  sitting  under  the  hedge 
opposite  to  the  defendant's  cottage  with  her  three  children ;  she 
was  crying.  This  was  a  little  after  eleven.  Prosecutor  went 
with  her  into  the  defendant's  cottage  and  found  defendant  seated 
and  intoxicated,  but  sufficiently  sober  to  know  what  he  was 
doing.  Defendant's  wife  then,  in  the  hearing  of  the  de- 
fendanty  stated  to  the  prosecutor  that  the  defendant  had 
knocked  her  down  and  beaten  her  shamefully.  Henry  Cook, 
a  near  neighbour  of  defendant,  was  present,  and  he  also  stated 
to  prosecutor  in  defendant's  hearing  that  he  had  seen  defendant 
knock  his  wife  down  and  jump  upon  her,  she  being  advanced 
in  pregnancy.  Henry  Cook  had  seen  the  defendant  do  this  a 
few  minutes  before  1 1  p.m.  Defendant  said  nothing  on  hearing 
these  statements.       Prosecutor  quitted  the  cottage,  leaving  the 

(a)  Reported  bj  A.  BiTTLESlOK,  Esq.,  BarriBter-at-Law. 


Light. 
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Bbo.  defendant  and  his  wife  and  children  in  it.  Defendant  came  out 
•^  immediately  and  closed  the  outside  shutters,  and  then  went  inside 
his  cottage  and  locked  the  outer  door.  Prosecutor  remained  out- 
1857.  side  and  heard  defendant  using  violent  and  threatening  language 
.~7  to  his  wife,  and  saw  her  run  out  of  the  cottage  with  her  children. 
eonstabki^  Defendant  said  he  would  lock  them  out  all  night,  and  thereupon  they 
9xeemum  of  Went  back  a^ain  into  the  cottage.  Prosecutor  heard  defendant  again 
*^-  use  very  violent  language,  and  he,  the  prosecutor,  opened  the  out- 
side shutters  and  he  and  Henry  Cook  (before  mentioned)  looked  in, 
and  both  of  them  saw  the  defendant  take  up  a  shovel  and  hold  it 
in  a  threatening  attitude  over  his  wife's  head,  and  they  heard  him 
say  at  the  same  time,  ^Mf  it  was  not  for  the  bloody  policeman  out- 
side I  would  split  your  head  open,  for  'tis  you  that  sent  for  the 
policeman.'^  Defendant  was  near  enough  to  his  wife  to  have 
struck  her  with  the  shovel  at  the  time  he  raised  it  and  spoke 
these  words.  Defendant  then  took  off  some  of  his  clothes  as  if 
he  was  going  to  bed,  and  lay  down  on  a  sofa.  His  wife  asked 
him  to  go  upstairs  and  let  her  have  the  room  below  to  herself. 
He  got  up  and  went  out  of  the  back  door  and  she  unlocked  the 
front  door.  He  came  back  immediately  and  siud,  ^^  There,  my  lady, 
take  yourself  off  to  bed ; "  she  replied,  ^'  I  can't  go  upstairs  in  this 
state.  I  don't  know  one  hour  from  another  when  I  might  be  mur- 
dered." Defendant  said  with  an  oath,  '*  PU  leave  you  altogether," 
and  he  then  put  on  the  clothes  he  had  taken  off,  and  went  out 
This  was  about  twenty  minutes  after  he  had  lifted  the  shovel  over 
his  wife's  head.  He  went  down  the  highway  towards  his  father's 
house,  which  is  about  two  hundred  yards  from  his  own  cottage. 
Prosecutor  followed  him,  and  when  defendant  had  walked  about 
sev^ity  yards  from  his  own  cottage,  prosecutor  took  him  into  custody. 
Prosecutor  had  no  warrant  Henry  Cook  (before  mentioned)  had 
been  with  the  prosecutor  all  the  time  these  things  were  occurring 
and  insisted  upon  prosecutor  taking  defendant  into  custody,  because 
be  thought  it  would  not  be  safe  to  let  him  go  back  to  his  wife  that 
night  Defendant  on  being  taken  into  custody  put  his  hands  into 
prosecutor's  neckcloth  and  struggled  with  prosecutor,  who  became 
exhausted  and  fell,  and  the  defendant  got  away  from  him.  He 
was  afterwards  taken  on  a  warrant  and  tried  as  above  stated.  It 
was  objected,  on  behalf  of  the  defendant,  that  the  oflSoer  of  police 
(Greorge  Cross)  was  not  in  the  **  due  execution  of  his  duty  "  when 
he  arrested  the  defendant,  inasmuch  as  he  had  no  warrant ;  that 
the  words  spoken  at  the  time  when  defendant  lifted  up  the  shovel, 
diq>roved  the  intention  to  commit  an  assault,  and  fartner,  that  the 
prosecutor  suffered  a  considerable  time  to  elapse  before  he  took  the 
defendant  into  custody,  and  that,  when  he  aid  so,  defendant  was 
peaceably  walking  away  in  a  direction  from  his  cottage.  The 
court  overruled  Uie  objections,  and  the  jury  found  the  defen- 
dant Guilty.  He  was  sentenced  to  imprisonment,  but,  with  a 
view  to  the  propriety  of  the  conviction  being  submitted  to  the 
Court  of  Criminal  Appeal,  he  was  discharged  on  bail,  in  order  that 
the  judgment  of  that  court  might  be  taken. 
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The  opinion  of  the  Court   of  Criminal  Appeal  is  accordingly        ^'®- 
requested  on  the  foregoing  case.  Light. 

HuTst^  for  the  prisoner. — There  was  no  assault  in  the  view  of       

the  constable  to  justify  him  in  apprehending  the  prisoner.   Kaising        ^^• 
the  shovel  would  of  itself  have  been  an  assault,  but  the  words     Anauh  on 
qualified  the  act,  and  showed  that  there  was  no  present  intention  of    constable  in 
striking :  (  Turbervill  v.  Savage,  1  Mod.  3 ;  1  Russ.  on  Crimes,  750.)    *^*^  *2^ 
Even  if  there  was  an  assault,  the  constable  did  not  then  arrest ;  he  ^' 

allowed  the  violence  to  pass  over ;  and  then,  when  the  prisoner 
had  left  the  house  and  all  intention  of  present  violence  had  been 
abandoned,  the  constable  interfered.  At  that  time  he  was  not 
authorized  to  arrest:  (Stat.  14  &  15  Vict.  c.  19,  s.  11 ;  Timothy 
V.  Simpson,  1  Cr.  M.  &  R.  757 ;  Rose.  730,  were  referred  to.) 

CocKBURN,  C.  J. — I  am  of  opinion  that  the  conviction  is  right. 
The  policeman  had  witnessed  an  assault  by  the  prisoner  on  his 
wife  in  the  house,  and  when  the  prisoner  came  out,  he  was  in  such 
a  frame  of  mind  that  the  policeman  might  reasonably  consider  that 
he  still  entertained  the  intention  of  returning  and  using  violence. 
The  language  used  by  the  Lord  Chief  Baron  in  R.  v.  Walker 
(1  Dears.  358 ;  6  Cox  Crim.  Cas.  371)  applies  in  this  case,  because 
there  was  continuous  pursuit  and  recent  ground  for  apprehending 
danger. 

Erle,  J. — I  am  of  the  same  opinion.  In  this  case  the  offence 
had  been  recently  committed ;  and,  I  apprehend,  that  a  constable 
is  not  obliged  to  arrest  upon  the  instant.  Here  he  had  seen  an  assault 
committed,  with  a  threat  of  murder.  Was  it  to  be  taken,  then, 
that  because  the  prisoner  had  come  a  few  yards  from  the  house 
the  constable  was  bound  to  conclude  that  the  wife  was  safe  from 
further  violence  ?  I  think  he  arrested  him  recently  after  the  oiFence 
which  he  had  seen  committed ;  and  that  he  was  doing  his  duty  in 
making  that  arrest. 

Williams,  J.,  and  Mabtin  and  Channell,  BB.,  concurred. 

Conviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 
January  23,  1858. 

(Before  Lord  Campbell,  C. J.,  Colkridge  and  Crowder,  JJ., 

and  Martin  and  Watson,  BB.) 

Reg.  v.  Godfrey,  (a) 

Indictment  far  false  pretences^^Obtaining  a  cheque — AUegaUon  of 

property. 

An  indictment  for  false  pretences  charged  that  the  prisoner  did  **  unlaws 
fully  obtain  from  A,  B.  a  cheque  for  the  sum  of  SL  \  As,  6d,  of  the 
moneys  of  C,  D^ 

Beldy  that  this  averment  sufficiently  described  the  cheque  to  be  the  pro- 
perty  of  C.  D. 

AT  the  General  Quarter  Sessions  of  the  Peace  for  the  county  of 
Bedford,  on  the  1st  day  of  July^  a.d.  1857,  the  prisoner 
William  Ansell  Godfrey  was  tried  upon  an  indictment  containing 
several  counts,  of  which  the  third  was  as  follows : — 

Third  count. — And  the  jurors  aforesaid,  upon  their  oaths  afore- 
said do  further  present,  that  afterwards,  to  wit,  on,  &c,  the  said 
William  Ansell  Godfrey  unlawfully,  knowingly,  and  designedly, 
did  falsely  pretend  to  the  said  (Jornelius  Cox,  then  being  the 
counting-house  clerk  of  the  said  William  Willis,  that  the  sum  of 
^L  145.  M.  was  due  to  the  said  Elizabeth  Botterill  from  the  said 
William  Willis,  for  work  done  by  the.said  Elizabeth  Botterill  for 
the  said  William  Willis,  by  means  of  which  false  pretence  the  said 
William  Ansell  Godfrey  did  then  unlawfully  obtain  from  the  said 
Cornelius  Cox  a  cheque  for  the  sum  of  %L  lAs.  6d,  of  the  moneys 
of  the  said  William  Willis,  with  intent  to  defraud.  Whereas  the 
said  sum  of  8/.  14^.  dd.  was  not  due  to  the  said  Elizabeth  Botterill 
from  the  said  William  Willis,  for  work  done  for  him,  the  said 
William  Willis;  against  the  form  of  the  statute  in  such  case  made 
and  provided. 

The  prisoner  was  found  guilty  upon  the  third  count  of  the  above 
indictment,  but  the  counsel  for  the  prisoner  moved  in  arrest  of 
judgment,  upon  the  ground  that  the  allegation,  '^  the  said  William 

(a)  Reported  by  A.  Bittlbston,  Esq.,  BarrUter-at-Lftw. 
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Ansell  Godfrey  did  then  unlawfully  obtain  from  the  said  Cornelius       K"®* 

Cox  a  cheque  for  the  sum  of  8/.  14*.  6rf.  of  the  moneys  of  the  said  qodfbet 

William  Willis,"  did  not  sufficiently  describe  the  said  cheque  to  be        

the  property  of  the  said  William  Willis.     The  court  neld  the        1®5S. 

indictment  good,  but  reserved  the  point  for  the  Court  of  Criminal  o^^g^ 

Appeal.  diepie  hyfaUs 

The  question  for  the  Court  of  Criminal  Appeal  is,  whether  the    f«««M»»— 
third  count  of  the  indictment  sufficiently  shows  the  ownership  of  '^^^Jj^. 
the  cheque  alleged  in  such  count.     Judgment  was  postponed,  and 
the  prisoner  was  admitted  to  bail  to  appear  at  the  next  January 
sessions  to  receive  judgment,  or  some  final  order  of  the  court. 

Metcalfe^  for  the  prisoner. — The  objection  is,  that  the  property 
in  the  cheque  is  not  stated  on  the  face  of  the  indictment.  The 
words  **  of  the  moneys  of  the  said  William  Willis  "  cannot  apply  to 
the  cheque,  and  do  apply  only  to  the  sum  mentioned  of  82. 145.  M. 

Lord  Campbell,  C.  J. — May  not  a  cheque  be  considered 
money  ? 

Metcalfe. — No ;  it  is  neither  money,  nor  is  it  a  chattel  of  which 
larceny  could  be  committed  at  common  law.  By  the  statute  7  &  8 
Geo.  4,  c  29,  it  is  classed  amongst  valuable  securities. 

CoLEBiDGE,  J. — Why  is  it  not  a  chattel?  It  is  a  piece  of 
paper. 

Metcalfe. — For  the  same  reason  that  in  R.  v.  Waits  (1  Dears.  C.  C. 
326 ;  6  Cox  Crim.  Cas.  304),  an  unstamped  agreement  was  held  not 
to  be  a  chattel  of  which  larceny  could  be  committed.  It  is  a  chose 
in  action. 

COLEBIDGE,  J.,  referred  to  R.  v.  Perry  (1  Den.  C.  C.  69; 
1  Cox  Crim.  Cas.  222).  (ft) 

Martin,  B. — I  should  have  thought  that  the  cheque  was  for 
this  purpose  money ;  but  if  not,  you  may  strike  out  the  words  *^of 
the  moneys ;"  and  then  the  allegation  is  that  he  obtained  the  cheque 
of  William  Willis. 

Metcalfe. — But  this  court  has  no  power  to  make  that  amendment. 

Lord  Campbell,  C.  J. — No  amendment  is  required.  The 
indictment  may  be  read  as  if  the  words  were  not  there.  The  con- 
yiction  must  be  affirmed. 

Tozer  (for  the  prosecution),  referred  to  R.  v.  Radley  (1  Den.  C.  C. 
450 ;  3  Cox  Crim.  Cas.  460),  where  it  was  held,  that  if  money  stolen 
be  described  as  *'of  the  goods  and  chattels  **  of  the  prosecutor, 
those  words  may  be  rejected  as  surplusage,  and  the  indictment  is 
sufficient. 

By  the  Court.  Conviction  affirmed. 

(6)  See  also  iZ.  ▼.  Walter  WaUt^  (2  Den.  C.  C.  14;  4  Cox  Crim.  Cas.  336). 
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COURT  OF  CRIMINAL  APPEAL. 
January  28,  1858. 

(Before  Lord  Campbell,  C.J.,  Cbowder  and  Willes,   JJ., 

and  Mabtin  and  Watson,  BB.) 

Reg.  v.  Fbt.  (a) 

False  pretence — Misrepreseniatwn  of  a  maiier  of  fad  aecompamied  hy  a 

promise. 

Upon  an  indictment  Jor  obtaining  money  by  false  pretences,  it  appeared 
that  the  prisoner  had  told  the  prosecutrix  that  she  kept  a  shop  at  a 
particular  place,  and  that  she  might  go  home  with  her  until  she  got  a 
situation.  She  then  borrowed  ten  shillings  of  her  and  promised  to 
repay  it  when  they  got  home  ;  but  having  got  the  money  she  lefi  the 
prosecutrix  altogether.  It  was  untrue  that  she  hept  a  shop  at  the  place 
named ;  and  the  prosecutrix  stated  that  it  was  on  the  faith  of  that 
representation  that  she  parted  with  the  money.  The  jury  found  the 
prisoner  guilty  of  fraudulently  obtaining  the  half-^sovereignj  the  pro- 
secutrix  parting  wUh  it  under  the  belief  that  the  prisoner  kepi  a  shop 
at  the  piaee  mentioned,  and  that  she  should  have  the  money  when  she 
went  kome  witk  the  prisoner. 

Held,  that  the  conviction  uhu  right, 

AT  the  General  Quarter  Sessions  of  the  peace  for  the  county  of 
Kent,  holden  at  IVIaidstone  on  the  22nd  day  of  October,  1857, 
Mary  Ann  Fry  was  tried  upon  the  following  indictment. 
Kent,  )  The  jurors  for  our  Lady  the  Queen  upon  their  oaths 
to  wit.  J  present,  that  Mary  Ann  Fry,  on  the  26th  day  of 
September,  in  the  year  of  our  Lord  1857,  unlawfully  and  know- 
ingly, did  falsely  pretend  to  Sarah  Noble  that  she,  the  siud  Mary 
Ann  Fry,  kept  a  shop,  and  that  she,  the  siud  Sarah  Noble,  might 
go  and  hve  with  her,  the  said  Mary  Ann  Fry,  at  the  said  shop, 
until  she,  the  said  Sarah  Noble,  had  got  a  situation;  and  that  the 
husband  of  the  said  Mary  Ann  Fry  had  ordered  a  pair  of  blankets 
and  had  not  paid  for  them,  and  that  she,  the  said  Mary  Ann  Fry, 
had  not  money  enough  to  pay  for  them,  and  that  she,  the  said 
Mary  Ann  Fry,  had  got  a  bonnet  or  a  cap,  or  some  article  of  value, 
in  a  bonnet  box,  which  she  wanted  the  said  Sarah  Noble  to  take 
and  keep  for  her.  By  means  of  which  said  false  pretences  the  said 
Mary  Ann  Fry  did  then  unlawfully  obtain  from  the  etad  Sarah 

(a)  Reported  bj  A.  Bittlkston,  Esq.,  Bairnster-at-Law. 
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Noble,  certain  money,  to  wit,  the  sum  of  ten  shillings  of  tihe  moneys       Bbg. 
of  the  said  Sarah  Noble,  with  intent  to  defraud.     Whereas  in  truth  •• 

and  in  fact  the  said  Mary  Ann  Fry  did  not  then  keep  a  shop,  and  the  ^' 

husband  of  the  said  Mary  Ann  Fry  had  not  ordered  a  pair  of  blankets,       1 858. 
and  she,  the  said  Mary  Ann  Fry,  had  not  got  either  a  bonnet  or  a  fUM^TZIL 
cap,  or  anything  in  the  said  bonnet  box  but  stones  and  pieces  of  ^AfJr^nieZ 
brick  and  dirt,  as  she,  the  said  Mary  Ann  Fry,  at  the  time  she  so  Nation  of  fact, 
falsely  pretended  as  aforesaid  well  knew :  affainst  the  form  of  the  «<««»i«^  % 
statute  in  such  case  made  and  provided,  and  against  the  peace  of  our       f^^""^^ 
Sovereign  Lady  the  Queen,  her  crown  and  dignity. 

The  evidence,  so  far  as  it  was  material  to  the  present  case,  was 
as  follows : — 

Sarah  Noble. — On  the  26th  September  I  went  to  the  Erith 
station.  When  I  was  taking  my  ticket  the  prisoner  was  standing 
near  nie.  I  dropped  a  half-sovereign.  .She  picked  it  up  and  gave 
it  to  me.  The  prisoner  got  into  the  same  carriage,  and  we  rode 
together  to  Woolwich.  I  tdd  her  I  was  looking  for  a  situation. 
The  prisoner  said  she  lived  on  Northumberland  Heath,  and  kept 
a  shop.  She  promised  me  I  should  go  home  with  her  until  I  got 
a  situation.  She  asked  me  to  go  to  X>artford,  and  I  went  with 
her.  We  went  to  the  Crown  and  Anchor  public-house^  and  had 
some  refreshment  there.  Whilst  there  she  told  me  to  stop  there 
till  she  came  back.  She  came  back  in  about  twenty  minutes,  and 
had  a  new  bonnet  box  and  a  handkerchief  tied  over  it.  She  told 
me  to  hold  it  till  she  came  back  again.  I  held  it;  it  appeared 
heavy,  and  I  thought  there  was  something  in  it  which  she  had 
been  buying.  When  she  brought  the  bonnet  box  she  said  that  her 
husband  had  been  and  got  a  pair  of  blankets,  but  he  had  not 
money  enough  to  pay  for  them,  and  then  asked  me  if  I  had  got  ten 
shillings.  I  told  her  I  had.  She  said,  ^^  Would  you  mind  lending 
it  to  me?"  I  said,  **  You  are  a  stranger  to  me."  She  had  said, 
*'  If  you  will  lend  me  this  ten  shiUings  I  will  take  you  home  until 
you  get  a  situation."  I  lent  her  the  half-sovereign,  because  she 
said  she  kept  a  shop  on  Northumberland  Heath,  and  I  should  have 
it  returned  when  I  got  home  with  her.  She  went  away.  When 
I  found  the  prisoner  did  not  come  back  I  opened  the  bonnet  box, 
and  found  some  small  pieces  of  stone  and  brick.  On  the  28th 
September  I  saw  the  prisoner,  and  she  said  she  never  saw  me 
before. 

Bobert  Carr  Ebb  (a  police  seijeant). — I  went  in  search  of  the 

Erisoner.  She  lives  at  North  End,  Crayford.  She  lodges  in  the 
ouse,  and  does  not  keep  a  shop  on  Northumberland  Heath. 
I  directed  the  jury,  if  they  believed  the  facts  stated  on  the  part 
of  the  prosecutrix,  to  find  a  special  verdict  They  found  the  prisoner 
guilty  of  fraudulently  obtaining  the  half-sovereign,  the  prosecutrix 
parting  with  it  under  the  belief  that  the  prisoner  kept  a  shop  on 
Northumberland  Heath,  and  that  the  prosecutrix  should  have  it 
when  she  went  home  with  her.  As  1  entertained  some  doubts 
as  to  the  legality  of  the  conviction,  I  respited  the  judgment  and 
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Bbo^        reserved  the  case  for  the  opinion  of  the  Court  of  Criminal  Appeal, 
Frt.        ^pon  the  following  questions : — 

— .'  First.  Whether  the  indictment  suflSciently  charges  the  prisoner 

1858.  vrith  having  obtained  the  money  from  the  prosecutrix  by  means  of 
Fabenreteneet  ^^®®  pretences,  there  being  no  averment  that  the  prisoner  asked 
— Migrepretm-  the  prosecutrix^to  lend  her  the  money. 

****^  ^^Tl      ^^^^*  Whether  the  pretence  used  was  a  sufficient  false  pre- 
•'^'^I^J^^  tence  within  the  statute. 

Third.  Whether  the  pretence  charged  in  the  indictment  is  suffi- 
ciently proved  as  laid. 

No  counsel  appeared  for  the  prisoner. 
C.  G.  AddisoHy  for  the  prosecution. 

Lord  Campbell,  C.  J. — There  is  no  doubt  that  the  indictment 
is  good  enough  on  the  face  of  it.     The  question  is  whether  it  is 
supported  by  the  evidence. 
Addison  read  the  case. 

Lord  Campbell,  C.  J. — The  prosecutrix  swears  that  she  gave 
the  money  upon  the  faith  of  the  representation  that  she  kept 
a  shop. 

Addison. — The  only  question  is^  whether  that  is  at  all  qualified 
by  the  special  verdict  found  by  the  jury. 

Lord  Campbell,  C.  J. — We  are  all  of  opinion  that  the  indict- 
ment is  perfectly  good ;  and  that  it  was  supported  by  the  evidence, 
inasmuch  as  it  is  found  that  the  money  was  obtained  by  means  of 
the  false  representation  that  the  prisoner  kept  a  shop  at  the  place 
which  she  named. 

The  other  Judges  concurred.  Conviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

January  28,  1858. 

(Before  Lord   Campbell,  C.J.,  Crowder  and  Willes,  JJ., 

and  Martin  and  Watson,  BB.) 

Reg.  v.  Jennings,  {a) 

Conviction  for  simple  larceny  upon  indictment  charging  larceny  by  a 

servant — Special  property. 

Upon  an  indictment  charging  that  (he  prisoner  whilst  servant  to  A.  stole 
the  money  of  A,^  the  proof  was  that  he  was  servant  to  B.,  and  that  the 
money  which  he  stole  was  the  money  of  B.y  but  in  the  possession  of  A, 
as  the  agent  of  B : 

Held  properly  convicted  of  simple  larceny. 

AT  the  General  Quarter  Sessions  of  the  Peace  for  the  county 
of  Bedford,  held  at  Bedford  on  the  21st  day  of  October, 
1857,  George  Michael  Jennings  was  tried  on  an  indictment  which 
was  in  the  following  words : 

Bedfordshire,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J    oaths  present,  that  George  Michael  Jennings, 

on  the  25th  day  of  September,  in  the  year  of  our  Lord  1857,  was 
servant  to  Edward  Sanders  and  that  the  said  George  Michael  Jen- 
nings, whilst  he  was  such  servant  to  the  said  Edward  Sanders  as 
aforesaid,  to  wit,  on  the  day  and  year  last  aforesaid,  certain 
money,  to  wit,  the  sum  of  three  pounds,  eight  shillings,  of,  and 
belonging  to  the  said  Edward  Sanders  his  master,  feloniously  did 
steal,  take,  and  carry  away,  against  the  form  of  the  statute  in  such 
case  made  and  provided. 

And  the  jurors  aforesaid  upon  their  oath  aforesaid  further 
present,  that  the  said  George  Michael  Jennings,  within  six 
calendar  months  from  the  time  of  committing  the  offence  in  the 
first  count  of  the  indictment  charged,  to  wit,  on  the  29th  day  of 
September,  in  the  year  of  our  Lord  1857,  being  then  servant  to 
the  said  Edward  Sanders,  feloniously  did  steal,  take,  and  carry 
away,  certain  money,  to  wit,  the  sum  of  It  10*.  2d.,  of,  and 
belonging  to,  the  said  Edward  Sanders,  his  master,  against  the 
form  of  the  statute  in  such  case  made  and  provided. 

The  prisoner  pleaded  Not  Guilty  to  this  indictment 

At  the  trial  it  appeared  that  Edward  Sanders  was  the  agent  of 

(a)  Reported  by  A.  Bittlrstoit,  Esq..  Barrister-at-Law. 
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Reg.        one  Mrs.  Sanders,  that  the  prisoner  was  her  servant  at  the  time 
^'         he  took  the  moneys  mentioned  in  the  indictment,  and  that  the 
jKrawos.    jjjQjjgyg  y^hen  taken  were  in  the  possession  of  Edivard  Sanders  as 
1858.       agent  of  Mrs.  Sanders. 

Counsel  for  the  prisoner  objected  that  the  variance  between  the 

«ertwii2— '    indictment  and  the  evidence  was  fatal^  and  that  the  prisoner  could 

Evidence—-    not  be  couvictcd  either  of  larceny  as  a  servant,  or  of  simple  larceny. 

Variance---    J  directed  the  jury  that  the  averments  in  the  indictment  as  to  the 

t^elan^,  prisoner  being  the  servant  of  Edward  Sander^  might  be  rejected 

as  surplusage,  that  Edward  Sanders  had  a  special  property  in  the 

money,  and  that,  if  they  believed  the  witnesses  for  the  prosecution, 

they  might  find  the  prisoner  guilty  of  simple  larceny.     The  jury 

found  the  prisoner  guilty  of  simple  larceny. 

The  opinion  of  the  Court  of  Criminal  Appeal  is  requested 
whether  this  conviction  was  right. 

Judgment  was  postponed  ;  the  prisoner  was  remanded  to  prison, 
but  has  since  been  discharged  on  recognizance  of  bail  to  appear 
and  receive  judgment. 

This  case  was  not  argued  by  counsel  on  either  side. 
Lord  Campbell,  C.J.,  delivered  the  judgment  of  the  court. — 
After  reading  the  case  he  said  :  we  are  all  clearly  of  opinion  that 
the  conviction  is  right.  The  allegation  in  the  indictment  that  the 
prisoner  was  servant  to  Edward  Sanders  is  quite  unnecessary  to 
the  charge  of  simple  larceny  and  may  be  rejected.  The  only  other 
objection  is,  that  the  money  stolen  was  the  money  of  Mrs.  binders, 
and  it  is  true  that  the  absolute  property  was  in  her ;  but  at  the 
time  when  the  prisoner  stole  the  money,  it  was  in  the  possession  of 
Edward  Sanders.  He  had  a  special  property  in  it,  and,  for  the 
purpose  of  this  indictment,  the  property  was  well  laid  in  him. 

Conviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

January  28,  1858. 

(Before  Lord  Campbell,  C.J.,  Crowder  and  Willes,  JJ., 

and  Martin  and  Watson,  BB.) 

Reg.  v.  Jessop.  (a) 

False  pretences — Passing  a  one-pound  Irish  Bank-note  as  a  five- 
pound  note. 

A  person  who  fraudulent^  offers  a  IL  bank-note  as  a  note  for  51.  and 
gets  it  changed  upon  that  representation,  may  be  convicted  under  the 
statute  for  obtaining  money  by  false  pretences^  although  the  party  to 
whom  it  was  passed  could  read,  and  the  note  upon  the  face  of  it 
afforded  clearly  the  means  of  detecting  the  fraud, 

THE  following  case  was  tried  before  me  at  the  West  Riding 
Intermediate  Sessions  held  at  Wakefield,  on  the  26th  day  of 
August  last.  The  prisoner  was  indicted  for  obtaining  4/.  I9s.  10^ 
from  Ann  Perkin  by  falsely  pretending  that  a  certain  piece  of 
paper  was  a  5L  note,  whereas  in  truth  and  in  fact  it  was  not  a 
5L  note.  The  evidence  was  as  follows :  Emma  Perkin  stated 
— I  live  with  my  mother  at  the  Globe  Inn,  Wakefield.  Monday, 
16th  August,  a  person  came  into  the  house  from  a  quarter  past 
five  to  six  o'clock ;  he  asked  for  a  glass  of  beer.  The  prisoner  was 
the  man :  he  was  in  the  taproom :  f  served  him ;  the  price  was  three 
halfpence ;  he  said,  *'  Is  tne  master  in  ?  "  I  said,  ^^  No ;  do  you 
want  him  for  any tliinff  that  I  can  tell  him  ?  "  He  said,  *'  I  only 
want  this  5/.  note  changed."  He  showed  me  a  IL  note;  it 
was  in  his  hand ;  I  took  it  and  gave  it  to  my  mother ;  he  drank 
his  beer  and  went  away  ;  afterwards  my  mother  sent  me  to 
one  Billingtons  with  the  note.  He  said  something  about  the 
note.  I  went  to  the  police-office ;  showed  the  note  to  one  Apple- 
yard,  then  to  Burton,  the  inspector,  to  whom  I  gave  up  the  note. 
I,  my  mother,  and  Mr.  McDonald,  went  to  the  railway-station, 
Wakefield,  twenty  minutes  to  seven  o'clock,  and  saw  the  prisoner 
there. 

On  cross-examination  she  stated : — I  am  sure  he  said  "  I  only 
want  this  5L  note  changed  ;  "  the  note  was  put  into  my  hands ; 
I  and  my  mother  can  read  and  write ;  I  looked  at  the  note ;  thought 
it  was  a  5L  note. 

On  re-examination : — He  did  not  ask  for  change  until  he  knew 
the  master  was  not  in.  This  is  the  note  I  gave  Inspector  Burton; 
the  note  was  put  into  my  hand  open,  not  crumpled  up. 

(a)  Beport«d  by  A.  BnTLBsnoir,  Esq.,  BarristeF-at-Law. 
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Beo.  Ann  Perkin  stated :— I  keep  the  Globfe  Inn.   My  daughter  came 

Jbmop.      *^  ^^  ^°  ^^^  ^^^^  ^^  August  with  a  note;  I  was  busy,  she  wanted 

'      change,  I  gave  her 4/.  I9s.  \0^  for  the  prisoner  for  the  note.     He 

1858.        had  a  checked  smock  and  felt  hat ;  I  saw  him  go  away ;  I  was 

Fabe^rttenceM  suspicious ;  I  scut  my  daughter  with  the  note  to  Billingtons ;  she 

—Pasting  a    Came  back ;  I  went,  on  her  return,  to  the  police-office,  saw  Apple- 

oM-pmmdfor  a  yard,  Burton,  and  McDonald ;  we  went  with  McDonald^  to  the 

Jive-pound  note,  railway-statiou ;  saw  the   prisoner  on    the  platform  coming  out 

of  the  booking-office;  the  train  was  starting  for  Doncaster;  he 

had  a  ticket ;  at  the  station  he  had  a  black  and  blue  plaid  coat  as 

described  by  my  daughter. 

On  cross-examination : — My  daughter  put  the  note  in  my  hand 
open  ;  I  laid  it  on  the  table,  and  put  it  in  my  purse.  I  can  read 
old  English ;  I  gave  the  prisoner  change ;  he  said  nothing  to  me. 

On  re-examination : — I  did  not  look  particularly  at  the  note ;  I 
had  no  idea  of  its  being  a  1/.  note. 

William  Burton  stated : — I  am  a  police-constable ;  I  produce  this 
note;  I  received  it  from  Mrs.  Perkins  on  the  10th  of  August  and 
have  had  it  ever  since.  On  the  face  of  the  note  is  "  one ;"  one  is 
at  each  corner  of  the  note ;  it  is  a  Bank  of  Ireland  note ;  one  pound 
is  clearly  printed  in  the  middle. 

(The  evidence  of  several  other  witnesses  was  set  out  in  the  case; 
but  the  above  statements  embrace  all  that  is  material  to  the 
question  raised.) 

Foster  (for  the  prisoner)  objected  that  there  was  no  case  to  go 
to  the  jury,  relying  on  these  grounds : 

First,  The  prosecutrix  had  means  of  detecting  from  the  face 
of  the  note  itself  that  it  was  not  a  5/.  note,  by  using  common 
prudence  and  caution  ;  the  party  having  at  the  time  the  means  of 
detection  at  hand  need  not  have  been  deceived:  {Youny's  case, 
2  East,  P.  C.  823.) 

Secondly,  The  note  was  of  the  same  species  as  a  /)/.  note,  differ- 
ing only  in  quality  and  value,  it  comes  within  ElkinqtorCs  case: 
{R.  V.  Bryan,  26  L.  J.  84,  M.  C. ;  7  Cox  Grim.  Gas.  312.) 

The  jury  found  the  prisoner  Guilty,  and  a  sentence  of  four 
calendar  months  hard  labour  in  the  House  of  Gorrection  was 
passed  on  him,  but  he  was  admitted  to  bail  until  the  opinion  of  the 
Gourt  of  Criminal  Appeal  can  be  had. 

No  counsel  was  instructed  to  argue  on  behalf  of  the  prisoner. 

Mavk,  for  the  prosecution. — The  only  question  is  whether  the 
putting  off  of  an  Irish  1/.  note  as  a  5L  note  and  obtaining  5L  in 
change,  is  an  obtaining  of  money  by  false  pretences  within  the 
statute,  the  prosecutor  having  had  the  means  of  detecting  the 
fraud.  The  case  of  R  v.  Younff  (2  East,  P.  G.  823),  wa6  relied 
upon  bv  the  prisoner.    (He  was  stopped.) 

Lord  Campbell,  G.J. — We  all  think  that  the  conviction  is  good. 
In  many  eases  the  party  giving  change  would  not  look  at  the  note, 
but  would  give  faith  to  the  representation  of  the  party  offering  it 
It  is  a  clear  case  within  the  act  of  Parliament ;  for  the  other  point 
made  by  the  prisoner's  counsel  is  quite  idle.       Conmctian  affirmed. 
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NORTHERN  CIRCUIT. 

Liverpool  Winter  Assizes. 

December  5,  1857. 

(Before  Wiohtman,  J.) 

Reg.  v.  Richard  Meigh.  {a) 

Forgery — Indictment — Evidence, 

The  prisoner  was  indicted  for  forging  at  Liverpool  a  receipt. 

The  first  count  set  out  the  instrument  showing  that  it  was  a  receipt. 

The  second  was  for  forging  a  receipt  simply. 

The  third  for  Jorging  a  warranty  order ^  or  request  for  the  delivery  of 
goods^  and 

The  fourth  for  forging  a  warranty  order^  or  request  for  the  transfer  of 
goods. 

Where  the  prisoner  signed  a  document  which  entitled  him  to  receive  a 
delivery  note,  which,  in  the  course  of  business  of  the  B,  Canal  Com' 
pany,  would  enable  him  to  demand  and  have  t/ie  goods  described 
therein  delivered  to  him  on  payment  of  the  charges  for  carriage : 

Held,  that  this  was  a  forgery  of  a  receipt  for  goods  within  the  II  Geo. 
4  ^  1  FFill.  4,  c.  66,  s,  10. 

THE  prosecutor,  George  Fowler,  was  a  dealer  in  earthenware 
at  Stoke-upon-Trent.  It  appeared  from  the  evidence  that 
the  prisoner,  with  whom  he  had  had  previous  transaction?, 
called  upon  him  and  purchased  four  crates  of  earthenware,  only 
pajrinff  him  for  one.  It  was  agreed  between  them  that  all 
four  should  be  consigned  to  the  seller  (the  prosecutor ),  and  that 
on  the  prisoner  remitting  the  price  of  the  three  which  remained 
unpaid  for,  the  prosecutor  should  remit  to  the  prisoner  an  order 
for  the  delivery  of  the  crates  to  him,  and  that  in  the  meantime  they 
should  lie  at  the  dock  in  the  name  of  George  Fowler,  the  prose- 
cutor. The  goods  were  forwarded  by  the  Bridgewater  Canal 
to  Livemool  on  this  understanding,  and  were  deposited  on  the 
Duke's  Dock  quay.  It  was  the  ordinary  course  of  business  with 
the  canal  company  (the  trustees  of  the  Duke  of  Bridgewater)  on 
the  arrival  of  goods  to  send  a  *^  note-deliverer/'  to  obtain  the  signa- 
ture of  the  consignee  to  a  note,  which  stated  the  date  of  arrival  in 
Liverpool,  the  consignee's  name,  and  the  amount  of  charges,  in 
separate  columns,  leaving  three  other  columns  to  be  filled  up  by 
the  consignee.     The  first  of  these  latter  columns  was  headed, 

(a)  Beportod  by  B.  D.  M.  Littlbr,  Esq.,  Earrister-ct-Law. 
VOL.   VII.  2   D 
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"  signature  of  the  parties  acknowledging  that  the  goodii  are  lying 
on  the  quay  at  Dulce's  Dock  at  their  own  risk,"  tne  others  con- 
taining  the  date  and  hour  of  the  making  the  signature  in  the 
previous  column.  The  practice  was  for  the  note-deliverer  to  hand 
to  the  party  signing  this  document,  as  consignee,  a  delivery-note, 
entitling  the  holder  to  the  delivery  of  the  goods  on  payment  of 
the  canal  chniges. 

The  note-deliverer  was  called,  and  proved  that  he  called  at  an 
earthenware  dealer's  in  Liverpool  to  inquire  if  he  knew  anythii^ 
of  George  Fowler,  the  consignee.  He  saw  the  prisoner  standing 
at  the  door,  and  asked  him  if  ne  knew  George  Fowler?  He  said, 
"  Yes,  1  am  George  Fowler."  He  then  ootained  the  prisoner's 
signature  to  the  book  which  he  carried)  and  thereupon  banded  him 
the  delivery-note. 

The  following  is  the  form  of  the  documeat  which  the  prisoner 
signed  ; 


DaU 
I86T. 

To  whom 

Sprcificilion 

orgoxb. 

Chargw. 

Signatore  of  par- 
tin.  ackDowIe.lK- 
ingthitlloj-Dod:. 
M.  l,inj(  on  th. 
quj    .t    IhlkeV 
Uock  at  thrown 
riik. 

Date 
1857. 

Time 

OcloUr 

SO 

0.  Fowlar. 

4Cnlc«. 

£    1.     d. 
1    14     9 

Gwfic  Fowlfr. 

Oclobn- 

SO 

8 

M 

The  prisoner  subsequently  presented  the  delivery-note  and 
obtained  the  goods.  He  had  no  authority  from  the  prosecntor  to 
sign  for  him. 

Tint/al  Atkimon,  for  the  prisoner,  objected  that  the  instru- 
ment was  not  a  receipt  within  the  11  Geo.  4  &  I  Will.  4,  c.  66, 
8.  10  (i);  for  hia  signature  to  this  instrument  did  not  entitle  him 
to  the  possession  of  the  goods  but  to  a  delivery-note  merely,  and 
be  quoted  Reg.  v.  Cooper:  (2  C.  &  K.  586.) 

Leofrie  Temple,  for  the  prosecution,  said  that  as  the  delivery- 
note  which  was  given  him  on  signing  the  consignee's  name  would 
entitle  bim  to  receive  the  goods,  a  constructive  delivery  of  tbe 
goods  did  in  fact  take  place  on  his  so  signing,  for  tbe  lianility  of 
the  consignor  and  also  of  tbe  carrier  was  at  an  end. 

WiQHTHAN,  J. — The  case  must  go  to  the  jiuy,  and  if  I  think 

(b)  "AnjBcqnittwict  or  recaipt  oitlm  for  monaj  or  floods,  or  anj  acoonntabU  Taeoipt,  dtlxr 
(or  auaej  or  fpnit,  or  for  ao^  note,  bill,  or  other  icesrilj  liir  tbo  pftjnM&t  tt  monaj." 
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there  is  any  doubt  I  will,  if  necessary,  reserve  a  case  for  the  Court       ^**' 

of  Criminal  Appeal.  Mbioh. 

The  jury  found  the  prisoner  Guilty,  and  his  Lordship  deferred        

passing  sentence :  but,  at  the  close  of  the  assize,  said  he  had  now       ]^' 

no  doubt  on  the  point,  and  passed  sentence  accordingly.  Forgery. 


NORTHERN  CIRCUIT. 
Liverpool  Winter  Assizes. 

December  6,  1667. 

(Before  WionxMAN,  J.) 

Reg.  v.  John  Haigh.  (a) 

Ijirceny — ^20  ^  2 1  VicL  c,  54,  s.  4. 

A  bailee  charged  with  fraudulently  converting  bailed  property  under  the 
20  4r  21  Vict,  c,  54,  5.  4,  was  indicted  in  the  ordinary  form  as  for 
larceny f  with  a  conclusion  contra  formam  : 

Beldy  good, 

I^HE  prisoner  was  indicted  for  having  at  Bolton  stolen  a  horse 
the  property  of  the  prosecutor.  The  indictment  was  in  the 
ordinary  form,  concluding,  however,  contra  formam^  &c 

It  appeared  irom  the  evidence  that  the  prosecutor  had  entrusted 
the  prisoner  with  a  horse,  which  he  requested  him  to  lead  for  him 
to  a  certain  place  agreed  upon  between  them.  He  did  not  pay 
him  anything  at  the  time,  but  stated  at  the  trial  that  he  intended 
giving  him  a  shilling  for  his  trouble.  On  the  way,  however,  to 
the  appointed  place,  the  prisoner  sold  the  horse  and  appropriated 
the  proceeds.  He  was  taken  into  custody  and  committed  for  trial 
under  the  provisions  of  the  20  &  21  Vict.  c.  54,  s.  4.  (i) 

Sowler  for  the  prosecution. 

C  H.  Hoptoood,  for  the  prisoner,  objected  that  the  indictment 
ought  to  have  set  out  specially  the  section  of  the  statute  under 
which  it  was  sought  to  convict  him. 

WiGHTHAN,  «f. — I  do  not  think  that  necessary,  but  I  will  con- 
sider the  point. 

Sentence  was  deferred,  but  at  the  conclusion  of  the  assize^  his 
Lordship  passed  sentence  of  imprisonment. 

(a)  Beported  by  R.  D.  M.  Littlkr,  Esq.,  Barrister-at-Law. 

(6)  *'  if  any  person  being  a  bailee  of  anj  property  sball  fraadolently  take  or  convert  Ibe  same 
to  his  own  oae,  or  the  oae  of  any  pen>on  other  than  the  oirner  thereof,  although  he  shall  not 
break  bulk,  or  otherwise  determine  the  bailment,  he  shall  be  goiltj  of  lareenj." 

2  D  2 
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NORTHERN  CIRCUIT. 
Liverpool  Winter  Assizes. 

December  5,  1857. 
(Before  Wiohtmak,  J.) 
Reg.  V.  Greenwood,  (a) 

Murder — Manslaughter — Rape. 

Where  the  prisoner  committed  a  felony  on  the  person  of  a  chUd^  whereby 
she  diedy  the  jury  were  directed  duit  they  might  find  a  verdict  of 
manslaughter, 

THE  prisoner  was  indicted  for  murder  and  rape  on  a  child 
under  ten. 

It  appeared  from  the  evidence  that  the  prisoner  had  connexion 
vrith  the  deceased^  and  that  it  was  afterwards  discovered  she  had 
the  venereal  disease. 

Femley  and  C  H.  Hopwood^  for  the  prosecution. 

Cobbetty  for  the  prisoner. 

WiGHTMAN^  J.,  told  the  jury  that  the  malice,  which  constitutes 
murder,  might  be  either  express  or  implied.  There  was  no  pre- 
tence in  this  case  that  there  was  any  malice  other  than  what 
might  be  implied  by  law.  There  were  five  questions  for  them  to 
consider. 

First,  had  the  prisoner  connexion  with  her? 

Secondly,  did  she  die  therefrom  ? 

Thirdly,  had  she  the  venereal  disease  ? 

Fourthly,  did  she  die  from  its  effects  ? 

Fifthly,  did  she  get  it  from  the  prisoner  ? 

If  they  were  of  opinion  that  the  prisoner  had  connexion  with 
her,  and  she  died  from  its  eifects,  then  that  act  being,  under  the 
circumstances  of  this  case,  a  felony  in  point  of  law,  this  would,  of 
itself,  be  such  malice  as  would  justify  them  in  finding  him  guilty 
of  murder. 

The  jury  retired,  and,  after  some  time,  returned  into  court 
saying  that  they  were  satisfied  that  he  had  connexion,  and  that 
her  death  resulted  therefrom,  but  were  not  agreed  as  to  finding 
him  guilty  of  murder. 

WiOHTMAN,  J.,  told  them  that,  under  these  circumstances,  it 
was  open  to  them  to  find  the  prisoner  guilty  of  manslaughter,  and 
that  they  might  ignore  the  doctrine  of  constructive  malice  if  they 
thought  fit. 

The  jury  found  a  verdict  of  manslaughter,  and  the  prisoner  was 
ordered  to  be  kept  in  penal  servitude  for  life. 

(a)  Reported  by  B.  D.  M.  Littlbr,  Esq.,  Barriiter-al'Lair. 
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NORTHERN  CIRCUIT. 

Liverpool  Winter  Assizes. 

(Before  Wiqhtman,  J.) 

December  5,  1857. 

Reg.  v.  Price  and  Others,  (a) 

Effidence. 

li  is  competent  to  counsel  on  cross-examination  to  ask  the  witness  if  he 
had  ever  made  a  certain  statement,  without  excepting  from  such  gues^ 
tion  the  time  when  he  was  before  the  magistrates, 

THE  prisoners  were  indicted  for  a  burglary. 
Ferrdeyy  for  one  of  the  prisoners,  asked  a  witness  on  cross- 
examination  if  he  had  been  examined  before  the  ma^strates.  On 
being  answered  in  the  affirmative,  he  then  asked  whether  the 
witness  had  ever  before  that  day  made  a  certain  statement  which 
had  formed  part  of  his  evidence. 

Wheeler^  for  the  prosecution,  objected  that  the  question  should 
have  been,  whether  the  witness  had  ever  made  such  statement  at 
any  time,  excepting  at  the  time  when  he  was  before  the  magistrates; 
for  that  the  only  admissible  evidence  of  what  was  said  before  the 
magistrates  was  the  depositions,  and  the  question  being  put 
generally,  would  include  what  was  said  on  that  occasion. 

WiGUTM AN,  J.)  ruled  that  the  question  might  be  put  generally. 

(«)  lUportod  bj  B.  D.  M.  Lrtlbb,  Esq.,  Barriftar-al-Lair. 
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COUBT  OF  CRIMINAL  APPEAL. 

November  14,  1857. 

(Before  Cogkburn^  CJ.,  Erlb  and  Williams,  JJ.,  Mabtik 

and  Channell,  BB.) 

Keq.  v.  Lewis,  (a) 

PracUce — Allowance  and  iaxaUon  ofeoeU  imeurred  in  ikis  eamrt 

The  costs  incurred  by  the  prosecutor  upon  the  argument  of  a  ease  reserved 
for  this  court  are  to  be  treated  as  part  of  the  costs  of  the  prosecution^ 
which  the  judge  presiding  at  the  trial  of  the  primmer  is  authorized  to 
allow  under  7  Gfeo,  4,  c.  64,  s.  22;  but  mcA  costs  will  m  future  be  taxed 
by  the  officer  of  this  courts  who  will  certify  the  amount  to  the  clerh  €f 
assiee,  or  clerh  of  the  peace,  the  officer  of  the  court  by  which  the 
case  was  reserved. 

BRETT  applied  to  the  court  for  directions  as  to  the  allowance  and 
taxation  of  the  costs  incurred  upon  the  argument  of  this  case : 
(see  7  Cox  Crim.  Cas.  277.)  Application  had  been  made  to  the  proper 
taxing  officer  of  the  court  by  which  the  case  was  resenred,  but 
he  had  declined  to  tax  these  costs^  on  the  ground  that  he  was  not 
the  proper  officer  to  do  so.  The  stat.  11  &  12  Vict  c.  79,  con- 
stituting this  court,  makes  no  provision  respecting  the  costs  of  pro- 
ceedings taken  in  it:  but  the  stat.  7  Geo.  4,  c.  64,  s.  22,  authorizes 
the  court,  before  which  any  person  is  prosecuted  or  tried  for  any 
felony,  to  order  payment  to  the  prosecutor  and  his  witnesses  of 
a  reasonable  allowance  for  their  expenses  and  for  their  trouble  and 
loss  of  time  in  attending  before  the  examining  magistrate,  the 
grand  jury,  **  and  otherwise  carrying  on  the  prosecution ; "  and  the 
general  order  therefore  of  the  judge  at  the  trial  of  the  prisoner, 
allowing  the  costs  of  the  prosecution,  is  sufficient  to  include  the 
costs  incurred  in  this  court,  when  the  judge  reserves  a  case. 

Mabtin,  B. — I  recollect  making  an  order  for  the  costs  in  a  road 
case  which  I  reserved  for  this  court :  (see  jR.  v.  Hornsea,  6  Cox 
Crim.  Cas.  302.) 

Brett. — In  Reg.  v.  Cluderoy  (3  Car.  &  K.  205)  the  same  course 
was  pursued ;  but  the  more  difficult  question  is,  what  officer  is  to 

(ci)  Reported  bjr  A.  Bittlbston ,  Esq.,  Barrister-at-  Law. 
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tax  the  costs  ?    In  Reg.  v.  Dolan  (Dears.  C.  C.  436 ;  6  Cox  Crim.        ^eo. 
Cas.  45dn.)  this  court  was  asked  to  direct  a  taxation^  but  refused.       Lbwu. 

In  Reg.  y.   WoolUy  (4  Cox  Crim.  Cas.  452)  the  judge  who  pro-        

nounced  sentence  at  the  following  assizes  after  the  case  had  been        ^^^^' 
argued  in  this  court,  ordered  the  costs  to  be  allowed ;  but  there  is  AUowancaand 
considerable  difficulty  in  the  adoption  of  that  practice  on  2^xy(io\mi  taxatwnqfcotu 
of  the  language  of  7  Geo.  4,  c  64,  s.  22.     Convenience  certainly     ^^2^^!!^ 
requires  that  the  costs  should  be  taxed  by  the  officer  of  this  court,       AppeaL 
who  is  willing  to  undertake  the  duty. 

CoCKBURN,  C.  J. — We  are  all  of  opinion  that  this  court  has 
no  power  to  order  the  costs  of  this  part  of  the  prosecution ;  but  that 
under  7  Geo.  4,  c.  64,  that  power  rests  with  the  judge  who  tries  the 
prisoner,  and  who  may  order  these  at  the  same  time  that  he  orders  the 
other  costs  of  the  prosecution.  We  think,  however,  that  it  would 
be  convenient  that  the  officer  of  this  court  should  certify  the  proper 
amount  of  the  costs  to  be  allowed  in  this  court ;  and,  although  that 
certificate  would  not  be  binding  upon  the  officers  of  the  court  below, 
we  do  not  doubt  that  it  would  be  universally  accepted  and  adopted 
by  them.  We  propose  to  make  a  rule  of  this  court  in  reference 
to  this  subject,  and  will  further  consider  the  terms  in  which  that 
rule  should  be  drawn  up.  (b) 

(6)  It  hu  not  been  considered  neoeseary  to  i»iie  anj  role  of  ooart  npon  this  subject ;  but 
it  is  onderstood  that  the  practice  will  In  fatare  be  regulated  by  the  opinion  of  the  court  as  aboTS 
expressed. 
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COURT  OF  CRIMINAL  APPEAL. 

February  1,  1858. 

(Before  Lord  Campbell,  C.J.,  Coleridge  and  Cbowdkb,  JJ., 

and  Martin  and  Watson,  BB.) 

Req.  v.  Trebilcock.  (a) 

Larceny — BaUmeni — Intention  ultimately  to  return  the  property  taken  to 
the  oumer — Conversion  by  bailee-^20  4*  21  Vict.  c.  54,  s,  4. 

Upofi  an  indictment  for  larceny^  with  a  count  framed  under  20  ^21 
Vict.  c.  54,  i.  4,  it  was  proved  that  a  box  of  plate  having  been  depanted 
with  the  prisoner  for  safe  custody^  he  broke  it  open^  and  took  out  a 
part  of  tfte  platCy  which  he  offered  to  a  pawnbroker  as  a  seeuniy  for 
501.  His  offer  was  declinedy  but  he  afterwards  pledged  the  wkde  box 
of  plate  with  another  person  as  security  for  200L  When  he  was  called 
upon  to  restore  the  plate  to  the  owner ^  he  had  not  the^means  of  redeem- 
ng  it  and  was  taken  into  custody. 

The  jury  found  the  prisoner  guilty  on  both  counts,  but  recommended 
him  to  mercy,  believing  that  he  intended  ultimately  to  return  the 
property. 

Held,  that  under  these  circumstances  the  prisoner  was  rightly  convicted 
of  larceny  at  common  law ;  because  the  jury  had  found  a  verdict  of 
guilty,  which  was  well  warranted  by  the  evidence ;  and  though  they 
had  recommended  him  to  mercy  on  the  ground  that  he  intended 
ultimately  to  restore  the  property,  that  expression  was  not  necessarily 
inconsistent  with  the  verdict,  and  ought  not  to  be  considered  egusvtUent 
to  a  finding,  that  at  the  time  when  he  took  the  plate  wrongfully  he  took 
it  for  the  purpose  of  merely  making  a  temporary  use  of  it. 

The  decision  in  Reg.  t;.  Holloway  (3  Cox  Crim.  Gas.  145)  confirmed, 
that  to  constitute  larceny  there  must  be  an  intention  permanently  to 
deprive  the  owner  of  the  property. 

Semble,  that  if  not  a  larceny  at  common  law  it  could  not  be  made  suck 
by  the  Ath  section  of  20  ^  21  Vict.  c.  54. 

AT  the  General  Quarter  Sessions  of  the  Peace  holden  in  and  for 
the  borough  of  Plymouth,  on  the  1st  day  of  Januair,  1858, 
before  Charles  Saunders,  Esq.,  Recorder,  the  prisoner,  William 
Trebilcock,  was  tried  on  an  indictment  which  charged  him,  first,  with 

(a)  Reported  by  A.  Bittlestoh,  Esq ,  B«rrister-at-Law. 
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a  larceny  upon  the  stat.  20  &  21  Vict.  c.  54^  a.  4,  (b)  in  having  as       B*o* 
bailee  of  plate,  the  property  of  the  prosecutor,  fraudulently  con-  jj^xbiijoook. 

verted  it  to  his  own  use ;  secondly,  with  a  common  larceny  of  the       

same  plate.     The  jury  found  the  prisoner  guilty  on  both  counts  of       1858. 
the  indictment,  but  recommended  him  to  mercy,  believing  that  he    xJ^^^ 
intended  ultimately  to  return  the  property.     The  question  for  the    inimuim  to 
opinion  of  the  court  is,  whether,  consistently  with  the  ground  »*«*»»'*«  «*>*• 
upon  which  the  jury  recommended  the  prisoner  to  mercy,  the     P'^p*^- 
conviction  was  right  upon  both  or  either  of  the  counts. 

The  case  was  this : — The  prosecutrix.  Miss  Palmer,  resided  at 
Plymouth;  and  going  to  London  for  eight  or  ten  days,  deposited 
with  the  prisoner,  a  tradesman  at  Plymouth,  who  had  offered  to 
take  care  of  anything  for  her  during  her  absence,  a  chest  of 
valuable  plate  for  safe  custody  till  she  returned.  The  prisoner 
had  been  told  that  the  prosecutrix  would  leave  a  parcel  with  him, 
which  he  said  that  he  would  put  in  his  iron  chest  to  keep  for  her. 
'  TMien  the  chest  of  plate  was  placed  in  the  prisoner's  hands  it  was 
locked  (the  prosecutrix  keepmg  the  key),  then  covered  with  a 
wrapper  sewed  together,  ana  sealed  in  a  great  number  of  places 
and  then  tied  with  cord.  The  prisoner  was  not  informed  of  the 
contents  of  this  parcel,  nor  was  any  key  given  to  him.  In  a  day 
or  two  after  the  prosecutrix  left  for  London,  he  had  uncorded 
the  chest,  broken  the  seals,  taken  off  the  wrapper,  procured  a  key, 
opened  the  chest,  and  taken  out  a  part  of  the  plate  and  offered  it  to 
one  Woolf,  at  Plymouth,  as  a  security  for  the  advance  of  50/.  The 
pawnbroker  took  up  one  of  the  pieces  of  plate  which  bore  the  crest 
and  also  a  superscription  with  the  name  of  Sir  George  Magrath 
upon  it,  and  expressing  his  dislike  to  have  anything  to  do  with  it, 
the  prisoner  said  that  he  was  under  an  engagement  to  be  married 
to  L^idv  Magrath.  The  prosecutrix  had  lived  with  Sir  George 
Magratn,  and  when  he  died,  the  plate,  among  other  property,  came 
into  her  possession.  Woolf  ultimately  declined  any  advance  upon 
it.  The  prisoner  then  communicated  by  letter  with  another  pawn- 
broker named  Druiff,  at  Newport  in  Monmouthshire,  with  whom 
the  prisoner  had  before  had  bill  transactions.  Druiff  came  to  the 
prisoner  at  Plymouth  and  advanced  him  200/.,  taking  bills  for  the 
amount,  and  the  whole  chest  of  plate  worth  from  500/.  to  600/L,  as  a 
collateral  security  for  the  loan.  Druiff  took  the  plate  away  with 
him  to  Newport.  The  prisoner,  by  way  of  accounting  to  Druiff  for 
•the  possession  of  the  plate,  represented  to  him  that  he  was  goinft 
to  get  married  to  the  lady  of  the  late  Sir  George  Magrath,  and 
that  she  had  given  him  the  plate  to  take  care  of  till  they  were 
married.  The  prosecutrix  went  to  London  on  the  8th  day  oif 
November,  and  returned  on  the  17th  of  the  same  month.  On  her 
return  the  prosecutrix  tried  often  to  see  the  prisoner  but  could 
not  do  so  till  the  26th.  When  she  first  saw  him,  and  asked  him  for 

(5)  The  aection  is  as  follows  :— '^  If  any  person  being  a  bailee  of  any  property  shall  frandn- 
lently  take  (»r  couTert  it  to  his  own  ose,  or  the  use  of  any  person  other  than  the  owner  thereof, 
although  he  shall  not  break  bulk  or  otherwise  determine  the  bailment,  he  shall  be  guilty  of 
laroeny.** 
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^^'        the  parcel,  the  prisoner  said  he  would  send  it  to  her  the  same 
Tkbbilcook.  evening.    It  was  not  sent.    The  prosecutrix  went  often  backwards 

and  forwards  to  the  prisoner's  shop  and  private  residence  to  see 

1S58.        ijjg  prisoner,  but  could  not  see  him  again  till  the  2nd  of  December, 

Larceny—     when  the  prosecutrix  insisted  upon  instantly  having  her  parcel.  The 

Intmtum  to    prisoner  said  she  could  not  have  it  as  it  was  out  of  town,  he  had 

•"^JJJJ^*^  sent  it  to  Bristol ;  then  he  said  it  was  now  further  than  Bristol, 

that  it  was  in  Wales,  but  that  he  would  write  a  letter  and  she 

should  have  it  on  Friday.    The  parcel  did  not  arrive.    The  prisoner 

refused  to  tell  in  whose  hands  it  was,  but  the  prosecutrix  had 

learnt  from  the  prisoner's  father  that  DruifT  had  it.     The  inspectcH* 

of  police  went  to  Newport  and  found  the  chest  of  plate  there,  but 

Druiff  refused  td  give  it  up  unless  upon  payment  of  the  2Q0L 

for  which  it   had   been   deposited  with   him   as   security.      The 

prisoner  could  not  redeem  it,  and  upon  the  facts  being  made  known 

to  the  prosecutrix  she  had  the  prisoner  taken  into  custody  on  a 

charge  of  stealing,  and  the  police  took  possession  of  the  chest 

of  plate  as  stolen  property. 

Upon  the  finding  of  the  jury,  with  the  recommendation  to 
mercy,  above  stated,  the  counsel  for  the  prisoner  contended  that  to 
support  either  of  the  counts  in  the  indictment,  it  was  necessary 
that  the  prisoner  should  have  intended  permanently  to  deprive  the 
prosecutrix  of  her  property,  and  that,  as  the  jury  believed  that  his 
intention  was  ultimately  to  return  it,  the  verdict  was  wrong. 

The  prisoner  was  committed  to  prison,  and  sentence  deferred 
until  the  opinion  of  the  judges  shall  have  been  obtained  upon  the 
question  raised.  If  the  court  shall  be  of  opinion  that  the  ground 
upon  which  the  jury  recommended  the  prisoner  to  mercy  may 
consist  with  the  verdict  upon  both  or  either  of  the  counts  of  the 
indictment,  the  verdict  to  stand  upon  both  or  either  of  the  counts 
accordingly.  K  the  recommendation  may  not  consist  with  the 
verdict  on  either  count,  then  the  verdict  to  be  set  aside,  and  a 
verdict  of  not  guilty  to  be  recorded. 

E.  fV.  CoXy  for  the  prisoner. — The  question  is  whether  the 
recent  statute,  20  &  21  Vict.  c.  54,  s.  4,  alters  the  ^neral  law  of 
larceny  in  any  other  respect  than  making  a  bailee  liable. 

Lord  Campbell,  C.J. — If  this  was  larceny  at  all,  it  was 
larceny  at  common  law.  The  t^tatute  would  make  no  difference 
in  this  respect 

Coleridge,  J. — If  not  a  larceny  at  common  law  the  new  statute 
would  not  make  it  such ;  so  that  the  only  question  is  whether  the 

Prisoner  could  properly  be  convicted  of  larceny  at  common  law. 
^he  jury  have  found  him  guilty. 

E.  W.  Cox, — ^Yes ;  but  they  recommended  him  to  mercy  on  a 
ground  which  shows  that  a  verdict  of  guilty  is  wrong.  They 
found  that  he  intended  ultimately  to  return  the  property  to  the 
owner. 

Crowder,  J. — That  is,  if  he  could  get  it  back  again. 
E.  W.  Cox. — The  law  on  this  subject  is  distinctly  laid  down  in 
R.  v.  IloHoway  (3  Cox  Crim.  Cas.  145);  and  still  more  recently 
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in  A  V.  Poole  and  Yeates:  (7  Cox  Crim.  Cas,  373.)    In  R.  ▼.        Km. 
HoUoway^  Parke,  B.,  said,  that  in  order  to  constitote  larceny,  trbbiloock 

there  must  be  the  intention  to  deprive  the  owner  wholly  of  his        

property,  to  usurp  the  entire  dominion  over  the  chattels  taken,  and        1^58. 
to  make  them  his  own ;  and  Lord  Denman  used  similar  language,     lanaw^ 
putting  the  case  of  a  man  taking  a  horse,  with  the  intention  of    jntmtum  i» 
riding  him  throughout  England,  and  then  returning  him.  r^tym  ihettoim 

COLBRIDOE,  «f. — But  in  this  case  the  jury  do  not  say  that  at     piyp^' 
the  time  of  the  taking  the  prisoner  intended  to  return  the  plate. 

Lord  Campbell,  C.J. — On  the  contrary,  they  negative  it  by 
findinghim  guilty. 

E,  fV.  Cox, — It  is  necessarily  implied  in  their  statement,  that 
when  he  parted  with  it  to  the  pledgee,  he  had  it  in  his  mind  to  get 
it  back  again  and  restore  it  to  the  owner. 

Lord  Campbeix,  C.J. — Your  general  proposition  of  law  is 
right  enough,  but  it  does  not  apply  to  this  case. 

E.  W,  Cox. — If  the  court  interprets  the  expression  used  by  the 
jury,  as  meaning  only  that  at  some  time  after  the  larceny  the  prisoner 
intended  to  return  the  property,  the  argument  founded  on  R.  v. 
Holloway  necessarily  fails.  But  that  could  not  be  the  meaning  of 
their  finding.  The  alleged  larceny  was  complete  at  the  moment  of 
depositing  the  plate  with  the  pledgee.  It  was  for  that  he  was  tried, 
and  to  that  alone  was  the  attention  of  the  jury  directed.  They  had 
nothing  to  do  with  any  subsequent  intent.  Their  conclusion 
could  have  had  referenC'e  only  to  the  felonious  act  charged  in  the 
indictment,  and  to  the  moment  of  committing  it,  and  if  they  were 
of  opinion  that  he  had  then  an  intention  to  return  it,  of  which 
there  is  no  doubt,  he  is  not  guilty  of  larceny. 

Carter^  for  the  prosecution,  was  not  called  upon. 

Lord  Campbell,  C.J. — The  general  proposition  contended  for 
by  Mr.  Cox  is  perfectly  correct.  To  constitute  larceny,  there 
must  be  an  intention  on  the  part  of  the  thief  completely  to  appro- 
priate the  property  to  his  own  use ;  and  if  at  the  time  of  the 
asportation  his  intention  is  to  make  a  mere  temporary  use  of  the 
chattels  taken,  so  that  the  dominvs  should  again  have  the  use  of 
them  afterwards,  that  is  a  trespass,  but  not  a  felony ;  but  that 
law  does  not  apply  to  this  case.  Here  there  was  abundant  evi<* 
deuce  of  a  larceny  at  common  law ;  abundant  evidence  from  which 
the  jury  might  find  that  the  prisoner  feloniously  stole  the  plate; 
and  the  jury  have  found  a  verdict  of  guilty.  But  they  have  recom- 
mended him  to  mercy,  and  accompanied  that  recommendation  with 
a  statement  as  to  the  prisoner's  intention  to  return  the  stolen  pro- 
perty. Now  I  doubt  whether  what  the  jury  say  in  giving  their 
reason  for  recommending  the  prisoner  to  mercy,  is  to  be  considered 
as  part  of  their  finding ;  but  even  assuming  it  to  be  so,  all  that 
they  say  is,  that  he  intended  ultimately  to  return  the  property ;  not 
that  at  the  time  of  the  wrongful  taking  he  originally  intended 
to  make  a  merely  temporary  use  of  it. 

Coleridge,  J . — I  am  of  the  same  opinion.  There  is  no  ques- 
tion about  the  law  in  this  case ;  but  the  question  is  merely  as  to 
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Bbo.        the  facts.    And  upon  the  facts  it  appears  that  the  prisoner  had  pnt 
**  it  out  of  his  power  to  return  the  plate  which  he  had  taken.     Then 

*  what  must  we  do  in  order  to  make  sense  of  the  finding  of  the 

1858.       jury  ?    It  is  to  be  observed,  that  the  recommendation  to  mercy  in 

^~~"        itself  assumes  that  the  verdict  of  guilty  is  correct :  but  the  jury 

M^S^Snto    Beem   to   have  thought  that  the  prisoner  had  it  in  his  mind  at 

rsiMm  the  stolen  some  Uncertain  time,  if  he  could  get  hold  of  it  again,  to  restore  the 

P'VP^^'     property,   and   they  might  consider  that  a  sufficient  reason  for 

recommending  him  to  mercy.     That  interpretation  makes  sense  of 

their  finding,   whilst  the  construction  put  upon  it  by  Mr*  Cox 

renders  their  conduct  quite  inconsistent  and  insensible. 

Martik,  B. — I  am  of  opinion  that  the  recommendation  to 
mercy,  and  the  words  which  accompanied  it,  were  no  part  of  the 
verdict  at  all,  and  that  when  the  jury  said  guilty,  there  was  an 
end  of  the  matter,  so  far  as  the  verdict  was  concerned.  But  I  also 
think  that  even  if  it  did  form  part  of  the  verdict,  it  would  not 
have  the  effect  of  bringing  it  within  the  principle  of  the  cases  on 
which  Mr.  Cox  relies.  It  seems  to  me  quite  clear  that  this 
prisoner  stole  the  plate,  and  then  pledged  it  tor  200il,  and  I  think 
that  in  so  doing  he  ^^ usurped  the  entire  dominion  of  it"  within 
the  meaning  of  that  expression  as  used  by  Parke,  B.,  in  the  case 
cited.  If,  therefore,  a  special  verdict  had  been  found  in  the  very 
terms  used  by  the  jury,  when  they  recommended  the  prisoner  to 
mercy,  I  should  have  said  that  he  was  still  guilty  of  larceny. 

Crowder,  J. — It  seems  to  me,  also,  that  upon  the  facts  of  this 
case  no  other  rational  conclusion  could  be  arrived  at,  except  that 
the  prisoner  stole  the  plate.  He  broke  open  the  box,  and  took  out 
the  plate  and  stole  it ,  but  the  jury  recommended  him  to  mercy 
because  they  thought  that  he  had  an  intention  of  ultimately 
restoring  it.  Probably  it  very  often  happens  that  when  stolen 
goods  are  pawned,  there  is  an  intention  to  get  them  back 
again,  if  the  person  pawning  them  should  ever  be  able  to  do  so, 
and  in  that  case  to  return  them ;  but  such  an  intention  affords  no 
ground  for  setting  aside  a  verdict  of  guilty,  when  the  offence  of 
larceny  is  satisfactorily  proved  by  the  evidence. 

Watson,  B. — I  also  think  that  this  is  the  clearest  case  of 
larceny  possible,  though  the  jury  have  recommended  the  prisoner 
to  mercy,  because  they  thought  that  he  would  ultimately  have 
restored  the  property  if  he  could  have  got  it  back. 

Conviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL, 

January  23,  1858. 

^Before  Lord  Campbell,  C.J.,  Coleridge  and  CrowdeB;  JJ., 

and  Martin  and  Watson,  BB.  ) 

Reg.  v.  Wright,  (q) 

Larceny  by  servant — Taking  Jrom  the  master^ s  possession — Necessity  of 
proving  specific  amount  taken — General  deficiency. 

A,  was  employed  by  a  banking  company  to  conduct  an  office  at  B.,  and 
the  whole  of  the  duties  there  were  discharged  by  him  alone.  He  was 
paid  a  salary^  for  which  he  was  bound  to  provide  a  place  for 
carrying  on  the  bank  business,  and  the  office  so  provided  was 
attached  to  his  own  house  in  which  he  carried  on  a  separate  business. 
The  office  was  fitted  up  by  the  bank,  and  an  iron  safe  provided, 
into  which  it  was  A.*s  duty  to  put  each  night  the  money  received 
during  the  day  and  which  had  not  been  required  for  the  purposes 
of  the  bank.  One  key  of  his  safe  was  kept  by  the  banking  com^ 
pany.  He  fumisked  weekly  accounts  of  moneys  received  and  paid 
by  himy  showing  the  balance  in  his  handsy  and  of  what  notes,  cash, 
or  securities  that  balance  consisted.  Audits  of  his  accounts  were  made 
occasionally  and  his  cash  in  hand  examined.  On  the  last  of  such 
audits  he  was  found  deficient  in  his  cash  to  the  amount  of  SOOOl, ;  and 
he  admitted  that  he  had  taken  that  amount.  On  the  last  previous 
audit,  ttao  years  before,  his  ceuh  had  been  found  correct.  The  learned 
judge  advised  the  jury  to  find  the  prisoner  guilty  of  larceny,  if  they 
were  satisfied,  upon  the  whole  of  thejacts,  that  any  part  of  the  sum 
admitted  to  have  been  misappropriated  had  at  any  time  during  the 
two  years  been  taken  from  money  which,  having  been  received  from 
customers,  had  before  such  taking  been  placed  in  the  safe  and  included 
in  the  weekly  accounts  furnished  by  the  prisoner.  The  jury  found  the 
prisoner  guilty  of  larceny,  as  a  clerk,  in  having  stolen  some  money 
received  from  customers  which,  bejore  such  stealing,  had  been  placed 
in  the  scfe  and  made  the  subject  of  a  weekly  account : 

Held,  that  the  conviction  was  right,  there  being  evidence  from  which  the 

jury  might  draw  the  conclusion  that  some  part  of  the  money  taken 

by  the  prisoner  had  been  previously  reduced  into  the  master^s  possession 

by  being  put  into  the  safe,  and  it  not  being  necessary  that  they  should 

find  any  specific  amount  to  have  been  stolen  on  any  particular  day. 

^  PHE  prisoner  was  indicted  for  embezzling  money,  the  property 

J-      of  the  public  officer  of  the  Stamford,  Spalding,  and  Boston 

Banking  Company.     He  was  employed  by  the  bank  to  conduct 

(a)    Reported  bj  A.  BrrrLESTOM,  Eiq.,  Burmt«r-at-Law. 
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Rbo.  an  office  at  Wainfleet,  in  connection  with  the  Boston  branch  of 

Wright.  ^^^   ^^^^  bank,   and  the   whole   of  the   duties   were  discharged 

'  by  him  alone.     He  was  paid  a  salary  of  150L  a  year,  for  which 

1858.  he  was  bound  to  provide  a  place  for  carrying  on  the  business, 

2^^j~r  ^  and  the  office  so  provided   was  attached  to   his   own   house,  in 

tervant—  which  housc   he  carried  on  the  bunness  of  a  wine  and  spirit 

Pofsesnonof  merchant. 

*^|^^  The  office  was  fitted  up  at  the  expense  of  the  bank,  and 
defidmey,  there  was  in  it  an  iron  box  or  safe  provided  by,  and  the  property 
of,  the  bank,  into  which  it  was  the  prisoner's  duty  to  put  any 
money  received  during  the  day,  and  which  had  not  been 
required  for  the  purposes  of  the  bank.  There  were  duplicate  keys 
of  this  safe,  one  of  which  was  kept  in  the  safe  at  Boston  under  the 
control  of  the  manager  there.  It  was  the  duty  of  the  prisoner 
to  receive  money  from  the  customers  to  be  put  to  their  account 
with  the  Boston  branch,  and  to  pay  cheques  drawn  on  the 
Boston  branch  of  the  bank.  He  furnished  to  the  manager 
of  the  Boston  branch  every  Monday  a  return  of  his  transac- 
tions during  the  week,  showing  the  money  received  from  customers 
and  the  money  paid  out,  and  containing  a  statement  of  the  balance 
remaining  in  his  hands,  and  of  the  particulars  of  which  it  consisted, 
specifying  the  notes,  cash,  or  securities ;  and  it  was  his  duty  to  pay 
over  wecKly  to  the  Boston  manager  any  excess  he  did  not  want  for 
the  banking  purposes  of  the  office  at  Wainfleet.  Besides  the  money 
he  received  from  customers,  he  received  money  from  the  Boston 
branch  from  time  to  time  when  he  required  it  for  the  purpose  of 
carrying  on  the  business  at  Wainfleet,  and  the  sums  so  received 
were  entered  in  the  above-mentioned  weekly  accounts. 

Audits  of  his  accounts  were  made  from  time  to  time,  and  the 
amount  of  cash  he  had  in  hand  examined. 

An  audit  meeting  was  held  on  the  29th  of  September,  1855, 
when  his  accounts  were  inspected  and  found  correct,  and  his  cash 
counted  and  found  to  be  right.  From  this  time  up  to,  and  inclu- 
sive of^  Monday  the  7th  September,  1857,  when  he  made  his  usual 
weekly  statement,  the  accounts  were  furnished  at  the  proper  times 
and  were  correct  in  their  statements  of  receipts  and  payments,  but 
no  audit  or  examination  took  place  of  the  balances  appearing  from 
the  weekly  accounts  to  remain  in  the  prisoner's  hands. 

On  the  1 2th  of  September,  1857,  the  public  officer  of  the  bank 
and  the  manager  of  tne  Boston  branch  called  on  the  prisoner,  and 
made  an  appointment  to  examine  his  cash  in  hand,  when  the 
prisoner  said  he  was  very  sorry,  lie  was  about  3000/.  short  in  his 
cash;  that  he  had  not  the  moral  courage  to  speak  out  before, 
but  it  was  so.  He  handed  over  all  the  cash  he  said  was  left, 
amounting  to  755^  10^.  He  took  this  from  a  drawer  in  the  counter 
in  the  office,  not  from  the  safe.  The  drawer  was  a  convenient 
place  for  the  deposit  of  the  money  for  banking  purposes  during 
the  day.  The  prisoner  then  in  the  presence  of  the  manager  of 
the  Boston  branch  made  up  the  account  to  that  date^  showing  a 
deficiency  of  ^021/.  9«.  ^d. 
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When  before  the  magistrates,  the  prisoner  made  the  following       Bbo. 
statement:  *'• 

^*  I  admit  that  I  have  taken  the  amount  of  money  which  appears        * 

in  my  weekly  return  dated  September  12thy  I857y  and  entered  as        1858. 
a  deficiency  of  3021/.  9*.  Qrf."  iw"  bn 

The  counsel  for   the  prosecution   contended   that   these  facts     servJ^i^ 
were  evidence  to  go  to  the  jury  of  a  larceny.     That  the  money   PottestUm  rf 
sent  from  the  Boston  branch  had  been  in  the  possession  of  the      "^IJ^^ 
bank  so  as  to  make  the  taking  of  it  by  the  prisoner  amount  to     <Md«ky. 
larceny.     Also  that  the  money  received  at  Wainfleet  from  the 
customers,  or  the  balance  of  it  after  the  payments  of  the  day, 
would,  if  the  prisoner  performed   his  duty  (as  it  might,  in  the 
absence  of  contradictory  evidence,  be  presumed  he  did)^  be  put  into 
the  safe  of  the  bank    at  night,  and  that  when  put  there  it  was 
received  into  the  possession  of  the  bank,  and  no  longer  in  transitu  in 
the  hands  of  the  prisoner  as  the  servant  receiving  it,  and  that  the 
bank  keeping  a  duplicate  key  of  the  safe,  and  the  box  having  been 
bought  by  them  and  the  office  fitted  up  by  them,  though  the  house 
was  the  prisoner's,  the  box  was  the  box  of   the  bank,  and  the 
money  deposited  therein  was  money  reduced  into  the  possession 
of  the  bank,  as  in  the  case  of  the  till  of  a  shopkeeper. 

And  further,  that  the  weekly  statements  made  by  the  prisoner 
to  the  manager  of  the  Boston  branch,  and  received  by  him,  of  the 
balance  remaining  in  the  prisoner's  hands  of  sums  received  during 
the  week  from  customers,  amounted  to  a  statement  by  the 
prisoner  that  he  held  that  balance  for  the  bank  and  as  the  money 
of  the  bank,  and  to  an  acquiescence  by  the  said  manager  in  his 
keeping  it  as  their  clerk  or  servant,  and  that  thenceforth  his 
possession  of  that  balance,  or  any  part  of  it,  was  a  possession  by 
the  bank,  so  as  to  make  it  the  subject  of  larceny,  if  afterwarcis 
taken  by  the  prisoner. 

The  prisoner's  counsel  contended  that  the  prisoner  was  not  a 
clerk  or  servant.  That  there  was,  under  the  circumstances,  no 
such  possession  by  the  prisoner  as  could  be  treated  as  a  possession 
by  the  bank.  That  there  was  no  evidence  that  any  part  of 
the  sum  misappropriated  had  ever  been  in  the  possession  of  the  bank, 
for  it  might  all  have  been  money  received  from  customers  and 
intercepted  and  misappropriated  before  it  was  placed  in  the  safe ; 
and  that  all  the  money  found  on  the  1 2th  of  September  actually 
was  in  the  drawer  of  the  counter,  and  not  in  the  safe ;  and  further, 
that  the  money  when  paid  into  the  safe,  was  in  the  possession  of  the 
prisoner  and  not  in  that  of  the  bank ;  that  the  house  and  all  in  it 
were  the  prisoner's  for  all  purposes  of  possession,  and  he  might 
have  used  the  safe  to  hold  his  own  moneys  coming  to  him  as  a  wine 
merchant,  or  otherwise  mixed  them  with  the  money  coming  from 
the  bank  customers. 

I  advised  the  jury  to  find  the  prisoner  guilty  of  larceny,  if  they 
were  satisfied  on  the  whole  of  the  facts  that  any  part  of  the  sum 
admitted  to  have  been  misappropriated  had,  at  any  time  during 
the  two  years,  been  taken  from  the  money  sent  by  the  Boston 
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Bbo.        branch  to  the  prisoner^  or  from  money  which  having  been  received 
Wriobt      ^"^  customers  had,  before  such  takings  been  placed  in  the  safe 

'     and  included  in  the  weekly  accounts  furnished  by  the  prisoner. 

1S5S.  The  jury  found  the  prisoner  guilty  of  larceny,  as  a  clerk,  in 

j^^^j|J~  .      having  stolen  some  money  received  from  customers  which,  before 

Mrtant^     Buch  Stealing,  had  been  placed  in  the  safe  and  made  the  subject  of 

Po9ae$w}n  of  a  weekly  account. 

"^1^^^         They  said  they  did  not  find  that  the  prisoner  stole  any  of  the 

d^idmig,     money  which  had  been  sent  to  him  from  the  branch  bank  of  Boston. 

The  question  for  the  opinion  of  the  court  is,  whether  the  facts 

furnish  suiBcient  evidence  of  a  larceny,  and  whether  the  conviction 

was  correct  ? 

The  prisoner  was  sentenced  to  six  years'  penal  servitude,  and  is 
now  in  confinement  under  that  sentence. 

Charles  Cbompton. 
0*Brien,  for  the  prisoner. — There  are  two  points  which  arise 
on  this  case.  First,  There  is  no  evidence  of  larceny.  Secondly, 
If  there  was  any  evidence  for  the  jury,  the  verdict  is  bad  for 
uncertainty.  As  to  the  first,  the  evidence  was  that  the  prisoner 
admitted  a  misappropriation  of  money  to  the  amount  ot  3000^ ; 
but  that  alone  will  not  establish  a  larceny.  Some  facts  must  be 
proved  to  establish  a  dealing  with  some  money  in  a  manner  which 
would  make  the  prisoner  guilty  of  larceny.  It  is  conceded  that  until 
the  money  received  by  him  had  been  deposited  in  the  safe, 
there  could  be  no  stealing  of  it  by  him ;  and  there  is  no  evidence 
that  he  ever  put  any  money  into  that  safe. 

Lord  Campbell,  C.  J. — It  was  his  duty  to  do  so. 
0*Brien. — In  the  case  of  a  man  who  admits  a  misappropriation 
of  3000/.,  no  presumption  can  be  made  that  he  would  do  his  duty. 
The  indictment  contains  in  effect  only  one  count ;  and  suppose 
that  count  had  charged  the  stealing  of  50/.  or  any  other  sum, 
forming  part  of  the  total  deficiency,  what  evidence  is  there  applic- 
able to  any  such  sum  ? 

Martin,  B. — You  say  it  is  surmise  only. 
0*Brien, — Exactly  so.  It  is  the  vague  generality  of  the 
verdict  which  alone  gives  some  appearance  of  truth  to  the  con- 
tention that  there  is  any  evidence  to  support  it.  If  the  particulars 
are  inquired  into,  it  is  at  once  manifest  that  there  is  really  no 
evidence  of  any  act  of  stealing. 

Coleridge,  J. — He  admitted  before  the  magistrates  that  he 
had  ^'  taken  ^  the  money.  That  expression  imports  that  the  money 
had  been  in  his  master's  possession. 

O'Brien. — When  he  made  that  statement  he  was  charged  vrith 
embezzlement,  not  larceny.  And  the  evidence  of  a  general 
deficiency  is  more  appropriate  to  a  charge  of  embezzlement,  than  to 
a  charge  of  larceny ;  but  even  on  an  indictment  for  embezzlement, 
such  evidence  was  held  insufficient  to  convict  in  Grove*s  case: 
(I  Moo.  C.  C.447.)(6) 

(6)  SfR,r  Moah,  7  Cox  Crim.  C«s.  GO. 
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Martin,  B.— What  difference  is  there  between  the  till  and  the       ^*''^- 

%D   .  T  .  Wright. 

O  Brten. — It  seems  to  be  conceded  that  the  money  in  the  till        

was  still  in  the  prisoner's  possession ;  but,  even  if  not,  there  is  no        ^^^^- 
evidence  that  it  ever  reached  the  till.     It  is  quite  consistent  with     £oro«iy«y 
all  the  facts  proved,  that  all  the  money  misappropriated  by  the     servant-^ 
prisoner  may  have  been  intercepted  by  him  before  it  was  placed   ^otaestkm  qf 
even  in  the  tilL     But  further,  in  this  case,  even  if  it  reached  the     ^omeral 
till  or  the  safe,  the  possession  of  the  prisoner  was  never  at  an     d^ftdauy. 
end ;  considering  that  he  had  an  original  exclusive  possession  of 
the  shop,  he  never  did  any  act  sufficient  to  divest  himself  of  that 
possession.      The  conflicting  authorities  on  this  subject  may  be 
reconciled  if  attention  is  paid  to  the  nature  and  extent  of  the 
authority  with  which  the  servant  was  invested  in  each  case.     In 
this  case  the  prisoner,  as  the  manager  of  a  bank,  had  a  complete 
general  control  over  the  moneys  receiv^  at  the  bank^counter.     He 
is  authorized  to  deal  with  it  afterwards. 

Coleridge,  J. — If  a  stranger  pays  in  a  shop  with  marked 
money,  and  the  shopman  abstracts  from  the  till,  what  offence  does 
he  commit  ? 

G*Brien. — Larceny. 

Coleridge,  J. — But  the  shopman  has  a  right  to  take  money 
from  the  till  for  his  master's  purposes. 

(yBrieiu — The  distinction  between  the  two  cases  is  this.  The 
shopman  accounts  to  his  master  by  placing  the  money  in  the  till ; 
and  then  his  exclusive  possession  ceases.  In  this  case  there  was 
another  time  for  accounting  to  the  master  and  paying  over  the 
balance,  and,  consequently,  the  act  of  putting  money  into  the  till 
or  safe  did  not  divest  the  prisoner's  possession.  The  mere  decla- 
ration by  him  that  he  held  so  much  money  for  his  master  does  not 
affect  the  question  of  possession ;  and  the  weekly  returns  amount 
only  to  such  a  declaration :  (iZ.  v.  Goadenough^  6  Cox  Crim.  Cas. 
206.)  If  the  evidence  shows  embezzlement,  that  will  not  support 
the  conviction  for  larceny:  (A  v.  Gorbutty  7  Cox  Crim.  Cas, 
221.) 

Secondly,  what  have  the  jury  found  ?  Only  that  on  some  occasion 
the  prisoner  stole  some  money  :  but  it  is  submitted  that  that  finding 
is  too  vague  and  uncertain  to  sustain  a  conviction.  The  prisoner 
is  not  furnished  with  the  information  necessary  to  enable  him  to 
defend  himself  from  a  second  charge  for  the  same  offence.  If  a 
verdict  so  general  is  enough,  he  may  be  indicted  again  as  man^ 
times  as  there  are, coins  in  the  whole  sum  misappropriated.  It  is 
clear  that  before  the  stat.  14  &  15  Vict  c.  100,  s.  18,  this  verdict 
would  have  been  insufficient ;  because  up  to  that  time  it  was  neces- 
sary to  allege  and  prove  the  specific  coins  taken.  In  R.  v.  Fry 
(Russ.  &  Ry.  482),  it  was  held  insufficient  to  aver  the  taking  of 
102,  in  moneys  numbered. 

Lord  Campbell,  C.  J.— I  think  that  case  has  not  met  with 
general  approbation. 

VOL   VII.  2   E 
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G^Brieru — In  R,  v.  Bond  (4  Cox  Crim.  Cas.  231)  the  same 
principle  was  acted  upon. 

Lord  Campbell,  C.  J. — At  all  events  the  statute  has  set  that 
question  at  rest. 

Coleridge,  J. — In  Gravels  case  there  was  precisely  the  same 
uncertainty. 

0*Brien. — There  were  seven  dissentient  judges.  But  the 
statute  14  &  15  Vict,  c  100,  s.  18,  was  passed  to  meet  the  difficulty 
suggested  by  Bonds  case  ;  and  it  dispenses  with  the  necessity  of 
specifying  the  particular  coins  taken.  It  is  enough  now  to  allege 
and  prove  the  amount  of  money  taken ;  but  that  allegation  and 
proof  are  still  necessary.  It  must  be  averred  and  proved  that  he 
stole  money  to  a  certain  amount. 

Lord  Campbell,  C.  J. — If  a  man  is  charged  with  stealing  one 
hundred  pounds  weight  of  sugar,  the  jury  may  find  a  general 
verdict  of  guilty,  though  only  one  pound  is  proved  to  have  been 
stolen. 

CfBrien. — That  is  because  they  can  find  certainly  that  he  stole 
one  pound. 

Lord  Campbell,  C.  J. — I  think  it  is  contrary  to  the  usual 
practice  to  require  the  jury  to  specify  the  amount  or  quantity 
taken. 

Coleridge,  J. — Suppose  the  iury  found  in  a  case  of  sheep 
stealing  that  they  could  not  tell  whether  nineteen  or  twenty  were 
taken. 

O'Brien. — That  would  be  a  finding  that  at  least  ninenteen  were 
taken.  Hawkins  (P.  C.  bk.  2,  c  25  s.  59)  gives  as  the  reason  for 
requiring  this  degree  of  certainty  that  the  court  may  know  what 
punishment  to  award. 

Lord  Campbell,  C.  J. — In  this  case  the  jury  have  found  that 
the  prisoner  stole  at  least  one  farthing. 

O^Brien. — That  is  not  found. 

Crompton,  J. — The  indictment  only  means  that  he  stole  some 
money,  and  that  is  proved. 

Coleridge,  J. — You  must  contend  that  if  the  jury  say,  we 
cannot  tell  what  amount  is  stolen,  that  is  a  verdict  of  not  guilty. 

O'Brien, — That  is  the  contention ;  and  it  is  borne  out  by  the 
cases  decided  before  the  statute  14  &  15  Vict,  c  100,  and  by  the 
language  of  sect.  18  of  that  statute. 

Martin,  B. — Suppose  this  case :  at  the  end  of  a  week  fifky 
sovereigns  are  missed  from  a  certain  safe.  Every  niglit  during 
the  week  the  prisoner  has  been  seen  to  go  to  the  safe;  and, 
at  the  end  of  it,  he  is  found  in  possession  of  fifty  sovereigns.  Is 
he  to  be  acquitted  because  it  is  impossible  to  tell  on  which  night 
he  took  a  sovereign  ? 

O'Brien. — It  would  be  clear  in  that  case  that  he  must  have  taken 
one  sovereign  on  some  one  night.  The  evidence  must  be  such  as  to 
enable  the  jury  to  pronounce  their  verdict  with  reference  to  some 
particular  act  of  stealing. 
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Coleridge^  J.— But  that  may  be  matter  of  inference  from  all  Rso. 

the  circumstances.   You  are  always  at  liberty  to  go  into  the  whole  _  *'• 

transaction:  {R.  v.  JElUs,  6  B.  &  C.  145.)  ^bight. 

O^Brien. — Still  in  the  result  if  you  cannot  condescend  upon  any  1S58. 

particular  occasion  and  show  what  was  taken,  the  prisoner  must  .          . 

escape.  That  is  the  effect  of  Bond's  case,  and  the  statute  has  not  altered  set^t-^ 

the  law  except  as  to  the  necessity  of  specifying  the  particular  coin.  PosseMon  of 

Coleridge,  J. — It  is  really  impossible  for  you  to  maintain  this  ^J^^ 

Bodetiy  for  the  prosecution,  was  not  called  upon. 

Lord  Campbell,  C.J. — I  am  of  opinion  that  this  conviction  is 
right.  The  first  question  is  whether  there  was  any  evidence  to 
show  that  the  prisoner  took  from  the  safe  any  money  which  had 
been  deposited  by  the  customers  of  the  bank,  and  which  had  been 
placed  by  the  prisoner  in  that  safe ;  and  I  think  that  there  was 
such  evidence.  It  is  found  to  have  been  the  duty  of  the  prisoner, 
when  money  was  paid  over  the  counter  by  customers,  to  carnr  it, 
when  night  came,  to  the  safe,  and  deposit  it  there  to  remain  m  a 
state  of  security  until  it  should  be  taken  out  again  to  be  applied 
to  the  purposes  of  the  bank ;  and  I  think  that  when  it  was  so 
placed  in  the  safe,  the  exclusive  possession  of  the  prisoner  was 
determined,  that  being  a  box  or  safe  furnished  by  the  employer, 
of  which  the  employer  had  a  duplicate  key.  In  that  respect  the 
safe  in  this  case  very  much  resemoles  the  till  in  a  shop  in  London, 
where  the  shopman  has  access  to  it  for  lawful  purposes,  though  if  he 
takes  money  from  it,  animofurandi^  he  is  a  thief.  I  cannot  distinguish 
such  a  case  from  the  present ;  and  I  think  the  conviction  must  be 
affirmed. 

Coleridge,  J. — I  am  of  the  same  opinion.  Looking  at  all 
the  circumstances  of  the  case,  the  amount  of  money  misappropriated, 
the  statement  of  the  prisoner  himself,  and  the  proper  course  of 
business  in  the  office,  I  think  the  jury  were  well  warranted  in 
concluding  that  the  money  received  from  the  customers  was 
deposited  from  time  to  time  in  the  safe.  When  that  was  done,  in 
my  opinion,  the  exclusive  possession  of  the  prisoner  was  determined, 
and  though  he  had  a  right  in  the  course  of  his  duty,  as  a  servant  of 
the  bank,  afterwards  to  take  out  that  money  for  the  master's 
purposes,  yet  if  he  took  it  out  for  his  own  unlawful  purpose,  he 
was  guilty  of  larceny ;  and  I  think  there  was  abundant  evidence 
of  his  so  doii^. 

Martin,  B. — I  cannot  distinguish  this  from  the  case  which  I  put 
during  the  argument,  and  which  was  admitted  to  be  a  case  of 
larceny.  Also  if  a  shopman  receives  coin  from  a  customer  and  puts 
it  into  the  till,  but  afterwards  takes  it  out  for  the  purpose  of 
appropriating  it  to  his  own  use,  he  is  acknowledged  to  be  guilty  of 
larceny ;  and  it  seems  to  me  to  make  no  difference  whether  the 
shop  is  at  the  time  under  the  immediate  control  of  the  master,  or 
whether  it  is  at  some  distance  from  the  house  where  the  m<ister 
resides.  Here  the  banking  company  had  clearly  reserved  to 
themselves  a  control  over  the  safe  m  which  the  money  was  to  be 

2  e  2 
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^^-        kept     The  Boston  manager  had  a  key  of  it,  so  that  he  might  have 
Wright,     come  at  any  time  and  got  access  to  it      I  cannot  hot  regret  that 

the  law  is  in  such  a  state  as  to  give  occasion  for  questions  such  as 

1858.        this. 

Larceny  hy        Crowdeb,  J. — I  also  think  that  this  was  clearly  a  case  of  larceny, 

«erran<—     Indeed  the  safe  and  the  duplicate  key  seem  to  have  been  provided 

I'f^-^-i^  qf  for  the  purpose  of  establishing  that  sort  of  control  over  the  money 

^Gmeral       there,  which  would  make  the  taking  of  it,  animo  furandi^  larceny. 

d^dmx^.      It  was  said  that  the  prisoner  had  the  entire  control  of  the  office,  and 

that  he  might  apply  all  the  funds  in  any  way  which  the  bank 

business  rendered  necessary  or  desirable ;  but  the  right  to  use  it 

for  his  master's  business  makes  no  difference.     He  was  still  guilty 

of  stealing  when  he  took  it  for  his  own  purposes. 

Watson,  B. — This  seems  to  me  a  very  plain  case.  The  safe 
was  provided  by  the  masters  as  a  place  of  deposit  and  safe  custody 
for  their  money  ;  but  the  prisoner  had  access  to  that  safe  for  the 

Eurposes  of  the  banking  business,  and  the  jury  find  in  effect  that 
e  stole  some  money  from  that  safe.  Often  nice  distinctions  arise 
between  larceny  and  embezzlement ;  and  though  I  do  not  think 
there  is  any  difficulty  in  this  instance,  it  would  be  creditable  to 
the  legislature  to  provide  that  every  case  of  embezzlement,  without 
reference  to  any  of  those  nice  distinctions,  should  be  an  offence 
punishable  by  the  law.  Conviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

November  26;  1857. 

(Before  Monahan^  C.J.,  Pigot,  C.  B.,  Cbampton^  Ball 
and  E[£oaH,  JJ.^  and  Pennefather^  Richards  and 
Greene,  BR) 

Reo.  v.  Ward,  (a) 

Indictment^  form  of-^Larceny — Ownenh^  of  property — 14  ^  16  Fict* 

e.  100,  s.  8. 

An  indidmefU  for  larceny^  and  receiving  goods  knowing  them  to  have 
been  stolen^  is  body  ifil  does  not  state  to  whom  the  goods  belonged;  and 
the  defect  cannot  be  amended^  nor  is  it  cured  by  14  4r  15  VicL  c.  100, 

s.  8. 

THE  prisoner  was  indicted  before  the  Assistant-Barrister  for 
Longford  County,  for  stealing  (roods,  and  also  for  receivinff 
goods,  knowing  them  to  have  been  stolen.  She  was  convicted,  an{ 
after  conviction,  the  Assistant-Barrister  called  for  the  indictment 
in  which  it  appeared  that  the  goods  were  described  as  the  goods  of 

.      The  Assistant-Barrister  thought  he  had  not  power  to 

amend  where  there  was  a  total  omission  in  the  indictment  as  regards 
the  ownership  of  the  property. 

Corballisy  Q.C.,  on  the  part  of  the  Crown,  now  applied  that  the 
indictment  be  amended,  by  inserting  the  name  of  the  owner.^ 

MoKAHAN,  C.J. — We  are  all  of  opinion  that  this  case  is  not 
distinguishable  from  that  of  Silk  v.  Reg.  in  Error  (17  Jur.  207), 
which  decides,  that  where  there  is  an  omission  of  the  allegation  as 
to  the  ownership  of  the  property,  such  cannot  be  looked  upon  as  a 
formal  defect,  and,  therefore,  the  indictment  cannot  now  be 
amended.  It  is  the  duty  of  the  court  to  see  that  a  prisoner  is 
properly  and  legally  convicted.  In  this  case  the  prisoner  must  be 
discharged. 


(a)  We  arc  indebted  to  The  Irish  Jurist  for  the  Report  of  thb  Cue. 


422  CRIMINAL  LAW   CASES. 


Jrelanlr. 

COURT  OF  CRIMINAL  APPEAL,' 

November  26,  1857. 

(Before  Monahax,  C.J.,  Pigot,  C.B.,  Crampton,  Ball^ 
and  Keogh,  JJ.,  and  Pennefather,  Richards  and 
Greene,  BB.) 

Reg.  v.  Helen  Roberts,  (a) 

'Forging  indorsement  on  a  foreign  bill — Statutes  39   Geo.  3,  e.   63  ; 
43  Geo,  3,  c.  139  ;  11  Geo.  4  ^  1  WiU.  4,  c.  66. 

The  forging  of  an  indorsement  in  this  country  y  on  a  bill  drawn  abroad 
on  a  person  in  this  country  and  payuble  in  this  country^  is  an  offence 
within  the  39  Geo.  3,  c.  63. 

THIS  case  came  before  the  court  on  a  case  reserved  by  the 
Right  Honourable  Baron  Greene-  The  prisoner  was  in- 
dicted for  forging  an  indorsement  on  a  foreign  oill  of  exchange. 
The  following  was  the  indictment :— The  jurors  for  our  Lady  the 
Queen^  upon  their  oaths  present,  that  Helen  Roberts,  late  of 
Killucan,  in  the  county  of  Westmeath,  spinster,  on  the  6th  day 
of  May,  in  the  year  of  our  Lord>  1857,  at  Kingstown,  in  the 
county  of  Dublin,  having  in  her  custody  and  possession  a  certain 
bill  of  exchange,  which  said  bill  of  exchange  is  as  follows,  that  is  to 
say: — 

No.  57322.  £110    0  stg. 

Philadelphia  4  April  1857 

On  demand  pay  to  Mai^aret  McCarthy,  or  order,  one  pound  ten 
shillings,  stg.  for  value  received,  which  charge  to  the  account  of 

Yours  respectfully, 

Robert  Taylor  &  Co. 
Robert  Taylor  &  Co. 
To  Messrs.  James  Corscaden  &  Co. 

Londonderry. 
She,  the  said  Helen  Koberts,  afterwards,  on  the  same  day  and 
year   aforesaid,  in  the   county  of   Dublin   aforesaid,  feloniously 
did  falsely  make,  forge,  and  counterfeit  on  the  said  bill  of  exchange, 

(a)  We  are  indebted  to  The  Irish  Jurist  for  the  Report  of  this  Om«. 
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an  indorsement  of  the  said  bill  of  exchange,  which  said  falsely        Bko. 
made,  forged,  and  counterfeit  indorsement  is  as  follows,  that  is  to     Roberts. 

say,  "Mary  McCarthy,"  with  intent  thereby  then  and  there  to        

defraud,  contrary  to  the  form  of  the  statute  in  such  case  made  and  i8-'^7. 
provided,  and  against  the  peace  of  our  Lady  the  Queen,  her  crown  F^rZr^ 
and  dignity.  The  second  count  was  for  uttering,  as  true,  the  coun- 
terfeit indorsement.  The  third  count  was  for  forging  an  indorsement, 
purporting  to  be  the  indorsement  of  Mary  M'Uarthy.  The  fourth 
count  was  for  uttering,  as  true,  a  certain  forged  indorsement,  pur- 
porting to  be  the  indorsement  of  Mary  M'Carthy.  The  fifth  count 
was  for  forging  an  indorsement,  purporting  to  be  the  indorsement 
of  one  Anne  Smith;  and  the  sixth  count  was  for  uttering  the 
same.  The  following  is  the  case  reserved  for  the  consideration  of 
the  Court  of  Appeal : — The  prisoner  was  convicted  before  Baron 
Richards  and  me,  at  the  last  sitting  of  the  Commission  Court  at 
Dublin,  upon  an  indictment,  a  copy  of  which  is  hereunto  annexed. 
Mr.  Curran,  on  behalf  of  the  prisoner,  moved  to  have  judgment 
arrested,  so  far  as  related  to  the  counts  setting  out  the  bill  of 
exchange,  and  to  have  a  verdict  of  acquittal  directed  upon  the 
general  points,  upon  the  ground,  that  according  to  the  laws  in  force 
in  Ireland,  the  facts  charged  in  the  indictment  of  forging  or  uttering 
as  genuine  a  forged  indorsement,  upon  such  a  bill  of  exchange  as  was 
set  out  in  the  indictment  and  proved  in  evidence,  do  not  amount  to 
a  criminal  offence.  The  indictment  was  grounded  upon  the  Irish 
statute,  39  6ea  3,  c.  63,  which  made  the  forging  or  uttering  an 
indorsement  upon  **  any  bill  of  exchange^^  a  capital  felony.  This 
statute  is  still  in  force,  although  the  punishment  has  been  miti- 
gated ;  first,  to  transportation  for  life,  by  2  &  3  Will.  4,  c  123,  and, 
subsequently,  to  transportation  for  life,  or  for  seven  years,  or 
imprisonment,  by  I  Vict  c.  84.  The  prisoner's  counsel  contended 
that  the  case  did  not  fall  within  the  39  Geo.  3,  c.  63,  inasmuch 
as  that  statute,  although  using  the  general  terms,  '^  any  bill  of 
exchange,"  must  be  construed  as  confined  to  inland  bills  of 
exchange  solely,  inasmuch  as  a  subsequent  statute,  namely, 
the  43  Geo.  3,  c  139,  amounts  to  a  legislative  exposition  of  th0 
39  Geo.  3,  and  to  a  declaration  that  the  latter  act  did  not  include 
foreign  bills.  The  43  Geo.  3,  c  139,  is  intituled  *'  An  Act  for 
preventing  the  forging  and  counterfeiting  of  foreign  bills  of 
exchange,  and  of  foreign  promissory  notes,  and  orders  for  the 
payment  of  money,  and  for  preventing  the  counterfeiting  of  foreign 
copper  money,"  and  enacts,  amongst  other  thin«];s,  that  if  any 
person  shall,  within  any  part  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  falsely  make,  forge,  and  counterfeit,  &c.,  any 
bill  of  exchange,  purporting  to  be  the  bill  of  exchange  of  any 
person  resident  in  any  foreign  state  or  country,  with  intent  to 
defraud  any  person  whatsoever,  whether  such  bill  of  exchange  be 
in  the  English  language,  or  any  foreign  language  or  languages, 
or  partly  in  one  and  partly  in  the  other,  or  shall,  within  any  part 
of  the  United  Kingdom,  utter,  &c,  any  such  forged  bill  of  exchange, 
every  person  so  oiicnding  shall  bo  deemed  to  be  guilty  of  felony. 
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Bw.        and  transported  for  any  term  not  exceeding  fourteen  years.     The 
UoBBKis.      statute  43  Geo.  3,  being  an  enacting  and  not  a  declaratory  statute, 

counsel  for  the  prisoner  submitted  that  the  bill  set  forth  in  the 

^Q^*^'        indictment  fell  expressly  within  the  description  of  the  enactment, 
Fi/roery.      ^'^i^h,  for  the  first  time,  made  the  forgery  of  such  a  bill  criminal, 
and  made  it  punishable  in  a  different  and  less  penal  way  than  the 
39  Geo.  3^  c.  63,  had  made  the  offences  therein  mentioned  punish- 
able.    That,  had  the  forging  of  a  foreign  bill  of  exchange  been 
understood  to  have  been  provided  for  by  39  Gea  3,  c.  63,  the 
43  Geo.  3,  c  139,  would  have  been  unnecessary ;  and  that  if  the 
39  Geo.  3,  c.  63,  had  embraced  such  a  case  as  the  present,  the 
Legislature  must  be  supposed  to  have  intended  to  alter  the  39  Geo.  3, 
so  far  as  related  to  the  punishment ;  and  further,  that  if  the  43 
Geo.  3,  c.  139,  was  introductive  of  a  new  law,  as  to  the  forging  of 
foreign  bills,  it  must  in  Ireland  (where  it  is  still  unrepealed )  be 
considered  as  the  only  statute  applicable  to  foreign  bills,  in  which 
case  the  indictment  could  not  be  supported  under  it,  inasmuch  as, 
although  it  provides  for  the  case  ot  forginff  the  bill  of  exchange 
itself,  it  is  silent  with  respect  to  the  forging  or  uttering  of  an 
indorsement  upon  a  bill.     The  case  of  Bex  v.  Dick  (1  Leaoh  C. 
C.  68),  and  Rex  v.  M'Kay  (Russ.  &  Ry.  C.  C.  71),  were  relied 
upon  by  the  prisoner's  counsel,  and  also  a  passage  in  Chitty's 
Criminal  Law,  vol.  3,  1034,  in  which  Mr.  Chitty  seems  to  have 
been  of  opinion,  that  the  43  Geo.  3,  c.  139,  had  been  passed  in 
consequence  of  the  previous  English  statutes,  2  Geo.  2,  c.  25,  and 
7  Geo.  2,  c.  22  (which  are  analogous  to  the  Irish  Act  39  Geo.  3, 
c  63),  having  included  only  inland  bills.     The  43  Geo.  3,  c  139, 
has  been  repealed  as  to  England,  so  far  as  it  relates  to  the  present 
inquiry,  by  the  act  1 1  Geo.  4  &  I  Will.  4,  c.  ^^^  which  consoli- 
dates the  English  acts  relating  to  forgery,  and  in  the  3rd  section 
re-enacts,  substantially,  the  provisions  in  the  English  statutes  of 
Geo.  2;  but  Ireland  is  expressly  excluded  from  the  operation  of 
I  Will.  4,  c.  ^%y  and,  consequently,  the  43  Geo.  3,  c.  139,  is  in 
force  in  Ireland,  with  respect  to  any  offences  which  properly,  and 
in  point  of  law,  fall  within  it.     The  30th  section  of  1  W  ilL  4,  c  66, 
was  adverted  to,  as  affording  some  light  as  to  the  proper  construc- 
tion of  the  3rd  section,  and  as  showing  that  a  bill  of  exchange, 
such  as  was  the  subject  of  the  present  indictment,  would  come 
within  the  words  of  that  section,  and,  consequently,  within  the 
similar  words  of  the  39  Geo.  3,  c.  63,  Irish.     No  direct  authority, 
as  it  appeared  to  me,  had  been  adduced,  bearing  upon  the  point 
submitted  by  the  prisoner's  counsel ;  and  as  the  case  is  one  of 
considerable  importance,  and,  as  a  serious,  and,  possibly,  extensive 
class  of  offences  in  Ireland,  are  dispunishable,  should  the  objection 
made  by  the  prisoner's  counsel  prevail,  I  thought  it  right,  with  the 
concurrence  of  Baron  Richards,  to  reserve  the  point  for  the  con- 
sideration of  the  Court  of  Criminal  Appeal,  and  to  respite  the  sen- 
tence.    The  questions,  therefore,  upon  which  I  respectfully  request 
the  opinion  of  the  judges  are — First,  whether  the  indictment  in 
this  case  (that  is,  so  far  as  it  sets  out  the  instrument)  is bustunable 
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under  any  statute  in  force  in  Ireland,  and,  if  so,  what  statute  ?        Bso. 
Secondly,  If  the  facts  charged  in  the  indictment  do  not  constitute     ^J'* 

an  offence  within  any  such  statute,  do  they  disclose  an  indictable        

offence  at  the  common  law?    I  have  only  to  refer,  in  addition,  to       1857. 
one  or  two  cases  not  cited  on  the  argument,  and  also  to  a  precedent       « 
which  I  have  found.     The  cases  are.  Rex  v.  Kirkwaod  ( 1  Moo.  C.  C.        ^^""^^^ 
311),  and  Rex  v.  Goldstein  (3  Brod.  &  Bing.  211),  and  reported, 
also,  in  other  books.     The  precedent  is  to  be  found  in  the  **  Crown 
Circuit  Companion,''  254  (edition  of  1820),  and  purports  to  be 
upon  the  statutes  2  Geo.  2,  and  7  Geo.  2,  Eng.,  and  was  framed 
long  before  the  43  Geo.  3,  c  139.     The  precedent  is  adopted  by 
Mr.  Starkie,  in  his  volume  on  Criminal  Pleading,  who,  although 
he  wrote  long  subsequently  to  the  43  Geo.  3,  c.  139,  does  not  refer 
to  that  act,  but  only  to  the  statutes  of  Geo.  2. 

BicnD.  W.  Greenb. 

Curran  (with  him  W,  J,  Sydney)  smpeared  for  the  prisoner. 

CorbcdliSy   Q.C.   (with   him  H.   Concannon)  appeared    for  the 
Crown. 

The  arguments  and  facts  of  the  case  appear  sufficiently  in  the 
case  reserved,  and  in  the  judgment.       ..^ 

MoN AHAN,  C.J.  —This  case  was  reserved  by  Barons  Greene  and 
Kichardd,  from  the  late  commission.  The  prisoner  was  charged 
with  the  forging  of  an  indorsement  on  a  bill  of  exchange  stated  in 
the  indictment.  It  appears  on  the  face  of  the  indictment  that  the 
bill  purports  to  have  been  drawn  in  Philadelphia,  on  the  4th  of  April, 
1857,  directed  to  Messrs.  James  Corscadenand  Company,  Lonaoa- 
derry,  and  requires  them,  for  Bobert  Tavlor  and  Co.,  to  pay  Mar- 
garet McCarthy,  or  order,  one  pound  ten  shillings,  for  value  received* 
There  were  general  counts,  also,  in  the  indictment  It  appeared 
at  the  trial  that  the  bill  was  drawn  in  Philadelphia,  in  the  United 
States.  There  is  no  averment  that  the  bill  was  drawn  out  of  the 
country.  There  is  no  statement  where  Philadelphia  is ;  there  is 
not,  therefore,  any  ground  for  arresting  the  judgment:  but  we  are 
not  making  any  objection  to  the  proceedings  on  account  of  that 
irregularity,  nor  are  we  about  to  decide  the  case  on  that  ground, 
I  merely  make  this  observation  lest  it  be  concluded  that,  because 
it  was  drawn  in  Philadelphia,  it  was  drawn  in  the  United  States* 
But  the  case  comes  to  this :  the  allegation  of  the  prisoner  is  that, 
because  this  bill  of  exchange  was  drawn  upon  a  person  resident  in 
this  country,  and  payable  by  a  person  resident  in  this  country, 
that  there  is  no  act  of  Parliament  making  the  forging  and  utter- 
ing of  an  indorsement  thereon,  in  this  country,  a  criminal  offence. 
The  question  arises,  whether  this  comes  within  the  39  Geo.  3,  c.  63, 
8.  1,  which  is  an  Irish  act,  relating  to  the  forging  of  bills  of  exchange^ 
and  which  enacts,  that  the  forging  of  any  bill  of  exchange  or  indorse- 
ment upon  such  bill,  is  a  felony,  and  that  the  person  so  forging  is 
punishable  with  death,  which  punishment  has  since,  by  a  subse- 
quent statute,  been  mitigated.  The  words  of  the  act  are  compre- 
hensive enough  to  embrace  all  bills  whether  foreign  or  inland ;  and 
there  is  no  doubt  but  that  the  indorsement  on  an  inland  bill  is 
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Rro. 

V. 

Roberts. 

1857. 

Fotyery, 


Within  the  mischief  of  the  act  ;  and  the  question  is,  is  there  any- 
thing to  take  this  case  out  of  the  wording  and  intent  of  the  act? 
The  argument  is,  that  because  the  43  Geo.  3,  c.  139,  makes  the 
forging  of  foreign  bills  a  felony,  punishable  by  transportation, 
instead  of  death,  that  implies  that  foreign  bills  are  not  within  the 
act  39  Geo.  3,  c.  63  ;  and  cases  were  cited  to  show,  that  it  was 
doubtful  whether  the  case  of  foreign  bills  came  within  the  latter 
act.  The  first  case  referred  to  was  the  case  of  Rex  v.  Dicki  (1 
Leach,  Cr.  C.  68.)  It  is  necessary  to  examine  that  case,  and  the 
reasons  for  the  doubts  there  entertained.  The  prisoner  was  con- 
victed at  Newcastle-upon-Tyne-,  in  1770,  of  knowingly  uttering  a 
forged  and  counterfeited  writing  obligatoiy,  commonly  called  a 
Scotch  bank-note,  with  intent  to  defraud,  &c.  The  note  was  made 
in  Aberdeen,  and  was  payable  in  Aberdeen.  The  question  was, 
whether  the  note  was  within  the  meaning  of  the  2  Geo.  2,  c  25, 
which  made  the  forging  or  uttering  of  any  writing  obligatory  a 
capital  offence,  and,  if  so,  whether  the  uttering  of  it  in  England 
was  a  felony  ;  and  the  judges  were  divided  in  opinion,  the  4th  sec- 
tion of  that  statute  providing  that  that  statute  should  not  extend  to 
Scotland,  and  the  note  being  made  payable  locally  where  it  was 
drawn ;  so  that  it  appears  that  the  difficulty  which  arose  in  that  case, 
was  in  consequence  of  its  appearing  that  the  whole  of  the  instru- 
ment which  was  uttered,  knowing  it  to  be  forged,  on  the  face  of  it 
purported  to  be  payable  out  of  the  kingdom,  and  was  altogether  a 
Scotch  contract.  If  there  is  any  difficulty  about  that  decision,  the 
explanation  of  it  is  to  be  found  m  the  case  in  Kuss.  &  Ky.  Crim. 
Cas.  71  (M^Kaj/^s  case).  There  the  prisoner  was  tried  at  the  Old 
Bailey,  on  an  indictment  for  uttering  a  certain  promissory  note  for 
the  payment  of  five  pounds.  The  note  was  drawn  at  Edinburgh, 
on  the  British  Linen  Company,  which  was  a  Scotch  corporation, 
80  that  it  was  a  Scotch  contract  altogether.  An  objection  was 
taken,  that  the  instrument  only  entitled  the  party  to  demand  pay- 
ment in  Scotland,  and  could  not  be  put  in  suit  in  England,  and, 
therefore,  not  within  the  statute.  The  case  of  Rex  v.  Dicky  and  the 
opinion  of  the  court  concerning  the  locality  of  contracts,  in  Robin- 
son v.  Bland  {2  Burr.  1078),  were  referred  to.  So  that  these  cases 
show  clearly  that  the  doubt  which  existed  was  altogether  with 
reference  to  the  forging  of  a  bill,  which  was  payable  abroad,  and 
in  a  foreign  country.  It  is  unnecessary  to  say  whether  these  doubts 
were  well  or  ill  founded.  The  subsequent  act  of  43  Geo.  3,  c.  139, 
recites  that  the  practice  of  forging  and  counterfeiting  foreign  bills 
of  exchange,  foreign  promissory  notes,  and  foreign  orders  for  pay- 
ment of  money,  had  of  late  greatly  increased :  and  plates  of  such 
notes,  bills,  and  orders,  had  been,  in  some  instances,  engraven 
within  the  United  Kingdom  of  Great  Britain  and  Ireland,  whereby 
such  forgeries  have  been  more  easily  committed,  and  it  is  expe- 
dient that  effectual  provision  should  be  made  for  the  preventing  of 
the  same.  And  then  it  enacts — That  if  any  person,  after  the  passing 
of  this  act,  shall  within  any  part  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  falsely  make,  forge,  or  counterfeit,  or  cause 
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or  procure  to  be  falsely  made,  forged,  or  counterfeited^  or  know-       Rro. 
inglj  aid  or  assist  in  the  false  making,  forging^  or  counterfeiting  *- 

nny  bill  of  exchange,  or  any  promissory  note,  undertaking,  or        

order  for  the  payment  of  money,  purporting  to  be  the  bill  of  1857. 
exchange,  promissory  note,  undertaking,  or  oider  for  the  payment 
of  money,  of  any  foreign  prince,  state,  or  country  whatsoever,  &c., 
&C.,  with  intent,  &c.,  whether  such  bill  of  exchange,  &c.,  be  in  the 
English  language,  or  in  any  foreign  language  or  languages,  or  partly 
in  one  and  partly  in  the  other,  or  if  any  person,  after  the  passing 
of  this  act,  shall  within  any  part  of  the  said  United  Kingdom, 
tender  in  payment  or  exchange,  or  otherwise  utter  or  publish  as 
true,  any  such  false,  forged,  or  counterfeited  bill  of  exchange,  &c, 
knowing  the  same  to  be  false,  &c.,  with  intent  to  deceive,  &c., 
shall  be  deemed  and  taken  to  be  guilty  of  felony,  and  being  thereof 
lawfully  convicted,  shall  be  transported  for  any  term  of  years  not 
exceeding  fourteen  years.  This  section  is  evidently  confined  to 
the  forging  of  bills  made,  or  purporting  to  be  made  in  a  foreign 
country,  leaving  altogether  unprovided  for  indorsements  made,  or 
purporting  to  be  made,  in  this  country ;  and  there  is  an  express 
saving  at  the  end  of  section  2 —  '^  That  nothing  in  this  act  con- 
tained shall  extend,  or  be  construed  to  extend,  in  any  manner 
whatsoever,  to  repeal  or  alter  any  law  or  statute  now  in  force  for 
the  prevention  and  punishment  of  the  crime  of  forgery,  in  any 
respect  whatsoever,  in  any  part  of  the  said  United  Kingdom/* 
Here  is  an  express  legislative  enactment  that  the  43  Geo.  3,  shall 
not  repeal  any  of  the  then  existing  forgery  acts.  That  sends  us  back 
to  inquire  into  the  provisions  of  the  previous  act,  and  see  what  is 
there  in  the  previous  act  to  prevent  indorsements  being  forged  at 
home,  by  persons  in  the  country.  This  does  not  depend  on  any 
abstract  reasoning ;  and  it  is  impossible  to  doubt  but  that  the  case 
in  1  Moo.  C.  C.  3 1 1  {Kirkwood^s  case\  comes  within'the  act  of  Par- 
liament, 39  Geo.  3,  c  63,  and  puts  an  end  to  the  doubts  which 
existed  in  the  minds  of  the  judges,  in  the  cases  of  Rex  v.  Dickj  and 
Rex  V.  M^Kay.  And  Mr.  Lewin,  in  his  Crown  Cases,  puts  Kirhr 
vDoods  case  properly — that  the  offence  was  complete  in  England, 
the  forgery  was  in  England,  and  the  action  might  have  been  main- 
tained upon  the  note,  although  that  note  was  payable  in  Ireland. 
Since  the  argument  was  concluded  in  this  case,  Baron  Greene  has 
found  a  case  in  the  Old  Bailey  Reports,  316  {RylancTs  case)^  in 
which  the  prisoner  was  convicted  for  forging  an  indorsement  on  a 
bill,  drawn  in  the  East  Indies,  and  payable  in  Ireland.  And  a 
civil  case  also,  reported  in  4  T.  R.  78  {Mead  v.  young)^  which 
was  a  case  of  a  bill  of  exchange,  transmitted  from  Dunkirk  to 
London;  the  action  was  brought  against  the  acceptor;  Lord 
Kenyon,  hurriedly  at  the  trial,  held,  that  because  it  was  indorsed 
by  Henry  Davies,  evidence  could  not  be  given  to  show  that  he  was 
not  the  right  person;  the  three  other  judges  held  that  such 
opinion  was  wrong ;  and  in  the  course  of  the  judgment  by  BuUer 
and  Ashurst,  JJ.,  they  laid  it  down  as  clear  law,  that  if  the  Henry 
D'lvies  who  indorsed  the  bill  could  have  been  caught,  he  would  have 
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been  hanged  for  the  forgery.  We  are  here  of  opinion  that,  opon  the 
true  construction  of  the  law,  39  Gea  3,  c.  63,  the  saving  in  the 
43  Geo.  c  139,  and  also  upon  the  general  principle  that  an  affirma- 
tive act  does  not  impliedly  repeal  another  existing  act,  this  woman 
was  properly  convicted.  I  have  omitted  to  make  any  reference  to 
the  1 1  Geo.  4  &  1  WilL  4 ;  but  it  appears  to  us  that  that  act  is 
clearly  within  our  present  decision.  Conmction  affirmed. 

The  prisoner  was  at  the  subsequent  commission  (Nov.  7th,  1857), 
sentenced  by  Mr.  Justice  Crampton  to  three  years'  penal  servitude. 


trelanTi. 

COURT  OF  CRIMINAL  APPEAL. 
Hilary  Term^  1857. 
(Before  Monahan,  C.J.^  Pebbin^  J.,  and  Greene,  B.) 
Beo.  v.  Boyle  and  Others,  (a) 

Residue — Poor's  rate — Insufficient  description — Rate  book. 

A.  was  indicted  for  the  rescue  of  a  distress  from  a  collector  qfpoor^s  rate. 

The  name  of  the  defendant  did  not  appear  in  the  rate^  and  there  was 

no  name  or  description  of  the  parties  liable  to  the  payment  of  the  rate 

in  the  approprii 

common.       The  transcript 

warrant  was  annexed^  was  similarly  defective.      It  was  not  disputed 

that  A,  was  the  occupier  of  the  lands,  and  might  have  been  rated  as 

such: 
Held,  that  under  the  above  warrant  the  collector  had  no  power  to  distrain 

the  defendants  goods,  and  that  the  indictment  could  not,  therefore,  be 

sustained. 

THIS  was  an  indictment  for  rescue  tried  at  the  Dundalk  Sessions 
in  October  last,  before  A.  O'Hara,  Esq.,  Deputy  Assistant 
Barrister,  who  stated  the  following  case  for  the  opinion  of  the 
court : — 

The  traversers  were  indicted  for  rescuing,  with  force  and  arms, 
from  the  custody  of  John  Farley,  poor-rate  collector,  six  cows 

(a)  We  are  indebted  to  7^  Irith  Juritt  for  the  Report  of  this  Gmo. 


appropriate  column,  except  the  general  words,  *'  tenants  of 
t.       The  transcript  of  the  rate  book,  to  which  the  collector's 
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which  he  had  distrained  on  the  Commons  of  Carlingford,  in  the 
county  of  Louth,  on  the  24th  of  May,  1856,  for  the  sum  of 
I7s»  poor-rate,  and  IL  Is,  3d.  arrears  of  poor-rate.  The 
traversers  pleaded  ^*  Not  Guilty."  At  the  trial  James  Murphy, 
the  clerk  of  the  Dundalk  Union,  proved  that  on  the  14th  February, 
1856,  a  rate  was  made  by  the  guardians  of  the  union.  He  pro- 
duced the  rate-book,  and  proved  the  signatures  to  the  rate  made 
on  the  14th  February,  1856,  of  Michael  Kelly,  the  chairman,  and 
of  James  Treanor  and  of  Peter  Callan,  two  of  the  guardians  of 
the  union,  and  his  (witness's)  own  signature  as  clerk  of  the  union. 
He  also  produced  a  warrant  dated  14th  February,  1856,  and 
proved  the  signatures  of  the  same  parties  to  such  warrant, 
directed  to  John  Farley,  collector  of  poor-rates  for  Carlingford 
division  of  said  union.  The  warrant  was  in  these  words : — *'  You 
are  hereby  authorized  and  directed  to  levy  the  several  poor-rates 
in  the  annexed  book  set  forth  from  the  several  persons  therein 
rated,  or  other  persons  liable  to  pay  the  said  rates  and  arrears  of 
rates."  An  entry  in  the  rate-book  was  then  read,  in  which  the 
occupiers  were  described  merely  as  tenants  *^  of  Commons."  John 
Farley,  poor-rate  collector,  proved  that  he  received  the  warrant 
so  proved;  that  on  the  24th  day  of  May,  1856,  he  proceeded, 
with  two  assistants,  to  the  Commons  of  Carlingford,  to  levy 
the  sum  of  lis.  rate,  and  12.  \$.  Sd,  arrears  of  rate,  making 
together  the  sum  of  1/.  ISs,  Sd,;  and  that  on  the  Commons. of 
Carlingford  he  seized  six  cows,  some  sheep,  and  goats ;  that  before 
he  could  make  an  inventory  the  cows,  sheep,  &c.,  were  taken  from 
him ;  that  John  Boyle,  Patrick  M' Shane,  Anne  Boyle,  and  others, 
in  all  to  the  number  of  at  least  twenty  persons,  forcibly  took  the 
cattle  from  him.  John  Boyle  said  they  were  his  cattle,  and  that 
he  would  not  let  the  witness  take  them.  The  people  were  all 
around  witness.  The  witness  was  afraid  to  go^any  further  with 
the  cattle,  and  was  obliged  to  leave  them.  The  place  on  which 
the  distress  was  made  was  the  open  ground  or  Commons  of  Car- 
lingford mentioned  in  the  warrant.  Witness  stated  that  there  are 
270  housekeepers  named  in  the  warrant,  who  claim  a  right  of 
commonage  on  the  land  ;  and  that  there  are  218  persons  living  on 
the  Common  who  have  cottages  or  gardens  on  the  Common,  fenced 
and  enclosed  from  the  remainder  of  the  Common,  for  which 
holdings  they  are  rated  separately.  The  traverser,  John  Boyle, 
is  one  of  those  218  persons,  and  lives  on  the  Common  in  a  separate 
holding,  for  which  he  is  rated  separately ;  and  he  also  claims  a 
right  of  commonage  in  the  land  or  open  ground  on  which  the 
distress  was  made.  Upon  the  close  of  the  case  Messrs.  M^Kenna 
and  M^Mahon,  the  attorneys  concerned  for  the  traversers,  called 
upon  the  court  to  direct  the  jury  to  acquit  the  traversers  on  the 
ground  that  there  was  no  valid  rate  struck,  inasmuch  as  there  was 
no  person  named  therein  as  immediate  lessor,  nor  as  occupier,  and 
inasmuch  as  under  the  column  ^^  occupier"  the  entry  in  the  rate- 
book was  an  insufficient  description.  The  court  refused  to  direct 
an  acquittal,  and  directed  the  jury  to  assume  that  the  warrant  was 


o. 

BOTLB 
AND 

Othbrs. 

1S57. 

Rescue — 
IndicimenL 


430 


CBIMINAL  LAW  CAHEfiU 


Rko. 

9. 

BOTLB 

AMD 

Others. 

1857. 

Rescue — 
IndictmcHi, 


sufficient,  that  the  rate  was  legal,  and  that,  therefore,  the  cattle 
were  in  legal  custody.  The  jury  found  the  traversers  guilty,  and 
sentence  was  deferred  until  the  decision  of  the  Court  of  Appeal 
should  be  ascertained  as  to  the  validity  of  the  rating. 

Hamilly  for  the  traversers,  contended  that  the  warrant  was 
insufficient  for  want  of  certainty,  inasmuch  as  it  gave  no  infor- 
mation with  respect  to  the  party  liable  to  distress,  and  he  distin- 
guished the  case  from  those  of  R.  v.  Westrop  (2  Ir.  C.  L.  S.  219), 
and  R.  v.  Higgins  (2  Ir.  C.  L.  R.  213.) 

Coi  balliSi  Q.  C.  contrct. — The  uncertainty  in  the  present  case  is 
no  greater  than  in  R.  v.  Higgins^  where  it  was  held  that  **  repre- 
sentatives of  J.  K.*'  was  a  good  description.  [Perrin,  J. — Is 
not  the  rate  imposed  on  the  person  in  respect  of  the  propertv 
occupied?  Monahan,  C.  J. — What  is  there  in  the  act  which 
excuses  the  giving  of  a  description  in  the  warrant  of  the  occupier?] 
In  R.  V.  Brennan  (fi  Cox  Crim.  Cas.  381),  it  was  held  by  this  court, 
that  in  order  to  support  an  indictment  for  rescue  the  making  of 
the  rate  need  not  be  proved.  JS.  v.  Fordham  (11  Ad.  &  EL  73.) 
[Greenb,  B. — That  was  an  appeal  against  the  rate,  and  there  the 
dispute  was  whether  the  whole  rate  was  vitiated.  Here  the 
question  is  not  whether  the  whole  rate  is  void.  What  is  there  on 
tne  face  of  the  warrant  to  show  a  right  to  seize  the  goods  of  any 
party?]  In  R.  v.  Westrop  the  party  originally  named  in  the 
rate  was  dead. 

Monahan,  C.  J. — We  are  of  opinion  that  the  collector  here 
had  no  right  to  make  the  seizure,  inasmuch  as  the  rate-book  must 
give  a  description  of  the  occupiers,  and  the  words  ^'  tenants  of 
commons"  do  not  amount  to  a  proper  description. 

Conviction  qwished. 
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COURT  OF  CRIMINAL  APPEAL. 

January  23,  1858. 

(Before  all  the  Judges  except  Bramwell,  B.) 

Reg.  v.  Benito  Lopez,  (a) 

Reg.  v.  Christian  Sattler.  (a) 

Offences  committed  on  the  high  seas  bi/ foreigners  on  board  English  ships 
— Jurisdiction  of  English  courts — Stat,  18  ^  19  Vict,  c,  91,  s.  21. 

A  foreigner  on  board  a  British  ship  on  the  high  seas  owes  allegiance  to 
the  law  of  England,  and  if  he  commits  an  offence  against  that  law^  he 
is  triable  under  the  stat.  18  4"  ^^  ^^*  c*  91,  s.  2\,  by  any  court  of 
justice  in  her  Majesty's  dominions,  within  the  jurisdiction  of  which  he 
may,  at  the  time  of  the  indictment^  happen  to  be,  provided  that  such 
court  would  have  had  cognizance  of  the  crime  if  committed  within  the 
limits  of  its  ordinary  jurisdiction. 

And  it  mahes  no  difference  in  this  respect  whether  the  offender  comes 
voluntarily  on  board  the  British  ship  or  is  brought  and  detained  there 
against  his  will;  nor  whether  he  comes  voluntarily  within  the  jurisdic" 
tion  of  the  particular  court  by  which  he  is  tried,  or  is  brought  within 
that  jurisdiction  against  his  will. 

Where  therefore  a  foreigner,  being  a  sailor  and  one  of  the  crew  of  a  British 
ship,  maliciously  and  unlawfully  uH)unded  another  foreigner,  who  was 
also  a  sailor  and  one  of  the  crew  of  the  same  ship,  in  the  same  ship 
whilst  on  the  high  seas,  and  was  brought  to  England  to  be  tried  for 
that  offence : 

Held,  that  the  court  of  oyer  and  terminer  and  general  gaol  delivery  for 
the  county  of  Devon,  where  the  accused  was  in  custody,  had  jurisdiction 
to  try  him  under  stat.  18  4r  19  Vict,  c.  91,  s.  21. 

And  where  a  foreigner,  having  committed  larceny  in  England,  was 
followed  to  Hamburgh  by  an  English  police-officer,  who  arrested  him 
without  a  warrant,  and  brought  him  against  his  will  on  board  an 
English  steamer  trading  between  Hamburgh  and  London,  and  there 
hept  him  in  custody  in  order  that  he  might  be  tried  for  the  larceny 
in  England :  the  foreigner  having  shot  the  officer  during  the  voyage, 
and  whilst  the  steamer  was  on  the  high  seas,  under  such  circumstances 

(a)  Beported  hj  A.  Bittlbston,  Esq.,  BarristtMife-Law. 
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^'^'  that  if  the  kitting  had  been  by  an  Englishman  in  an  English  caun% 

Lopez.  ^^*  offence  would  have  been  murder : 

Held,  (hat  the  Central  Criminal  Court  had  jurisdiction  under  18  4r  19 

1858.  Vict,  c.  9ly  8.  21,  to   try  the  foreigner  for  the  murder  of  the  police^ 

Jurisdiction--^         *~ 

Ojmees      rTlHE  two  cases  of  Benito  Lopez  and  Christian  Sattler  were 
commiued  hy     X,    separately  reserved  and  separately  ai^ued ;  but,  as  the  same 
B^^^S^*^^,  question  of  jurisdiction  arose  in  both  of  them,  one  judgment  only 
was  delivered. 

THE  CASE  OF   BENITO  LOPEZ. 

This  case  was  reserved  by  Crompton,  J.,  as  follows : — 

The  prisoner  was  tried  before  me  at  the  Summer  Assizes,  1857, 
at  Exeter,  on  an  indictment  charging  him  with  feloniously  wounding 
George  Smith,  with  intent  to  do  him  some  grievous  bodily  harm ; 
and  was  found  guilty  of  unlawfully  wounding,  and  sentenced  to 
two  years'  impnsonment  with  hard  labour.  It  was  proved  at  the 
trial  that  the  prisoner^  a  foreigner,  being  a  sailor,  and  one  of  the 
crew  of  the  British  ship  Ontario^  maliciously  and  unlawfully 
wounded  the  prosecutor^  also  a  foreigner  and  a  sailor,  and  one  of 
the  crew  of  the  same  ship,  whilst  on  the  high  seas,  and  in  the  said 
ship,  on  a  voyage  from  London  to  the  coast  of  Africa. 

I  reserved  for  the  consideration  of  the  court  the  question, 
whether  the  prisoner,  a  foreigner,  was  properly  convicted  of  the 
offence  committed  on  the  high  seas. 

Stat.  18  &  19  Vict.  c.  91,  s.  21,  enacts:  *^If  anv  person  being 
a  British  subject  charged  with  having  committed  any  crime  or 
offence  on  board  any  British  ship  on  the  high  seas,  or  in  any 
foreign  port  or  harbour;  or  if  any  person,  not  being  a  British 
subject,  charged  with  having  committed  any  crime  or  offence  on 
board  any  British  ship  on  the  high  seas,  is  found  within  the  juris- 
diction of  any  court  of  justice  in  Her  Majesty's  dominions,  which 
would  have  cognizance  of  such  crime  or  offence  if  committed  within 
the  limits  of  its  ordinary  juriediction,  such  court  shall  have  juris- 
diction to  hear  and  try  the  case  as  if  such  crime  or  offence  had 
been  committed  within  such  limits:  provided  that  nothing  contained 
in  this  section  shall  be  construed  to  alter  or  interfere  with  the  act 
12  &  13  Vict,  c  96." 

Ballantiney  Seijt,  for  the  prisoner. — The  question  of  jurisdiction 
is  an  important  one ;  and  it  depends  in  part  upon  the  general  law  of 
nations,  and  in  part  upon  the  recent  stat  18  &  19  ^ct.c  91,  s.  21. 
Unless  that  statute  gave  jurisdiction,  the  court  at  Exeter  had  no 
authority  to  try  this  prisoner. 

CocKBURN,  C.  J. — You  must  not  assume  that  a  foreigner  com- 
mitting an  offence  on  board  a  British  ship  on  the  high  seas  b  not 
amenable  to  English  laws. 

BaUantine^  Serjt. — That  is  a  matter  much  considered  by  writers 
on  international  law ;  but  that  question  refers  only  to  the  general 
jurisdiction  of  the  Admiralty  over  offences  committed  on  the  high 
seas,  and  not  to  the  special  jurisdiction  conferred  by  statute  upon 
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any  tribunal  in  this  country.     First,  however,  with  respect  to  the       R^o- 
8tat.    18  &  19  Vict,  c    91,  8.  21,  two  points  arise.      One   is,      Lopg^ 

that  the  case  reserved  does  not  state  that  the  prisoner  was  found        ' 

within  the  jurisdiction  of  the  court.  isss. 

Lord  Campbell,  C.  J. — He  was  tried  at  Exeter.     He  must,  j^^rU^^^tum'^ 
therefore,  have  been  found  in  the  county  of  Devon.  Offences 

Ballantiney  Serjt. — Then  that  raises  the  other  point,  whether    committed  bf 
within  the  meaning  of  this  statute  a  man  can  be  said  to  be  found  •^^HJi^T. 
within  the  jurisdiction  of  a  court,  if  he  is  brought  within  it  by  force 
and  against  his  will.     So  to  hold  would  go  far  to  abrogate  all  distinc- 
tions of  jurisdiction. 

CoCKBDBN,  C.  J. — Then  you  contend,  supposing  him  to  be 
amenable  to  British  laws,  that  this  statute  applies  only  to  the  mode 
and  place  of  trial,  and  that  the  present  case  is  not  brought  within  it. 

Ballantiney  Serjt. — The  statute  gets  rid  of  a  diflSculty  which  would 
arise  as  to  the  trial  of  a  man  who  had  escaped,  but  was  afterwards 
found  in  some  English  county. 

Martin,  B. — I  rather  think  that  we  ought  to  know  whether 
the  prisoner  came  voluntarily  on  board  the  ship  or  not  If  he 
went  on  board  voluntarily,  the  case  might  admit  of  a  different 
consideration  from  that  which  it  ought  to  receive  if  he  was  forced 
on  board  on  the  coast  of  Africa. 

Cbompton,  J. — He  was  one  of  the  crew ;  and  we  cannot  imply 
that  any  force  was  used  to  bring  him  there. 

Ballantine^  Serjt. — It  is  not  suggested  that  any  force  was  used  to 
bring  him  on  board  the  ship  in  the  first  instance;  but  if,  after  the 
commission  of  the  oifence,  he  was  detained  and  brought  to  England     * 
in  custody,  then  it  is  submitted  that  he  was  not  '^  found ''  within 
the  jurisdiction  of  the  court  which  tried  him. 

WiGHTMAN,  J. — You  mean  then  that  he  must  have  been  first 
^  lost  *•  before  he  can  be  found. 

Ballantiney  Serjt. — Yes.  If  he  escapes  and  afterwards  is  found  at 
any  place  in  England,  where  by  the  law  as  it  previously  stood  he 
coula  not  be  tried,  jurisdiction  is  by  the  statute  given  to  the  parti- 
cular tribunal  of  that  locality. 

COCKBUBN,  C.  J. — Surely  if  the  object  of  the  Legislature  waa 
to  get  rid  of  any  difficulty  about  the  trial  of  offences  committed 
on  the  high  seas,  the  section  must  apply  to  persons  committing  such 
offences  and  detained  and  brought  here  for  trial. 

Ballantiney  Serjt. — There  would  be  no  necessity  for  the  provision 
as  to  British  subjects,  if  that  effect  is  to  be  given  to  it. 

CoLEBiDGE,  J.— By  the  Customs  Laws  Consolidation  Act 
(16  &  17  Vict,  c  107,s.275),it  is  enacted  '^that  where  any  offence 
shall  be  committed  in  any  place  upon  the  water  not  being  within 
any  county  of  the  United  Kingdom,  or  where  the  officers  have 
any  doubt  whether  such  place  is  within  the  boundaries  or  limits  of 
any  such  county,  such  offence  shall  for  the  purposes  of  this  act  be 
deemed  and  taken  to  be  an  offence  committed  on  the  high  seas ; 
and  for  the  purpose  of  giving  jurisdiction  under  this  act  every 
offence  shall  be  deemed  to  have  been  committed,  and  every  cause 
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^^'  of  complaint  to  have  arisen  either  in  the  place  in  which  the  same 

LopRz.  actually  was  committed  or  arose,  or  in  any  place  on  land  where  the 

offender  or  person  complained  against  may  be  or  he  hrauqht^^      Is  any 

1858.  different  effect  to  be  given  to  the  words  **  where  the  offender  is 

j«r;«/ir//Vm—  found  ?  " 

Off^ts  Ballantine,  Serj t.— The  word  "  found  "  in  1 8  &  1 9  Vict  c.  9 1 ,  s.  2 1 , 

/^T*"*1S  is  equivalent  to  the  words  •^may  be"  in  the  statute  just  cited ; 
' Bt-iSihtliipi  but  the  words  "or  be  brought"  would  carry  the  meaning  further. 

Martin,  B.  referred  to  12  &  13  Vict.  c.  96. 

Lord  Campbell,  C.  J. — But  under  the  stat.  28  Hen.  8,  c.  15, 
the  Crown  has  the  power  of  issuing  a  special  commission  into  any 
English  county  for  the  trial  of  offences  committed  on  the  high  seas. 

Baliantiney  Serjt. — That  applies  only  to  British  subjects,  not  to 
foreigners. 

CocKBUKN,  C.  J. — Unless  foreigners  on  board  of  British  ships 
are  amenable  to  British  laws. 

Ballantine,  Serjt. — That  is  the  next  and  more  general  question  in 
this  case  ;  and  it  is  submitted  that  neither  under  any  provision  of 
our  Legislature  nor  at  common  law  can  a  foreigner  be  tried  in 
England  for  an  offence  committed  within  the  jurisdiction  of  the 
Admiralty.  By  the  stat.  28  Hen.  8,  c.  15,  treasons,  murdei-s, 
robberies,  and  felonies  of  the  like  aggravated  kind  when  com- 
mitted upon  the  high  seas,  within  the  jurisdiction  of  the  Admiralty 
of  Ens:land,  were  to  be  tried  in  such  shire  of  the  realm  as  should 
be  specially  limited  for  that  purpose  by  the  king's  commission.  By 
the  39  Geo.  3,  c.  37,  the  provisions  of  that  statute  were  extended 
•  to  all  offences  committed  on  the  high  seas.  The  4  &  5  Will.  4, 
c.  36,  8.  22,  gives  jurisdiction  to  the  Central  Criminal  Court  over 
offences  committed  on  the  high  seas;  and  7  &  8  Vict.  c.  2,  s.  1, 
gives  the  like  juris<liction  to  any  court  of  oyer  and  terminer  or 
general  gaol  delivery.  But  the  question  is,  whether  these  statutes 
apply  to  foreigners.  They  do  not  in  terms  include  any  but  British 
subjects;  and  the  only  way  in  which  it  can  be  suggested  that  they 
bind  foreigners  committing  offences  on  i^ritish  ships  is,  that  those 
who  come  on  board  British  ships  thereby  become  liable  to  render 
a  qualified  allegiance  to  the  Queen,  and  a  temporary  obedience  to 
British  laws.  But  it  seems  unreasonable  to  hold  that  a  foreigner 
by  merely  coming  on  board  a  British  ship  incurs  such  a  liability. 
The  39  Geo.  3,  c.  37,  extends  to  all  offences  against  the  municipal 
law  of  England  ;  so  tliat  a  foreign  woman  concealing  the  birth  of 
a  child  on  board  a  British  vessel  miijht  be  tried  and  convicted  in 
an  English  court  of  that  offence,  though  the  same  facts  would  not, 
according  to  the  law  of  her  own  country,  constitute  any  offence  at 
all.  Again,  if  a  British  vessel  takes  a  foreigner  on  board  at  one 
foreign  port  to  be  disembarked  at  another,  may  he,  if  he  commits 
an  offence  against  the  municipal  law  of  England  during  his  passage, 
be  tried  and  convicted  by  an  English  court,  though  according  to 
the  law  of  the  country  from  which  he  sailed  and  that  of  the 
country  to  which  he  was  bound,  he  had  committed  no  offence? 
It  is  laid  down  by  eminent  writei's  that  jurisdiction  depends  on 
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territory  ;    and   the   question    is,  whether  there  is  a  territorial       Rbo. 
jarisdiction  over  all  persons  on  board  English  ships.     Story,  in  his  •• 

Conflict  of  Laws,  sect.  19,  citing  Boullenois,  says :  •*  The  sovereign        " 

has  also  a  right  to  make  laws  to  govern  foreigners  in  many  cases  ;        1S5S. 

for  example,  in  relation  to  property,  which  they  possess  within  the  ,   .^777 

reach  of  his  sovereignty ;  in  relation  to  the  formalities  of  contracts,  ^offe  "^^"^ 


fencea 


which  they  make  within  his  territories ;  and  in  relation  to  judiciary  committed  by 
proceedings  if  they  institute  suits  before  his  tribunals.      The  •fe^^?*^.*^ 
sovereign  may,   m  like  manner,  make  laws  tor  foreigners,  who 
even  pass  through  his  territories ;  but  these  are  commonly  simple 
laws  of  police,  made    for  the   preservation  of  order  within  his 
dominions."     Again  in  sect.  20 :  "  Another  maxim  or  proposition 
is,  that  no  state  or  nation  can,  by  its  laws,  directly  affect  or  bind 
property  out  of  its  own  territory,  or  bind  persons  not  resident 
therein,  whether  they  are  natural  born  subjects  or  others.     This  is 
a  natural  consequence  of  the  first  proposition ;  for  it  would  be 
wholly  incompatible  with  the  equality  and  exclusiveness  of  the 
sovereignty  of  all  nations,  that  any  one  nation  should  be  at  liberty 
to  regulate  either  persons  or  things  not  within  its  own  territory. 
Further  in  ss.  539,  541,  he  adds  : — **  Considered  in  an  international 
point  of  view,  jurisdiction  to  be  rightly  exercised,  must  be  founded 
either  upon  the  person  being  within  the  territory  or  upon  the  thing 
being  within   the   territory  ;    for,    otherwise,    there   can  be    no 
sovereignty  exerted,  upon  the  known  maxim.  Extra  territoriumjtut 
dicenti  impune  nan  paretur.     Boullenois  puts  this  rule  among  his 
general  principles.     The  laws  of  a  sovereign  rightfully  extend  over 
persons  who  are  domiciled  within  his  territory,  and  over  property 
which  is  there  situate.     Vattel  lays  down  the  true  doctrine  in  clear 
terms :  *  The  sovereignty '  says  he,  *  united  to  domain,  establishes 
the  jurisdiction  of  the  nation  in  its  territories,  or  the  country, 
which  belongs  to  it.     It  is  its  province,  or  that  of  its  sovereign, 
to  exercise  justice   in  all  places  under  its  jurisdiction,  to  take 
cognizance   of  the  crimes  committed,    and   the   differences  that 
arise  in  the  country.'     On  the  other  hand,  no  sovereignty  can 
extend  its  process  beyond  its  own  territorial   limits,  to  subject 
either  persons  or  property  to  its  judicial  decisions.   Every  exertion 
of  authority  of  this  sort  beyond  this  limit  is  a  mere  nullity,  and 
incapable   of  binding  such    persons    or  property  in   any   other 
tribunals  :  (s.  539.)     In  regard  to  foreigners  resident  in  a  country, 
although  some  jurists  deny  the  right  of  a  nation   generally  to 
legislate  over  them,  it  would  seem  clear,  upon  general  principles  of 
international  law,  that  such  a  right  does  exist ;  and  the  extent  to 
which  it  should  be  exercised,  is  a   matter  purely  of  municipal 
arrangement  and  policy.     Huberus  lays  down  the  doctrine  in  his 
second  axiom  :  *  All  persons  who  are  found  within  the  limits  of  a 
government,  whether  their  residence  is  permanent  or  temporary,  are 
to  be  deemed  subjects  thereof:* "  (s.  641 .)    In  Wheaton's  Elements 
of  International    Law  (3rd   ed.   p.  157;   4  th  ed.  p.   174),    the 
following  propositions  are  stated : — *^  The  judicial  power  of  every 
independent  state,  then,  extends  with  the  qualifications  mentioned : 
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^'^*        First,  To  the  punishment  of  all  offences  against  the  municipal  laws 
LoPKz.       ^^  ^^®    state  by  whomsoever  conmiitted    within    the    territory. 

Secondly,  To  the  punishment  of  all  such  offences,  by  whomBoever 

1858.        committed,  on  board  its  public  and   private  vessels  on  the  high 

Junsdiction—  •^^^  *^^  0°  board  its  Dublic  vessels  in  foreign  ports.     Thirdly, 

OffehceM       To  the  punishment  of  all  such  offences  by  its  subjects  wheresoever 

committed  bjf   committed.     Fourthly,  To  the  punishment  of  piracy  and  other 

fl^tyTrttpf!  offences  against  the  law  of  nations  by  whomsoever  and  wheresoever 

committed."     But  that  statement  is  at  variance  with  the  doctrine 

laid  down  in  Kent's  Commentaries  (vol.  1,  pt.  I,  lect.  2),  where  it  is 

said  :  '^  No  nation  has  any  right  of  jurisdiction  at  sea,  except  it  be 

over  the  persons  of  its  awn  subjects^  m  its  own  public  and  private 

vessels : "  unless  that  is  to  be  considered  as  qualified  by  what 

follows :  *^  and  so  far  territorial  jurisdiction  may  be  considered  as 

preserved,    for    the   vessels   of  a  nation    are,  in  many  respects, 

considered  as  portions  of  its  territory,  and  persons  on  board  are 

protected  and  governed  by  the  laws  of  the  country  to  which  the 

vessel  belongs.      They  may  be  punished  for  offences  against  the 

municipal  laws  of  the  state  committed  on  board  its  public  and 

private  vessels  at  sea,  and  on  board  of  its  public  vessels  in  foreign 

ports:'*  (p.  26,  4th  ed.  1840;  p.  29,  ed.   1851.)    It  is,  however, 

submitted  that  the  intention  of  the  author  is  to  be  gathered  from  the 

general  proposition  stated  at  the  commencement  of  the  passage. 

CoCKBUKN,  C.  J. — There  is  another  passage  later  in  the  book 
(p.  363,  ed.  1840;  p.  394,  ed.  1851)  which  explains  his  meaning. 
After  referring  to  two  Acts  of  Congress  of  1790  and  1825  noticing 
the  diversity  of  language  in  different  sections,  and  the  consequent 
want  of  precision  on  the  subject  of  the  criminal  jurisdiction  of  the 
Admiralty  over  crimes  committed  on  the  high  seas,  he  says :  "  We 
may  safely  say  that  so  far  as  any  crime  committed  upon  the  high 
seas,  no  matter  by  whom  or  where,  amounts  to  piracy   within  the 
purview   of  the   law  of  nations,  there   can  be  no  doubt  of  the 
jurisdiction  of  the  circuit  courts  of  the  United  States.     But  where 
the  crime  hiis  not  attained  that '  bad  eminence,'  then  the  jurisdiction 
can  only,  upon  proper  principles,  attach  to  crimes  committed  by 
American  citizens  upon  the  high  seas  or  to  crimes  committed  in  or 
upon  an  American  vessel  upon  the  high  seas.      If  the  American 
citizen  commits  the  crime  on  the  high  seas,  on  board  of  a  foreign 
vessel,  the  personal  jurisdiction  over  the  citizen  in  that  case,  if  it 
exist  at  all,  must  be  concurrent  with  the  jurisdiction  of  the  foreign 
governments  to  which  the  vessel  belongs,  or  by  whoso  subjects  it 
IS  owned.      Under  the  8th  section  of  the  Act  of  April,  30,  1790, 
if  an  offence  be  committed  on  board  of  a  foreign  vessel  by  a  citizen 
of  the  United  States,  or  on  board  of  a  vessel  of  the  United  States 
by  a  foreigner,  or  by  a  citizen  or  foreigner  on  board  of  a  piratical 
vessel,  it  is  cognizable  by  the  courts  of  the  United  States:  {United 
States  V.  Holmes,  5  Wheaton,  412.)" 

Ballantine,SeTjt. — It  cannot  be  denied  that  there  are  English  as  well 
as  American  decisions  supporting  that  view.  In  Forbes  v.  Cochrane 
(2  B.  &  C.  448),  where  one  of  the  questions  was  whether  slaves 
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became  free  as  soon  as  they  were  on  board  a  British  vessel,  there       ^ko- 
are  several  passages  in  the  judgment  of  Best,  J.,  in  which  a  British      i^pi^z, 
ship  is  likened  to  British  territory.     In  the  course  of  it,  he  said :         — 
*^  These  men,  when  on  board  an  English  ship,  bad  all  the  rights        ^s^- 
belonging  to  Englishmen  and  were  subject  to   all  their  liabilities,  j^gr-ud^pn 
If  they  had  committed  any  offence  they  must  have  been  tried      Offmcet 
according  to  English  laws.     If  any  injury  had  been  done  to  them  commUttd  by 
they  would  have  had  a  remedy  by  applying  to  the  laws  of  this  '^i^^pt. 
country  for  redress"  (p.  467)  ;  and  agam,  ^^so  far  as  this  question 
is  concerned,  there  is  no  difference  between  an  English  ship  and  the 
soil  of  England ;  for  are  not  those  on  board  an  English  ship  as 
much  protected  and  governed  by  the  English  laws  as  if  they  stood 
upon  English  land?"    But  in  the  case  of  JS.  v.  Depardo{\  Taunt. 
26),  it  was  held  that  a  manslaughter,  committed  in  China  by  an 
alien  enemy  who  had  been  a  prisoner  of  war  and  was  then  acting 
as  a  mariner  on  board  an  English  merchant  ship,  on  an  Englishman, 
cannot  be  tried  here  under  a  commission  issued  in  pursuance  of 
the  statutes  33  Hen.  8,  c  23 ;  43  Geo.  3,  c  113,  s.  6. 

CocKBURN,  C  J. — In  that  case  information  is  given  of  three 
cases,  in  which,  if  your  doctrine  be  correct,  the  prisoners  were 
wrongfully  convicted.  The  cases  o{  Frangois  Antaine  Sauvajotj^ 
Jean  Prevdty  and  Acowy  mentioned  in  p.  32,  were  all  of  them  cases 
of  foreigners  tried  and  convicted  in  England  of  offences  committed 
on  board  of  English  ships  on  the  high  seas. 

Ballantiney  Serjt — There  is  certainly  a  considerable  weight  of 
authority  in  support  of  the  position  expressly  laid  down  by 
Wheaton,  but  there  is  no  direct  decision  of  an  English  court  upon 
the  question ;  and  on  the  score  of  justice  to  foreigners,  who  cannot 
be  presumed  to  know  English  law  though  they  may  happen  to  be  in 
an  Englhis  ship,  there  appear  strong  reasons  against  the  adoption  of 
that  position.    (  He  also  referred  to  R.  v.  De  MaUos^  7  Car.  &  J?.  458.) 

WeUby  (with  him  Sir  H,  S,  Keating  (Solicitor-General)  ana 
M.  Bere\  for  the  Crown. — The  jurisdiction  of  the  court  at 
Exeter  to  try  the  prisoner  does  not  depend  upon  the  stat.  18  &  19 
Vict,  c  91,  s.  21 ;  for  if  the  prisoner  was  amenable  to  British  law 
at  all,  he  was  triable  there  by  virtue  of  the  stats.  28  Hen.  8,c.  15, 
and  7  &  8  Vict.  c.  82 ;  but  if  the  case  depended  wholly  upon  the 
18  &  19  Vict,  c  91,  s.  21,  the  jurisdiction  is  clear;  because  the 
word  found  is  used  there  in  its  most  extensive  sense,  and  was 
intended  to  include  all  cases  by  giving  jurisdiction  to  try  at  any 

?1ace  where  the  prisoner  might  nappen  to  beat  the  time  of  trial, 
'he  object  was  to  get  rid  of  all  question  about  local  jurisdiction ; 
and  R.  v.  Smythies  (4  Cox  Crim.  Cas.  94),  and  R.  v.  fVhylie  (2  Moa 
C.  C.  186),  tliough  decided  upon  other  statutes  using  rather 
different  words,  support  that  construction. 

CocKBURN,  C.J. — Was  he  in  the  place  willingly,  or  taken  there 
invitus  f 

fVelsby. — He  surrendered  in  discharge  of  his  bail. 
Lord  Campbell,  C.  J. — We  think  you  may  pass  to  the  other 
point. 
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Beo.  IVelshy. — The  only  other  question  is  whether  the  prisoner  was 

.  ^'  amenable  to  British  law  at  all ;  and  upon  that  there  is  no  room  for 

*       doubt.      The  authorities  already  cited  are  sufficient  to  show  that 

1S58.  the  deck  of  a  British  vessel  is,  for  the  purposes  of  jurisdiction  OTcr 
Juri^ioth--  criminal  offences^  part  of  the  British  territory.  But  there  are 
Ofencet  many  otber  authorities  to  the  same  effect.  Vattel,  lib.  I,  c  19, 
commuted  hjf  8.  216,  SO  lays  it  down ;  and  Foelix  (s.  506)  likewise  speaks  of 
^!^ll^'^l^  every  ship  as  being  considered  a  continuation  of  the  territory  of 
*^*  country  to  which  it  belongs.  The  American  decisions  are 
also  expressly  in  point.  In  The  United  States  v.  Palmer  (3 
Wheaton,  610),  the  point  decided  was,  that  the  crime  of  robbery, 
committed  by  a  person  who  is  not  a  citizen  of  the  States  on  the 
high  seas  on  board  of  a  ship  belonging  exclusively  to  subjects 
of  a  foreign  state,  is  not  piracy  under  the  Act  of  1790,  c  36,  and 
is  not  punishable  in  the  courts  of  the  United  States.  In  the 
judgment  delivered  by  Marshall,  C.  J.,  it  is  said :  **Do  the  words 
of  the  act  authorize  the  courts  of  the  Union  to  inflict  its  penalties 
on  personswho  are  not  citizens  of  the  United  StAies^narsailinff  under 
their  flag y  nor  offending  particularly  against  them?**  (p.  631); 
and  again,  ^^But  it  cannot  be  supposca  that  the  Legislature  intended 
to  punish  a  seaman  on  board  a  ship  sailing  under  a  foreign  flag, 
under  the  jurisdiction  of  a  foreign  government,  who  should  lay 
violent  hands  upon  his  commander,  or  make  a  revolt  in  the  ship. 
These  are  offences  against  the  nation  under  whose  flag  the  vessel 
sails,  and  within  whose  particular  jurisdiction  all  on  board  the 
vessel  are:  '^  (p.  632.)  In  The  United  States  v.  Holmes  (5  Wheat 
412),  Washington,  J.,  delivering  the  judgment  of  the  court,  said: 
*'  If  the  offence  be  committed  on  board  of  a  foreign  vessel  by  a  citizen 
of  the  United  States  or  on  board  of  a  vessel  of  the  States  bv  a 
foreigner,  the  offender  is  to  be  considered,  pro  hae  vice^  ana  in 
respect  to  this  subject,  as  belonging  to  the  nation  under  whose 
flag  he  sails."  (He  also  cited  Ortolan,  Diplomatic  de  la  Mer^  (Jb) 
liv.  2,  c.  10,  and  R.  v.  Serva^  1  Cox  Crim.  Cas.  292) 

Ballantine^  Serjt,  in  reply,  relied  upon  the  passage  above  cited 
from  Kent's  Commentaries. 

Lord  Campbell,  C.J. — We  will  now  hear  the  case  of  Christian 
Sattler  argued.  Cur.  ad.  vulL 

(6)  OrtolED,  lir.  2,  c  10  :  "  On  dtt  que  tout  b&timent  de  gnerre  est  une  piirtie  des  tenitoiie 
de  la  nation  k  laqoelle  il  appartient :"  (p.  212.) 

"  Cela  pos^,  si  le  navire  est  en  pleine  mer,  qa*il  soit  b&Ument  de  commerce  on  Uttiment  de 
gnerre,  pen  importe,  nnl  ctat  Stranger  n*  a  le  droit  de  s'  immiwir  en  rien  daos  aon  r^pme 
int^rienr  on  ext^rieur,  de  loi  donner  des  ordres  on  de  Ini  faire  des  prohibitions,  de  le  aoomettre 
k  one  puissance  on  h  uno  jnridiction  ^trang^re  qnelconque :  11  est  plaod  anlqnement  s(ms 
I'empire  des  lois  et  sons  le  gonvemement  dn  pays  qui  le  oonvre  de  sa  nationalite ;  toute  rdation 
qn'  nne  narire  tftrang^r  anrait  avec  Ini  est  nne  relation  intemationale,  qui  ddt  etre  confonne 
k  la  coutnme  on  consootie  par  les  traits  :**  (p.  214.) 

'*  J/assimilation  da  bord  d'nne  navire  marchand  an  territoire  de  sa  nation,  ezmcte  knqae  oe 
navire  est  an  large,  parceqn^  alors,  comme  corollaire  de  la  liberty  de  la  pleine  mer,  il  est 
totalement  exempt  de  tonte  jnridiction  antre  qne  celle  de  sa  nation,  cette  assimilatioo  ne  peat 
done  pins  ^tre  admise  d6.H  qu*  il  se  tronvc  sur  uno  rade  on  dans  nn  port  apparteoant  k  noe 
puissance  etrang^re:  *'  (p.  227.) 
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CURISTIAN    SaTTLEu's    CaSE.  '**^°- 

The  following  case  was  stated  and  reserved  by  Martin,  B. :  Satti.kh. 

I  request  the  opinion  of  the  Justices  of  the  Court  of  Queen's 
Bench  and  Common  Pleas,  and  the  Barons  of  the  Court  of 
Exchequer  upon  the  following  case : —  Jw^fiietum— 

The  prisoner  was  a  foreigner.  On  the  2nd  of  November,  1857,  co^Mt^im 
he  committed  a  larceny,  at  St.  Ives,  in  Huntingdonshire,  and  foreigner  tm 
went  away  from  England  with  part  of  the  stolen  property  to  Brititktkip^ 
Hamburgh. 

The  owner  of  the  property  gave  information  to  the  Londpn 
police,  and  the  deceased,  who  was  a  detective  officer  of  that  force, 
and  an  English  subject,  proceeded  to  Hamburgh,  and  there,  with 
the  assistance  of  the  Hamburgh  police,  arrested  tlie  prisoner,  and 
brought  him,  against  his  will,  on  board  an  English  steamer, 
trading  between  Hamburgh  and  London,  in  order  that  he  might 
be  tried  for  the  larceny. 

Hamburgh  is  on  the  river  Elbe,  60  miles  from  the  sea,  but 
the  tide  flows  higher  up  than  the  place  where  the  steamer  was  when 
the  prisoner  w^as  taken  on  board.  The  steamer  left  Hamburgh  oti 
the  morning  of  the  21st  of  November,  the  prisoner  being  in  irons; 
and  on  the  22nd,  whilst  the  steamer  was  on  the  higli  seas,  he  shot 
the  officer,  who  afterwards  died  of  the  wound.  If  the  killing  had 
been  by  an  Englishman,  in  an  English  county,  it  would  have 
been  murder.     The  deceased  had  no  warrant. 

The  question  which  I  desire  to  be  answered  is  :— 

Whether  there  was  any  jurisdiction  to  try  the  prisoner  at  the 
Old  Bailey  sessions  ? 

If  the  answer  be  in  the  affirmative,  the  judgment  which  has 
been  already  given  is  to  be  affirmed. 

If  in  the  negative,  the  judgment  is  to  be  reversed;  but  the 
prisoner  is  to  remain  in  custody,  to  be  tried  on  the  indictment, 
which  has  been  found  by  the  grand  jury,  for  the  larceny. 

I  also  request,  for  my  ow^n  guidance,  the  opinion  of  the 
Judges  upon  the  following  questions  : — 

First.  Was  the  custody  of  the  prisoner  on  board  the  steamer 
lawful  ?  and,  is  there  any  distinction  as  to  the  times,  whilst  the 
steamer  was  on  the  river  Elbe  and  whilst  she  was  upon  the  high 
seas? 

Second.  Supposing  the  castody  not  to  have  been  lawful,  was 
the  killing  necessarily  only  manslaughter? 

Samubl  Mabtik. 

Dallantiney  Seijt.,  for  the  prisoner. — There  is  this  important 
distinction  in  this  case,  that  the  original  capture  of  the  prisoner 
was  unlawful,  and  he  was  taken  on  board  the  British  ship  both 
unlawfully  and  against  his  wilL  Under  such  circumstances  a  man 
may  go  great  lengths  to  achieve  his  liberty:  {Stevenson^s  casCy  19 
St  Tri.  846.) 

Lord  Campbell,  C.  J. — But  it  must  be  taken  upon  this  case 
that  he  killed  the  officer  not  to  obtain  bis  liberty,  but  maliciously 
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Beo.        out  of  revenge ;  in  which  case  it  is  murder^  though  the  custody 
g    ^'  may  have  been  unlawful. 

BaHantine^   Serjt. — Stilly  if  a  man  is  dragged  illegally  on  to 

1858.       British  ground,  he  does  not  thereby  become  a  British  subject. 

JurUdklion'-      ^'^      '   "*  Keating^  S.  G.,  for  tne  Crown. — ^The  distinguishing 

Offences      point  relied  upon  in  this  case  will  not  aifect  the  decision ;  because, 

wmmiued  by  assuining  the  deck  of  a  British  vessel  to  be  British  territory,  it 

•^JJ^J^.*^  cannot  be  maintained  that  a  person  who  is  brought  there  against 

his  will  is  not  subject  to  English  law.     The  cases  of  prisoners  of 

war  (three  of  which  are  cited  in  JS.  v.  Depardo\  who  have  been 

convicted  of  offences  in  this  country^  are  decisive  on  that  point ; 

and  the  distinction  respecting  prisoners  of  war  mentioned  in  J7.  t. 

Serva  (1  Cox  Crim.  Cas.  292),  is  founded  upon  a  misapprehension 

of  the  true  ground  upon  which  allegiance  is  due:  {Ccdvin^s  ease, 

7  Rep.  6.)     (He  also  referred  to  the  Canadian  prisoner^  ease, 

9  Ad.  &  Ell.  731 ;  5  M.  &  W.  32.) 

Martin,  B. — Is  there  any  distinction  between  a  vessel  on  the 
river  Elbe  and  the  town  of  Hamburgh? 

Sir  H.  S.  Keating. — As  it  is  a  place  where  big  ships  go,  the 
jurisdiction  is  the  same  as  if  the  vessel  had  been  upon  the  high 
seas :  (5.  v.  Allen^  1  Moo.  C.  C.  494.) 

Ballantiney  Serjt.,  in  reply. — Except  in  the  case  of  prisoners  of 
war^  as  to  whom  there  may  be  some  ground  of  exception,  it  is  at 
variance  with  the  principles,  upon  which  allegiance  of  any  kind 
rests,  to  hold  that  a  person  brought  into  and  detained  in  a  foreign 
country  by  compulsion  owes  any  obedience  to  the  laws  of  that 
country:  (Vat.  172,  s.  101.) 

The  Judges  then  retired  for  a  short  time  for  consultation,  and 
upon  their  return : — 

Lord  Campbell,  C.  J.,  delivered  the  judgment  of  the  court — 

We  think  that  in  both  cases  the  convictions  must  be  affirmed. 

Bbo.        (His  Lordship  then  read  the  case  of  Benito  Lopez.)     Now  we 

honz.      ^^^  ^^  doubt  that  an  oifence  was  committed  by  him  against  the 

law  of  England.     He  was  in  an  English  ship  under  the  protection 

of  English  law  ;  he  owed  obedience  to  that  law ;  and  he  was  guilty 
of  an  oifence  against  English  law  by  the  crime  which  he  committed. 
It  is  unnecessary  to  enter  into  the  authorities  which  have  been 
cited  to  prove  that  proposition ;  but  it  is  satisfactory  to  know  that 
such  is  aliio  the  law  in  America  and  France.  The  only  other 
question  is,  whether  there  was  jurisdiction  in  the  court  at  Exeter, 
sitting  under  the  commission  of  oyer  and  terminer  and  general 
gaol  delivery  for  the  county  of  Devon,  to  try  that  offence ;  and 
upon  that  we  entertain  as  little  doubt ;  because  that  court  would 
have  had  jurisdiction  before  the  late  act  18  &  19  Vict,  c  91, 
s.  21  ;  and  that  act  is  itself  quite  conclusive  on  the  subject,  and 
was  enacted  for  the  purpose  of  removing  any  doubts  which  miffht 
by  possibility  be  suggested  upon  the  subject.  It  provides  that 
offences  committed  by  foreigners  in  British  vessels  on  the  high 
seas  may  be  tried  by  any  court,  within  the  jurisdiction  of  which 
the  offender  is  found,  if  the  offence  is  one  which  would  have  been 
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cc^izable  by  such  court|  suppoeinjp;  it  to  have  been  oommitted       ^*°* 
within  the  limits  of  its  ordinary  jurisdiction.     Here  the  offence,  if      lopkz. 

committed  in  the  county  of  Devon,  would  certainly  have  been        

triable  at  the  assizes  at  Exeter ;  and  as  the  prisoner  was  found        ^^^ 
there,  it  is  clear  that  the  court  had  jurisdiction  to  try  his  offence,     sattlbb. 

In  the  case  of  Sattler  we  are  equally  clear  that,  though  he  was  a        

foreigner,  he  committed  an  offence  against  the  law  of  England.        ]^' 

(His  Lordship  read  the  case.)     Here  then  is  a  crime  committed  by  jm^tdictim 

a  foreigner  on  board  an  English  ship,  which  would  have  been       Qfmeet 

murder  if  committed  by  an  Englishman  in  England.     Under  the  «>*»^**«'  h 

circumstances  stated  we  are  of  opinion  that,  whether  his  detention  "SJS^^^ 

was  lawful  or  unlawful,  and  whether  he  was  or  not  in  legal  custody 

at  first,  he  was  guilty  of  murder  and  amenable  to  the  English  laws. 

He  was  in  a  British  ship  entitled  to  the  protection  of  English  law, 

and  therefore  subject  to  it ;  and  it  seems  to  us  for  this  purpose 

immaterial  whether  the  capture  at  Hamburgh  was  lawful  or  not. 

He    was   on   board    a   British  ship,  which   is  for  this  purpose 

to   be    regarded  as  British    territory  ;   he  owed   allegiance   to 

the  law   of   England ;    and    he    committed   an   offence  against 

that  law  because  he  shot  the  detective  officer,  not  to  obtain  his 

liberty  but  from  motives  of  revenge.     Then  the  question  arises, 

whether  the  Central  Criminal  Court  had  jurisdiction.     Upon  that  I 

have  already  said  that  we  are  clearly  of  opinion  that  the  prisoner 

was   "  found "  within  the  jurisdiction.     My  brother  Balkntine 

contended  that  if  the  prisoner  was  brought  within  the  jurisdiction 

against  his  will,  he  was  not  found  there  within  the  meaning  of  the 

act ;  but  we  are  all  of  a  contrary  opinion ;  and  we  think  that  a 

man  is  **  found,'*  within  the  meaning  of  that  act,  in  any  place  where 

he  is  actually  present.    In  answer  to  the  first  question,  therefore,  we 

are  all  of  opinion  that  the  court  had  jurisdiction.    We  are  then  asked 

whether  the  custody  of  the  prisoner  was  lawful  on  board  the 

steamer,  and  whether  there  is  any  distinction  as  to  the  times  when 

she  was  on  the  Elbe  and  when  on  the  high  seas ;  but  we  think  it 

unnecessary  to  answer  these  questions,  as  it  must  be  taken  that 

the  prisoner  did  the  act  out  of  malice  and  revenge.     We  have  no 

doubt   that   the   conviction    was    perfectly    right,  and  without 

hesitation  answer  to  the  third  question,  that  even  if  the  custody 

was  not  lawful  the  killing  was  not  necessarily  only  manslaughter. 

If  the  killing  was  out  of  malice  and  revenge,  and  not  for  the  mere 

purpose   of  obtaining  liberty,   then,  though   the    custody  were 

unlawful,  the  crime  would  still  be  murder. 

Conviction  affirmed. 
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GUILDHALL. 
Court  of  Queen's  Bench. 
(Before  Lord  Campbell^  C.  J.,  and  a  Special  Jury.) 

February,  1858. 

Reg.  r.  Brown  and  Others, 

Conspiracy  by  directors  of  a  joint  stock  bank  to  defraud  the  public  by 

false  r^resentations. 

The  directors  of  a  joint  stock  bank,  knowing  it  to  be  in  a  state  of  insol- 
vency, issued  a  balance-sheet  showing  a  profit  and  thereupon  declared 
a  dividend  of  6  per  cent.  They  also  issued  advertisements  inviting 
the  public  to  take  shares  upon  the  faith  of  their  representations  that 
the  bank  was  in  a  flourishing  condition. 

On  an  ex  officio  information  filed  by  t/ie  Attorney- General^t/iey  were  found 
guilty  of  a  conspiracy  to  defraud,  (a) 

THIS  was  an  informatioii  filed  by  the  Attomey-Greneral, 
Sir  B.  Bethell,  chai^ng  certain  directors  of  the  Royal  British 
Bank — viz.,  Humphrey  Brown,  Edward  Esdaile,  Henry  Dunning 
Macleod,  Loran  de  Wolfe  Cochran,  Richard  Hartley  Kennedy, 
William  Daniel  Owen,  John  Stapleton,  and  also  the  general 
manager,  Hugh  Innes  Cameron,  with  conspiring,  by  false  represen- 
tations, to  defraud  the  shareholders  and  customers  and  the  publia 
The  trial  began  on  the  13th,  and  was  brought  to  a  cJose  on  the 
27th  of  February,  after  having  occupied  thirteen  days,  for  about 
eight  hours  each  day.  During  the  first  eight  d^s,  the  case  on  the 
part  of  the  Crown  was  conducted  by  Sir  F.  Thesiger,  but  that 

fentleman  having  in  the  meantime  been  raised  to  the  dignity  of 
<ord  High  Chancellor,  the  conduct  of  the  prosecution  during  the 
remaining  five  days  devolved  on  Mr.  Atherton. 

(a)  1  have  thought  it  desirable  to  preseire  a  record  of  this  remarkable  caae,  which  maj 
become  a  precedent ;  but  considering  it  unnecessary  to  detail  the  evidence,  I  have  given  oolj 
the  summing  up  of  the  Lord  Chief  Justice,  which  very  clearly  lays  down  the  law  of  coosptracy, 
and  presents  a  sufficient  summary  of  the  facts  proved,  and  which  were  held  to  bring  the  defendants 
within  the  grasp  of  the  law.     I  am  mdebted  to  Th€  Timn  for  this  leport—EDnoB. 
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Sir  F.  Thesigevj  Atiierion,  Q.C.,  BaUantiney  Seijt.,  Welsbtfj  and         *^- 

Broum,  J.  appeared  on  the  part  of  the  Crown.  Browk 

IIuddlestoTiy  Q.C.,  Kennedy y  C.  i?.,  and  Bell  for  Brown.  ahd 

Edwin  James,  Q.C.y  and  Aspland  for  Esdaile.  Othbbs. 

lAiwTence  for  Macleod. 

Cochran,  who  had  not  pleaded,  did  not  appear. 

Shecy    Serjt.,     Keane^     D.    -D.,     and     Jacobs     appeared  for  Coi^^raeyhy 

Kennedy.  p/ajoArt 

iSferf^,  Q.C.  for  Owen.  iloek  hamk. 

Sir  i^^.  Kelly,  BomUj  Q.C.,  and  Coleridge  for  Stapleton. 

Digby  Seymour  and  Bennett  for  Cameron. 

The  1st  count  of  the  information  charged  a  conspiracy  to  publish 
and  represent  to  such  of  the  shareholders  as  were  ignorant,  &c.y 
that  the  bank  and  its  aflairs  had  been  during  the  half-year  ended 
the  31st  of  December,  1855,  and  then  were,  in  a  sound  and 
prosperous  condition,  producing  profits  divisible,  &c.,  the  defendants 
well  knowing  the  contrary,  &c.,  with  intent  to  deceive  and  defraud 
such  of  the  shareholders  as  were  not  aware  of  the  true  state  of  its 
affairs,  and  to  induce  them  to  continue  to  hold  shares  therein,  and 
to  become  or  continue  customers  and  creditors  of  the  bank.  The 
count  then  set  out  the  following  overt  acts : — 

1st  overt  act. — ^Publishing  a  false  report  for  the  half-year  to  Decem- 
ber 31,  1855,  declaring  a  dividend  of  6  per  cent.,  and  that  new  shares 
would  be  issued  at  a  premium. 

2nd  overt  act. — Issuing  new  shares,  knowing  the  bank  to  be  in  a 
failing  condition. 

3rd  overt  act. — ^Publishing  a  false  balance-sheet  for  the  year,  false 
in  the  amount  of  assets,  in  the  provision  for  bad  debts,  and  in  the  profit 
and  loss  account 

4th  overt  act. — ^Paying  a  dividend  when  no  profits  were  made. 

5th  overt  act. — Buying  the  bank  shares  with  the  bank's  money  to 
keep  up  the  price. 

6th  overt  act. — Publishing  a  circular,  September  10,  1855,  to  the 
shareholders,  to  induce  them  to  buy  new  shares,  when  the  bank  was  in  a 
failing  condition. 

7th  overt  act. — ^Publishing  an  advertisement  inviting  persons  to  open 
accounts  when  the  bank  was  approaching  insolvency. 

8th  overt  act. — Publishing  an  issue  of  2,000  more  shares  when  the 
bank  was  failing. 

The  2nd  count  charged  a  similar  conspiracy  against  customers  and 
creditors  of  the  bank,  and  contained  seven  overt  acts  similar  to  numbers 
1  to  7  in  the  1st  count. 

The  3rd  count  charged  a  similar  conspiracy  against  the  Queen's 
subjects  generally.     The  overt  acts  were  the  same  as  in  the  Ist  count. 

The  4th  count  charged  a  conspiracy  to  ■  cheat  and  defraud  such  of  the 
shareholders  as  were  ignorant  of  the  true  state  of  the  bank  by  inducing 
them,  by  false  pretences,  to  purchase  and  hold  additional  shares  in  the 
bank,  the  defendants  knowing  the  bank  to  be  in  a  bad  and  dangerous 
condition  and  approaching  insolvency,  and  that  the  shares  were  unsafe 
and  might  be  ruinous  to  the  holders.  The  overt  acts  were  the  same  as 
Nos.  1  to  5  in  the  1st  count. 

The  5th  count  charged  a  similar   conspiracy  against   the   Queen's 
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Bbg.        subjects  generally.      The  overt  acts  were  the  same  as  Nos.  4,  5,  and  7  in 

Bbowh       the  1st  count, 
^21,,  The  6th  and  last  count  charged  a  general  conspiracy  to  cheat  and 

Qthkbs.       defraud  John  Arundel,  and  several  other  persons  named,  of  their  money. 

Lord  Campbell  thus  summed  up  : — ^The  anxious  task  now  devolves 

Upon  me  of  summing  up  in  this  very  important  case  ;  and  I  say  it  most 
Conspiracvhv  unaffectedly,  my  anxiety  is  greatly  diminished  when  I  consider  the 
thedireeton    character  and  qualifications  of  the  gentlemen  whom  I  have   now   to 

o/ajomt      address.     If  it  had  been  my  duty  to  try  this  case  in  the  country,  at  the 

stock  bank,  assizes,  before  country  gentlemen  and  farmers,  I  should  have  been 
much  more  embarrassed.  I  should  have  probably  known  more  than  the 
jury,  and  it  would  have  been  my  difficult  and  anxious  task  to  try  to 
communicate  information  to  them  on  matters  of  which  they  would  be 
ignorant.  But,  gentlemen,  you  know  much  more  of  this  subject  than  I 
do  ;  and  it  is  a  satisfaction  to  me  that  you  are  so  well  qualified,  and  that 
justice  is  sure  to  be  done  by  your  verdict.  During  this  long  and 
laborious  trial  (and  we  have  now  arrived  at  the  thirteenth  day)  you  have 
devotedly  attended  to  the  evidence,  and  it  seems  to  me  that  you 
thoroughly  understand  it.  My  task  is,  therefore,  comparatively  a  light 
one,  and  I  shall  only  feel  it  my  duty  to  state  the  questions  of  law  which 
may  arise,  and  to  direct  your  attention  to  what  I  consider  to  be  the 
principal  questions  for  your  determination.  It  was  my  fate,  gentlemen, 
in  another  case,  to  be  occupied  two  days  in  summing  up ;  and  justice  so 
required  ;  and,  if  I  tliought  that  I  could  at  all  assist  you  by  going 
through  the  whole  of  my  notes,  page  by  page,  I  would  not  spare  myseff 
the  labour  of  completing  that  task.  But  I  think  that  on  this  occasion, 
instead  of  assisting  you,  such  a  course  would  rather  perplex  you;  and 
that  I  shall  best  discharge  my  duty  by  bringing  before  you  a  few  plain 
points,  and  stating  the  questions  which  you  will  have  to  consider. 
Gentlemen,  this  information  was  filed  by  the  late  Attorney- General 
(Sir  R.  Bethell)  a  gentleman  of  great  learning  and  high  honour,  who 
filled  the  office  of  Attorney- General  with  great  distinction  ;  and  what- 
ever may  be  the  event  of  this  prosecution,  no  one  can  ascribe  the 
smallest  blame  to  him  for  the  course  which  he  adopted.  After  the 
failure  of  the  Royal  British  Bank,  and  the  ruin  and  scandal  which  it 
caused,  it  became  essentially  necessary  that  an  inquiry  should  take  place, 
and  he  has  put  the  defendants  upon  their  trial.  This  is  an  ex  officio 
information.  Generally  speaking,  before  a  person  can  be  put  upon  his 
trial  in  England,  there  must  be  a  bill  of  indictment  found  by  a  grand 
jury,  and  so  it  is  universally  as  to  felony  and  high  treason.  But,  in 
I'egard  to  misdemeanors,  the  Attorney-General  has  the  right  ex  officio 
to  file  an  information.  This  is  an  ancient  and  undoubted  prerogative, 
and  quite  constitutional  and  beneficial,  and  I  have  heard  no  complaint 
on  the  part  of  the  counsel  for  the  defendants,  of  the  course  which  has 
been  adopted.  Gentlemen,  this  information  charges,  in  the  first  count, 
that  the  defendants  conspired  together  to  represent  to  the  shareholders 
that  the  Royal  British  Bank  aAd  its  affairs  had  been  during  the  half-year 
ended  the  31st  of  December,  1855,  and  then  were,  in  a  sound  and  pros- 
perous condition,  producing  profits  divisible  among  the  shareholders^ 
they  well  knowing  the  contrary,  with  intent  to  deceive  and  defraud  the 
shareholders,  customers,  and  creditors  of  the  bank.  This  is  the  con- 
spiracy charged.  Then  there  are  several  overt  acts  allied,  the 
principal  of  which  are  the  report  of  the  directors  to  the  shareholders  of 
the  state  of  the  bank  on  the  3l8t  of  December,  1855,  the  issuing  of  new 
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shares,  the  balance-sheet,  of  which  you  have  heard  so  much,  which         ^■**' 
professes  to  give  a  true  account  of  the  condition  of  the  bank  at  that  time,       «  *' 
showing  they  could  give  a  dividend  of  6  per  cent,  out  of  the  supposed         ^^p 
profits,  buying  the  bank  shares  with  the  bank's  money  for  the  purpose  of      Othkrs. 

keeping  up  the  deceit,  &c.     It  has  ah'eady  been  stated  that  by  the  law         

of  England  the  crime  of  conspiracy  may  be  completed  without  any  overt  ^^^ 
acts  committed ;  but  it  has  been  properly  stated  by  the  learned  counsel  Consniracsi  h» 
(Mr.  Atherton)  who  has  latterly  so  very  ably  conducted  the  prosecution  thedutoton 
that  the  overt  acts  are  properly  to  be  looked  to,  because  from  them  the  of  a  joint 
jury  may  draw  an  inference  as  to  the  object  of  the  conspiracy.  With  ^toekbami, 
regard  to  conspiracy,  it  is  not  essential  that  evidence  should  be  given  of 
any  formal  consultation,  in  which  the  parties  are  supposed  to  have 
deliberately  resolved  to  do  an  illegal  act  or  to  do  a  le^  act  by  illegal 
means  ;  but  if,  as  reasonable  men,  you  see  there  was  a  common  design, 
and  they  were  acting  in  concert  to  do  what  is  wrong,  that  is  evidence 
from  which  a  jury  may  suppose  that  a  conspiracy  was  actually  formed. 
Now,  gentlemen,  the  manner  in  which  it  was  proposed  to  show  that 
there  was  a  conspiracy  in  this  case  was — first,  to  show  that  the  bank  was 
in  a  state  of  insolvency  at  the  end  of  the  year  1855  and  beginning  of 
1856  ;  secondly,  that  this  was  known  to  the  defendants ;  and,  thirdly, 
that,  knowing  that,  they  entered  into  the  design  to  represent  that  the 
bank  was  then  in  a  flourishing  condition,  for  the  purpose  of  deceiving 
those  who  were  shareholders,  or  the  public  who  might  wish  to  become 
shareholders.  It  is  for  you  to  say  whether,  on  the  part  of  the  prosecu- 
tion, they  have  established  those  three  points.  I  must  caution  you 
against  supposing  that,  if  one  or  several  have  done  what  was  improper, 
that  will  establish  the  charge  against  them.  For  instance,  if  they  went 
on  after  the  '*  reserve  fund"  was  exhausted,  that  alone  will  not  establish 
the  charge.  The  charge  is,  that  they  conspired  to  misrepresent  the 
actual  state  of  the  bank  for  the  purpose  of  deceiving  the  shareholders, 
and  to  establish  that  there  must  be  a  joint  design,  a  joint  combination 
and  conspiracy.  In  addressing  you,  I  shall  first  call  your  attention, 
to  whether  there  has  generally  been  such  a  conspiracy  as  is  alleged  on 
the  part  of  the  Crown  ;  and  then  I  will  draw  your  attention  particularly 
to  the  cases  of  the  difierent  defendants.  I  have  already  (in  the  course  of 
the  trial)  had  occasion  to  advert  to  the  fact  that  there  is  considerable 
difiference  with  regard  to  the  evidence  against  the  several  defendants,  to 
which  you  have  attended  in  so  exemplary  a  manner,  and  it  will  be  your 
duty  to  distinguish  between  them.  The  great  point  is  what  was  the  i*eal 
state  of  the  bank  on  the  31st  December,  1855?  According  to  the 
balance-sheet  published  by  the  directors  to  the  proprietors  on  the  1st  of 
February,  1856,  it  was  in  a  very  flourishing  condition.  You  have  all 
copies  of  the  report  and  balance-sheet,  and  it  is  essential  that  you  should 
continue  to  look  at  them.  If  that  balance-sheet  be  true,  the  case  for  the 
prosecution  fails  altogether ;  for  on  the  part  of  the  prosecution  they 
undertake  to  prove  that  it  is  false  and  fraudulent,  and  particularly  that  it 
takes  credit  for  a  number  of  debts  absolutely  desperate,  so  as  entirely  to 
misrepresent  the  actual  condition  of  the  bank.  There  was  notice  given 
on  the  part  of  the  Crown  to  the  defendants  of  a  great  number  of  debts, 
but  they  are  now  confined  to  a  certain  number,  which  we  have  been 
engaged  many  days  in  investigating.  I  did  not  complain  of  that,  but 
the  exact  amount  of  the  debts  was  not  material,  nor  the  manner  in  which 
they  were  incurred,  for  we  were  not  trying  the  directors  for  improvi- 
dently  allowing  those  with  whom  they  were  dealing  to  incur  debts.     We 
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^B<^-        are  to  examine  what  was  the  condition  of  the  bank  at  the  tune  to  which 

B  owH       ^  h&ve  referred.     I  shall  therefore  spare  you  the  history  of  the  Welsh 

^^1,         mines,  and  shall  say  nothing  about  Swift  and  Dummler  and  the  other 

Others.      parties  of  whom  we  have  heard  so  much  ;  for,  though  the  directors 

should  be  blamed  for  entering  into  those  mining  adventurets,  that  would 

1858.        j^Q^  support  this  charge  unless  it  contributed  to  the  insolvency  which 
Cmupiraai  6«  ^^^7  desired  to  conceal  and  to  deceive  the  shareholders.     The  first  debt 
the  directon    to  which  I  shall  call  your  attention  is  the  sum  advanced  upon  the  Webh 
qfajomi      works  under  various  heads,  amounting  to  an  aggregate  of  108,003/.  2s.  5d, 
stock  bank,     Now,  gentlemen,  there  was  some  security  for  these  advances — viz.,  the 
mines ;  but  these  mines,  at  the  highest  estimate,  could  not  have  been 
worth  more  than  half  that  sum,  for  in  the  month  of  June,  1854,  when 
the  directors  put  them  up  to  auction,  they  fixed  a  reserve  bidding  at 
60,000/.     They  were  finally  sold  for  6000/. ;  but  that  ought  not  to  be 
taken  as  the  value  of  the  seciurity  at  the  time.     The  next  debt  was  the 
sum  of  8600/.  due  by  Harrison  and  other  parties  connected   with  the 
Islington  Cattle  Market  Company.     You  recollect  that  every  attempt 
was  made  to  recover  that  amouut,  but  the  debt  turned  out  to  be  utterly 
hopeless;  as  did  De  Tape's  debt  of  1193/.  ISs.  id.      Then   came  the 
debt  arising  out  of  the  advances  made  to  Mullins,  who  is  dead  ;  and  I 
wish  that  nothing  but  what  is  good  could  be  said  of  the  dead ;  but  I  am 
afraid  that  all  parties  concur  in  throwing  just  blame  upon  him.     There 
is  no  doubt  that  advances  were  made  to  him,  which,  with  the  interest, 
amounted  to  11,172/.  2s.  lOd,  ;  but  he  died  insolvent^  and  that  debt  is 
totally  lost.     Then,  we  investigated  the  advances  made  to  Humphery 
Brown  ;  but  I  do  not  think  we  are  in  a  situation  to  know  exactly  the 
value  of  the  securities  which  he  gave  to  the  bank  for  the  advances  which 
were  made  to  him,  amounting  altogether  to  74,437/.  Ss.  Id.    But  though 
we  do  not  know  the  exact  value  of  the  ships  which  he  mortgaged  to  the 
bank,  the  value  must  be  taken  at  the  price  which  they  would  fetch  at 
the  time,  and  before  the  value  of  the  shipping  had  fallen  40  per  cent,  as 
it  did  afterwards.     It  was  said  by  the  prosecution  that  the  highest  value 
was  48,000/.,  and  that  a  loss  at  least  of  36,000/.  was  thus  occasioned. 
But  this  is  a  question  entirely  for  you.     His  Lordship  here  observed  in 
favour  of  Brown,  that  he  thought  there  was  but  little  ground  for  saying 
that  Brown  had  deceived  the  bank  as  to  the  value  of  his  securities. 
Then   there   was   the   alleged    loss  on    Oliver's    debt,    amounting    to 
14,162/.  4*.  5d.  ;  but  although  he  (Oliver)  became  insolvent,  and  paid 
scarcely  anything  in  the  pound  (55.),  there  were  other  names  on  his  bills, 
and  how  much  they  had  paid  into  the  bank  you  are  not  fully  informed. 
Then  comes  Macgregor,  another  director,  who  received  advances  to  the 
extent  of  7369/.  8*.  Sd.     He  gave  as  security  some  policies,  one  of 
which  realised  1181/.  ISs. ;  and  some  shares  in  various  companies  which 
were  worthless,  so  that  upon  his  debt  there  was  a  loss  of  about  6000/. 
Next  comes  Blocker's  debt  of  45 1 3/.  Os.  2d.     He  had  forged  the  names 
of  the  acceptors  to  a  number  of  bills  which  had  been  discounted  by  tlie 
bank,  and  therefore  he  was  the  only  person  liable  upon  them  ;  but  he 
fled  the  country,  and  the  bills  in  point  of  law  and  value  were  utterly 
worthless.      Then    comes    the    debt    of    Gwynne,    another    director, 
amounting  to  13,415/.  19*.  lid.  He  had  deposited  some  shares  in  a  com- 
pany, but  the  debt   is   entirely   lost.     Then  comes   Cochran,   another 
director,  whose  debt  amounted  to  9,503/.  Ss.   5d.     He  is  one  of  the 
defendants  on  this  record,  but  he  has  fled  the  country,  so  his  debt  is 
entirely  lost.     Then  there  is  the  debt  of  Cameron,  the  general  manager, 
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which  amounted  to  23,896/.  I2s.  7d. ;  but  the  value  of  his  security  is  not         ^*^' 
yet  well  ascertained.     There  is  evidence  that  he  has  property  at  Dingwall,        «  *'* 
which  can  be  sold  for  forty  years'  purchase ;  but  it  is  impossibe  to  tell         ^^^ 
how  much  it  may  produce.     And  yet,  gentlemen,  all  these  sums  were      Othbbs. 

taken  into  account,  and  credit  is  taken  for  them  in  the  balance-sheet  to         

^December  31,  1855.  In  addition  to  this,  it  appeared  from  the  books  of  ^^^ 
the  bank  that  there  was  a  sum  of  42,000/1  owing  upon  past-due  bills,  Contpiraey  bv 
upon  which  they  had  ceased  to  calculate  interest,  yet  that  sum  of  42,000/.  the  direeiort 
is  included  in  the  balance-sheet  in  the  **  assets"  of  the  bank.  You,  ofajoitu 
gentlemen,  will  form  your  own  opinion,  but  it  seems  to  me  that  in  this  '^^  **"**• 
balance-sheet  debts  are  included  which  were  known  to  be  bad  to  the 
extent  of  at  least  100,000/.  If  so,  I  should  think  this  balance- 
sheet  is  a  false  account.  A  balance-sheet  should  give  some  informa- 
tion to  the  shareholders  as  to  the  state  of  the  bank  ;  but  here  credit 
is  taken  for  100,000/.  worth  of  bad  debts,  just  as  if  it  had 
been  100,000/.  invested  in  the  Three  per  Cents.  It  is  said  it  is  the 
custom  with  banks  to  include  bad  debts  in  tiieir  balance-sheets  as 
**  assets."  If  so,  it  is  a  very  strange  custom,  if  there  is  no  reserve  fund 
for  paying  them.  But  it  is  said  that  there  was  a  "  reserve  fund"  for 
bad  debts.  If  that  had  been  so,  and  a  proper  sum  had  been  reserved, 
the  case  would  have  been  different ;  but  the  fund  reserved  for  the  pay- 
ment of  bad  debts,  amounting,  on  the  3 1st  of  December,  1855,  to 
100,000/.,  was  only  339/.  1^.  Id.  It  seems  to  me,  therefore,  that  tliere 
is  strong  evidence,  but  you  are  to  consider  it,  and  form  your  own  opinion, 
that  in  this  balance-sheet  credit  was  taken  for  sums  for  which  credit 
ought  not  to  have  been  taken,  and  that  this  had  a  certain  tendency  to 
impose  upon  the  shareholders.  His  Lordship  here  read  over  the 
evidence  given  by  Mr.  Barnard,  the  cashier  of  the  bank  from  the  com- 
mencement in  1849,  respecting  his  examination  of  the  past-due  bills  in 
April  or  May,  1855,  under  the  direction  of  Cameron.  According  to 
his  calculation  the  good  bills  were  52,584/.  4s,  5d,,  the  doubtful 
52,976/.  los.  8d.,  and  the  bad  12,523/.  145.  2d. ;  total,  118,084/.  i4s.  3d. 
Barnard,  however,  said  that  Cameron  added  to  the  number  of  bad  bills, 
and  made  the  amount  21,555/.  His  Lordship  said  he  thought  he  ought 
also  to  read  over  the  cross-examination  of  Mr.  Barnard,  as  it  was 
favourable  to  the  directors.  It  stated  in  substance  that  he  believed  the 
securities  held  for  the  advances  made  by  the  bank  were  sufficient ;  that 
the  character  of  the  bills  of  the  bank  became  better  as  they  went  on ; 
that  he  believed  that  both  Brown's  debt  and  the  securities  on  the  Welsh 
mines  would  have  been  good  if  the  bank  had  not  stopped  ;  that  he 
believed  somebody  would  get  a  fortune  out  of  the  works  yet,  as  they  only 
wanted  capital ;  that  he  himself  believed  the  bank  to  be  solvent  till 
within  a  short  time  of  the  stoppage,  and  had  in  consequence  advised  his 
friends  to  take  shares,  and  also  refused  a  more  lucrative  situation  than 
the  one  he  held  in  the  bank  ;  that  the  business  of  the  bank  had  greatly 
improved  during  the  last  year,  and  that  more  than  1000  new  accounts 
had  been  opened  in  the  year  ending  June  30th,  1855,  &c.  His  Lordship 
then  proceeded  to  read  Crawford's  evidence  as  to  the  manner  in  which 
the  balance-sheet  was  made  out  by  him.  The  general  principle  was  to 
state  the  result  of  the  different  books,  and,  giving  credit  to  them  that 
what  they  stated  was  true,  the  balance-sheet  would  be  a  true  account  of 
the  stale  of  the  affairs  of  the  bank  ;  but  if  those  books  were  wrong  the 
balance-sheet  would  be  a  delusion  and  snar^.  There  could  be  no  doubt 
that  Crawford  did  his  duty  in  taking  out  the  accounts  correctly,  and  if 
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Kbo-        the  materials  had  been  solid  the  result  would  have  been  anexceptionable. 
Q  ^*  He  (Crawford)  prepared  three  tabular  statements  of  accounts,  marked  A., 

j^^         B.,  and  C,  and  gave  them  to  Cameron.     The  balance-sheet  for  December 
Others.      3 1st,  1855,  was  then  made  from  the  balance-sheet  of  June  30th,  1855, 

by  merely  altering  the   figures.     This   was  done  by   Crawford  under 

1858.        Cameron's  directions.     His  Lordship  observed  that,  though  Cameron  was 
Cotupiracy  6y  °^^  *  director,  and  had  no  vote  at  the  Board,  he  was  answerable  for  the 
tie  directors    manner  in  which  the  balance-sheet  was  made  out.  under  his  soperinten- 
iff  a  joint      dence  and  by  his  directions.     The  jury  would  say  whether  it  it  was  true 
Mock  bamk,     ^j.  f^Jse.     The  balance-sheet  having  been  first  approved  by  the  directors, 
at  a  court  held  in  the  latter  part   of  January,  was  laid  before   the 
proprietors  at  a  general  meeting  held  on  the  1st  of  February,  1856.     It 
gave  a  very  flattering  account  of  the  state  of  affairs,  and  it  was  for  the 
jury  to  say,  looking  at  the  evidence,  whether  that  balance-sheet  was 
true,  and  justified  the  directors  in  their  report  in  which  they  declared  a 
dividend  of  6  per  cent.     The  balance-sheet  showed  that  there'was  a 
*^  gross  balance  for  the  year  ended  the  31st  of  December,  1855,  af\er 
making   a   provision   on   account   of    bad   debts,  and   paying   interest 
(25,320/.  8<.   ^d,)  on  deposits  and   promissory  notes,  and  balances," 
amounting  to  30,551/.  2s,  Id.     On  the  other  side  they  took  credit,  under 
the   head   of  *'  assets,"  "  by  loans  on  convertible  securities  for   short 
periods,  advances  on  cash  credits,  bills  discounted,"  &c.,  for  986,272/. 
Ms,  Id.     But  in  that  sum  of  986,272/.  lis.  Ic/.,  there  was  included  the 
108,000/.   advanced  on  the  Welsh  Works,  the  debts  of  the  Islington 
Cattle-market  Company,  Mullins,  Brown,  Macgregor,  Oliver,  Blacker, 
G Wynne,  Cochran,  and  Cameron.     Now,  on  the  1st  of  February,  upon 
the  occasion  when  the  report  and  balance-sheet  were  laid  before  the 
general  meeting,  all  the  defendants  were  present.     Then  they  came  to  a 
resolution  that  the  report  should  be  adopted,  and  that  there  should  be  a 
dividend  of  6  per  cent,  for  the  half-year.     It  would  be  for  the  jury  to 
say  whether  the  shareholders  were  not  grossly  deceived,  and  whether 
there  was  not  on  the  part  of  the  defendants  an  intention  to  deceive. 
There  was  evidence  given   of  other  overt  acts,   such  as  the   issue  of 
circulars,  which  would  only  be  wrong  in  case  the  defendants  knew  the 
bank  to  be  insolvent   at   the   time  ;  but   there  was  also   evidence   of 
purchasing  the  bank  shares  with  the  bank's  money,  which  would  not  be 
justifiable  under   any  circumstances.     After  the  general  meeting  the 
bank  went  on  till  the  beginning  of  September,  1856,  when  the  bank 
stopped.     It  was  then  found  that  there  was  a  deficit  of  220,562/.  17 s,  10c/., 
which  must  fall  either  upon  the  shareholders  or  on  the  depositors.     The 
jury  would  now  say  whether  the  defendants  had  this  guilty  design  to 
deceive  the  shareholders.     If  the  defendants  knew  of  the  insolvency  of 
the  bank  they  ought  to  be  found  guilty  ;  but  if  any  of  them  did  not 
know  of  its  insolvent  state  the  jury  ought  to  acquit  them.     His  Lordship 
then  proceeded  at  great  length  to  comment  upon  the  evidence,  as  it 
affected  the  several  defendants.     And  first,  with  respect  to  Cochran,  his 
Lordship  said  he  had  gone  abroad,  and  therefore  the  jury  might  dismiss 
him  from  their  consideration.     His  Lordship  said  he  would  consider  the 
cases  of  the  defendants  in  a  different  order  from  that  adopted  by  the 
learned   counsel  (Mr.   Atherton),  but  without  saying  the  principle  on 
which  he  arranged  tliem.     He  would  take  them  in  this  order — Stapleton, 
Owen,  Mac'leod,  Kennedy,  Esdaile,  Brown,  and  Cameron.     With  respect 
to  Stapleton,  his  Lordship  thought  no  blame  could  attach  to  the  prose- 
cution for  including  him  with  the  other  defendants,  because  it  was  most 
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proper  that  the  conduct  of  the  whole  of  them  should  be  examiued  ;  nor 
could  he  impute  any  blame  to  the  prosecution  for  taking  the  opinion  of 
the  jury  upon  Mr.  Stapleton's  case  ;  "although,"  said  his  Lordship,  "I 
must  confess  that  I  rather  expected  after  the  evidence  had  been  closed 
that  there  might  have  been  an  intimation  that,  so  far  as  Mr.  Stapleton 
was  concerned,  no  sufficient  case  to  be  presented  to  the  jury  had  been 
established."     But  it  was  not  for  him  to  interpose,  and  as  there  was 
evidence  to  go  to  the  jury,  they  must  decide  whether  Stapleton  was 
guilty  or  not.     His  Lordship  then  reminded  the  jury  that  Stapleton  did 
not  join  the  bank  till  the  31st  of  July,  1855,  and  that  he  took  no  active 
part  in  it  till  his  return  from  Scotland  on  the  16th  of  October.     His 
Lordship  reminded  the  jury  that  Stapleton  did  not  join  the  bank  with  a  view 
to  profit^  but  because  being  a  barrister,  and  not  meeting  with  great  success, 
for  <*  the  race  is  not  always  to  the  swift,  nor  the  battle  to  the  strong,"  he 
wished  to  be  employed.     He  was  recommended  to  the  bank  as  a  flourish- 
ing  and  respectable  establishment ;  and  it  was  admitted  by  Sir   F. 
Thesiger  (now  Lord  Chancellor)  that  when  he  entered  it  he  was  in  utter 
ip^norance  of  the  state  of  its  affairs.     He  held  twenty  shares,  which  he 
had  not  tried  to  dispose  of,   and  the   only   benefit   he    derived  from 
the  bank  was  the  dividend  upon  his  shares.     It  was  he  (Stapleton)  who 
moved  for  the  appointment  of  a  committee  on  the  convertible  securities ; 
and  though  he  had  thus  become  acquainted  with  Brown's  debt  it  was  not 
to  be  inferred  that  he  really  knew  the  bank  to  be  insolvent.     The  jury 
would  form  their  own  opinion,  but  he  (Lord  Campbell)  saw  nothing  down 
to  the  1st  of  February,  1856,  to  show  that  Stapleton  was  aware  of  the 
insolvency  of  the  bank.     It  appeared  also  that  so  late  as  August,  1856, 
only  a  few  days  before  the  bank  stopped  payment,  he  wrote  a  letter  to 
his  friend  Mr.  Alexander  Matheson,  in  which  he  stated  that,  although 
there  was  a  run  upon  the  bank,  he  believed  that  if  some  gentlemen  of 
known  wealth  would  join  them  the  public  confidence  would  be  restored, 
and  he  asked  Mr.  Matheson  whether,  if  he  should  be  satisfied  that  the 
bank  was  solvent,  he  would  join  the  board.     His  Lordship  here  read 
over  the  evidence  given  by  Mr.  Paddison  and  the  other  witnesses,  who 
stated  that  they  had  never  seen  anything  in  the  conduct  of  Stapleton  that 
was  inconsistent  with  the  highest  honour  and  integrity,  and  added,  that 
if  the  jury  took  the  same  view  of  Stapleton's  case  that   he  did,   he 
(Stapleton)  would  leave  the  court  without  a  stain  upon  his  character,  and 
if  he  should  at  any  time  return  to  his  profession  of  a  barrister,  his  Lordship 
aaid  he  should  be  glad  to  see  him  practising  in  any  court  over  which  he  pre- 
sided. The  next  name  was  Macleod,  and,  although  there  was  more  evidence 
against  him,  there  was  no  positive  proof.    He  was  not  a  speculator,  nor  had 
he  obtained  advances  from  the  bank.     He  purchased  a  large  number  of 
shares  and  invested  in  them  the  sum  of  5,000/.,  and,  instead  of  specu- 
lating with  them,  he  made  them  the  subject  of  his  marriage  settlement. 
He  certainly  was  a  director  from  1853  down  to  the  stoppage  ;  and  if  he 
had  gone  through  the  same  laborious  investigation  of  the  books  which 
had  occupied  the  court  so  many  days,  he  might  have  acquired  a  know- 
ledge of  the  insolvency  of  the  bank.     His  Lordship  here  referred  to  the 
excellent  character  which  Macleod  had  received  from  the  witnesses, 
particularly  from  Mr.  Bullen,  the  eminent  special  pleader,  whose  pupil 
Macleod  had  been.      His  Lordship  thought  a  more  serious  case  was 
made  against  Owen,  who  had  been  much  longer  a  director  ;  but  he  had 
invested  all  his  savings  in  the  bank  and  had  not  derived  any  benefit 
from  it.     An  excellent  character  had  also  been  given  to  Owen,  and  his 
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Lordship  left  it  to  the  jary  to  say  whetlier,  nnder  these  cireumstaQcefl^ 
they  ought  to  find  him  guilty.  His  Lordship  then  referred  to  the 
evidence  as  it  affected  Kennedy  with  great  minuteness,  and  particularly 
referred  to  the  letter  addressed  to  him  hy  Cameron  on  the  1 5th  of  May, 
1855,  as  showing  that  even  at  that  time  he  must  have  had  a  strong 
suspicion  as  to  the  insolvency  of  the  hank.     The  letter  ran  thus  : — 

I  cannot  but  consider  the  retirement  of  Mr.  Spens  as  something  serious, 
and  requiring  a  serious  course  on  our  part.  It  occurs  at  a  most  unfortunate 
time,  and  interrupts  the  progress  I  hoped  I  was  making  towards  strengthening 
the  board.  No  one  is  more  deeply  interested  than  yourself  (Cameron),  and  1 
wish  to  press  this,  your  personal  interest,  upon  you  very  emphatically,  and  to 
beg  you  not  to  allow  yourself  to  be  misled  by  ftdse  hope,  or  deceived  by  your 
own  wishes,  and  to  ffiye  me  your  professional  assistance,  taking  Crawford  and 
Duncan  into  council,  and,  as  a  result,  weighing  the  *^  pro "  and  ^'  con  "  very 
carefully,  to  report  on  the  following  teams : — 

1.  How  far  are  we  really  compromised  by  the  various  untoward  oocor- 
rences  which  have  befallen  the  bank,  the  iron  works,  Gwynue^  McGregor, 
Mullins,  Oliver,  &c. 

2.  The  real  bond  fide  commercial  or  legal  deficit  by  bad  debts  and  losses 
generally,  and  our  personal  liabilitj^  to  our  shareholders,  throng  yoor  last 
report,  as  contrasted  with  the  necessity  we  lay  under  to  communicate  sach  a 
deficit  to  them  when  it  attained  to  twenty-five  per  cent,  of  the  captal. 

3.  What  are  ^our  prospects  of  business  to  relieve  past  disasters  P 

Do  they  justify  going  on,  even  supposing  the  charter  would  warrant  our 
doin^  so,  for,  as  respects  an  appeal  to  our  shareholders,  to  state  losses^  and 
obtam  their  acquiescence  to  relmquish  dividend,  and  whip  up  to  restore  lost 
capital,  I  should  pronounce  it  at  once  as  simply  puerile,  and  the  most  certain 
and  ignoble  course  of  official  suicide. 

If  ft>ur  good  men  were  to  join  the  board,  and  the  public  would  subscribe 
2,000  more  shares,  I  should  have  no  fear  for  the  future ;  but  this  does  not 
appear  likely. 

Could  the  jury  doubt  that  when  Kennedy  wrote  that  letter  he  must  have 
entertained  the  belief  that  if  the  true  state  of  affairs  were  known  it 
would  lead  to  the  stoppage  of  the  bank  ?  And  yet  after  writing  that 
letter  in  May,  1855,  he  concurred  in  the  report  and  balance-sheet 
presented  to  the  shareholders  on  the  1st  of  February,  1856.  His 
Lordship  abo  referred  to  the  speech  made  by  Mr.  Kennedy  at  the 
meeting  ;  and  to  the  discussion  which  had  taken  place  in  the  court  of 
directors,  in  1855,  on  the  subject  of  the  71st  clause  of  the  charter, 
which  required  the  directors  in  case  at  any  time  the  losses  should  exceed 
one-fourth  of  the  paid-up  capital  and  surplus  fund,  to  convene  a  meeting 
of  proprietors  to  dissolve  the  company.  On  the  other  hand,  there  was  the 
fact  that  he  had  derived  no  personal  benefit  from  the  bank,  and  had 
induced  his  family  to  become  shareholders  and  customers.  His 
Lordship  then  came  to  the  case  of  Esdaile,  the  governor  of  the  bank,  and 
observed  that  he  (£sdaile)  had  derived  no  benefit  from  the  bank,  and 
had  not  obtained  any  money  from  it ;  but  he  was  concerned  to  state  that 
out  of  his  own  mouth,  he  had  a  knowledge  of  the  true  state  of  its  affairs. 
His  Lordship  here  read  a  large  portion  of  the  deposition  made  by 
Esdaile  in  a  proceeding  which  had  been  instituted  in  Chancery  under 
the  Winding-up  Act,  in  which  that  defendant  had  stated  in  the  moAt 
explicit  manner  his  knowledge  of  the  various  debts  of  the  bank,  and 
which  left  no  doubt  that  he  must  have  known  that  it  was  in  an  insolvent 
state.     His  Lordship  also  read  the  let;er  which  Esdaile  had  written  to 
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the  deputy-governor,  Owen,  on  the  15th  of  January,  1856,  in  these        Rko 

terms  : —  ^  "'• 

Broww 

If  you  or  the  general  manager  cannot  satisfy  me  by  personal  assurances  from  ^J^^^ 

each  of  my  co-oirectors  that  they  will  support  me  with  their  presence  and  Othkrs. 

countenance  on  our  forthcoming  annual  meetmg,  I  shall  abstain  from  entering  7711 

the  court-room  again;   and,  in  that  case,  you  will,  if  you  please,  officially  ' 

place  the  accompanying  notice  of  my  resignation  in  the  hands  of  the  general  Conspiraai  h^ 

manager.  ikadktcton 

Our  highest  policy  is  to  present  a  solid  front  to  the  public ;  our  weakest  tfay^ 

conduct  is  to  duigle  a  rope  of  sand  before  them.  iloel;  htmA, 

Beliere  me,  &c., 

Edward  Esdailb. 

The  postscript  ran  thus : — 

We  want  courage  and  coolness,  and,  with  Grod's  blesnng,  our  difficulties  will 
be  surmounted. 

His  Lordship  then  proceeded  with  the  evidence  as  it  affected  Brown ;  and 
called  upon  the  jury  to  dismiss  from  their  minds  all  prejudice,  and  to 
consider  him  as  an  innocent  man  until  his  gailt  was  proved.  He  had 
borrowed  largely  from  the  bank,  and,  having  given  securities,  he  had  a 
strong  interest  in  keeping  up  the  bank  as  long  as  possible  ;  but  he  was 
afraid  that  destruction  would  come  down  upon  it  and  him,  if  strong 
measures  were  not  taken.  His  Lordship  here  read  a  long  letter  which 
Brown  had  written  on  the  subject  of  his  debt  to  the  bank,  in  which  he 
complained  of  the  course  the  directors  were  taking  to  realise  his 
securities,  particularly  referring  to  the  advances  made  on  the  Welsh 
works  and  other  bad  debts  which  the  bank  had  made.  His  Lordship 
also  referred  to  the  statement  made  by  Brown  in  the  court  of  directors 
in  the  year  1855,  when  he  said  that  one-fourth  of  the  paid-up  capital 
and  reserve  fund  being  lost,  it  was  their  duty  to  convene  a  meeting 
under  the  71st  clause  of  the  charter  to  dissolve  the  company,  and  that  if 
they  went  on  any  longer  they  would  do  so  on  their  own  personal 
responsibility.  His  Lordship  then  came  to  the  case  of  Cameron,  who^ 
he  said,  had  borne  a  high  character,  but  it  appeared  he  was  a  sanguine 
man,  and  hoped  that  the  bank  would  become  a  valuable  establishment. 
It  would  be  for  the  jury  to  say  whether,  being  disappointed  in  that 
hope,  he  had  not  resorted  to  unworthy  means,  and  become  a  party  in 
a  scheme  for  deceiving  the  shareholders.  The  bank  commenced  with 
a  small  capital,  less  than  50,000/.,  and  it  soon  got  into  difficulties.  The 
jury  would  say  whether  it  was  not  contrived  that  there  should  be  a  series 
of  balance-sheets  to  deceive  the  public,  to  conceal  the  loss  which  had 
been  sustained,  to  make  it  appear  a  flourishing  concern,  and  to  draw  in 
purchasers  of  new  shares.  The  balance  sheet  and  report  were  prepared 
under  the  direction  of  Cameron,  and  the  jury  would  say  whether  the 
directors  and  Cameron  were  not  acquainted  with  the  real  state  of  the 
bank's  affiitirs.  It  would  be  for  them  to  say  whether  any  two  or  more  of 
the  defendants  were  guilty  ;  and  though  it  would  be  a  great  satisfaction 
to  him  if  they  could  say  they  were  not  guilty,  he  (Lord  Campbell)  was 
sure  they  would  not  shrink  from  tlieir  duty,  but  would  give  a  verdict 
which  would  be  satisfactory  to  their  consciences  and  to  the  country. 
His  Lordship  concluded  by  advising  the  jury  to  retire. 

The  jury  then  retired  to  consider  their  verdict. 

The  foreman  said  the  jury  were  unanimous  to  find  three  of  the 
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*■**•        defendants  guilty,  eleven  of  the  jury  had  agreed  to  find  them  all 

B^wK      gu^l^y*  ^^^  ^®  (t"^  foreman)  dissented  from  the  latter  verdict. 

AND  Lord  Campbell,  C.  J.,  said  the  verdict  of  the  jury   must  be 

^"^"^      unanimous.     The  jury  must  retire  and  reconsider  their  verdict 

lg5g         His  Lordship  then  observed  that  he  did  not  know  whether  a  nolle 

prosequi  could  be  entered  as  to  the  other  four  defendants  ? 

^1^^^  *y       Kennedy  (for  Brown)  opposed  that,  and  said  it  could  not  be. 
ofajn^        ^therton,  Q.C.9  said  that  in  the  discharge  of  his  duty  he  could 
aiock  boML    not  consent  to  that. 

Lord  Campbell,  C.  J.,  said  he  did  not  know  that  that  course 
could  be  adopted,  and  directed  the  jury  to  withdraw  and  reconsider 
their  verdict. 

In  answer  to  a  question  from  a  juryman, 

Lord  Campbell,  C.  J.,  said,  that  before  convicting  any  one 
of  the  defendants,  the  jury  must  be  persuaded  that  he  was 
acquainted  with  the  insolvency  of  the  bank,  and  knew  that  the 
balance-sheet  was  not  a  true  representation  of  the  state  of  its 
affairs. 

The  jury  then  again  retired,  and  after  some  time  th^  sent  for 
Kennedy's  letter  to  Cameron  of  the  15th  May,  1855.  The  letter 
was  sent  to  them  by  Lord  CampbelFs  directions ;  and  at  a  few 
minutes  past  eight  they  returned  into  court. 

The  foreman  then  said  that  they  found  all  the  defendants  Guilty; 
but  strongly  recommended  four  of  them,  viz.,  Stapelton,  Kennedy, 
Owen,  and  Macleod,  to  the  mercy  of  the  court. 

Lord  Campbell,  C.  J. — Mr.  Atherton,  do  you  pray  judgment? 
I  am  prepared  to  deliver  judgment. 

Atherton^  Q.  C. —  As  your  Lordship  is  prepared,  I  pray 
judgment. 

Lord  Cami*bell,  C.  J. — I  shall  first  pass  sentence  upon  you,  Humphrey 
Brown,  Edward  Esdaile,  and  Hugh  Innes  Cameron.  After  a  long  and, 
I  hope,  impartial  trial,  you  have  been  convicted  by  a  jury  of  your  country, 
upon  the  clearest  evidence  of  an  infamous  crime.  You  were  charged  with 
conspiring  to  deceive  and  defraud  the  shareholders  of  the  bank  to  which 
you  belonged  by  false  representations,  and  it  is  clear  that  you  did  so.  I 
acquit  you  of  having  originated  this  bank  with  the  fraudulent  intent  to 
cheat  the  public  ;  but  it  is  now  demonstrated  that  for  years  you  have 
carried  on  a  system  of  deliberate  fraud,  and  fabricated  documents,  for 
the  purpose  of  deceiving  the  public,  for  your  own  direct,  or  indirect, 
benefit.  It  would  be  a  disgrace  to  the  law  of  any  country  if  this  were 
not  a  crime  to  be  punished.  It  is  not  a  mere  breach  of  contract  with 
the  shareholders  or  customers  of  the  bank  ;  but  it  is  a  criminal  conspiracy 
to  do  what  inevitably  leads  to  great  public  mischief  in  the  ruin  of 
families,  and  reducing  the  widow  and  orphan  from  afiluence  to 
destitution.  I  regret  to  say  that  in  mitigation  of  your  ofience  it  was  said 
that  it  was  a  common  practice.  Unfortunately,  a  laxity  has  been  intro- 
duced into  certain  commercial  dealings,  not  from  any  defect  in  the  law, 
but  from  the  law  not  being  put  in  force  ;  and  practices  have  been  adopted, 
without  bringing  a  consciousness  of  shame,  and  I  fear  without  much  loss 
of  character  among  those  with  whom  they  associate.  It  was  time  a 
stop  should  be  put  to  such  a  system,  and  this  information  was  properly 
filed  by  Her  Majesty's  Attorney -General,  and  the  jury  have  properly 
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found  you  guilty.     I  hope  it  will  now  be  known  that  such  practices  are        ^^' 
illegal,  and  will  not  only  give  rise  to  punishment,  but  that  no  length  of       Browh 
investigation,  no  intricacies  of  accounts,  and  no  devices  will  be  able  to         j^^ 
shield  such  practices.     On  account  of  this  being  the  first  prosecution  of      Othkbs. 

this  nature,  I  pronounce  a  milder  sentence  than  I  otherwise  should  ;  but        

the  mildest  sentence  that  I  can  pronounce  upon  you,  Humphrey  Brown, 

Edward  Esdaile,  and  Hugh  Innes  Cameron,  is  that  you  be  imprisoned  in  Contffiracy  iy 

the  Queen's  Prison  for  one  year.  the  dinetara 

Richard  Hartley  Kennedy,  the  jury  have  recommended  you  to  mercy,  ^"-jil*! 
and  I  think  there  are  grounds  which  justified  them  in  coming  to  that  *<^***^ 
conclusion  ;  but  still  there  is  strong  evidence  against  you.  That  paper 
for  which  the  jury  sent  shows  that,  though  you  were  a  respectable 
member  of  society,  and  filled  creditably  the  office  of  sheriff,  you  lent 
yourself  to  this  deception.  You  did  not  derive  any  personal  advantage 
from  it,  but  it  is  clear  to  my  mind  that  when  you  joined  in  that  last  report 
you  were  fully  aware  that  the  bank  was  insolvent,  and  you  knew  it  to  be 
false.  The  lightest  sentence  I  can  give  you  is  nine  months  imprisonment 
in  the  Queen's  Prison. 

William  Daniel  Owen,  the  jury  have  found  that  you  also  had  a  guilty 
knowledge  of  the  insolvency  of  the  bank  when  you  concurred  in  that 
report  and  balance-sheet,  and  I  cannot  say  they  were  wrong,  for  you  had 
long  been  a  director,  and  had  ample  means  of  infoimation,  and  several 
papers  read  show  that.  Therefore,  though  I  think  you  are  less  guilty, 
you  must  be  imprisoned  for  six  months. 

Henry  Dunning  Macleod,  the  jury,  who  are  the  proper  judges  of  the 
fact,  have  found  you  also  guilty.  The  sentence  upon  you  is  that  you  be 
imprisoned  for  three  months. 

John  Stapleton,  the  jury  have  found  you  guilty  ;  but  I  cannot  con- 
scientiously order  you  to  do  more  than  pay  a  fine  of  1^.  to  Her  Majesty, 
and  be  discharged. 
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COURT  OF  CRIMINAL  APPEAL. 

January  23  and  February  1^  1858. 

(Before  all  the  Judges,  except  Bbamwell,  R) 

Reg.  v.  Aabon  Mellob.  (a) 

Mistrial — One  juryman  answering  and  being  sworn  in  the  name  of 
another — Errors-Jurisdiction  of  this  Court — Discovery  of  mistake 
after  conclusion  of  tried. 

Upon  a  trial  for  murder,  one  juryman  answered  and  was  sworn  and 
served  in  the  name  of  another  juryman.  The  prisoner  was  convicted 
and  sentenced.  On  the  following  day  the  mistake  was  discovered; 
and  a  case  was  reserved  for  the  opinion  of  this  court. 

Two  questions  were  raised :  firsts  whether  there  had  been  a  mistrial; 
second^  whetJier  this  court  had  jurisdiction  to  decide  that  point. 

Held,  by  Lord  Campbell,  C.J.,  Cockburn,  C^T.,  Colsridqe  and 
WiGHTM AH,  JJ.,  Martin  and  Watson,  BB.,  that  there  had  been  a 
mistrial,  and  that  this  court  had  jurisdiction  to  order  that  the  prisoner 
should  be  tried  again. 

By  Eble,  Cbompton,  Cbowder,  Willes,  and  Btles,  JJ.,  and 
Channell,  B.,  that  there  had  been  no  mistrial ;  and  by  Pollock,  C.B. 
and  WiLLLA^MS,  J.,  that  if  there  had  been  a  mistrial,  this  court  had 
no  jurisdiction  to  set  aside  the  verdict  and  order  a  second  triaL 

Heldf  also,  by  Eble  and  Cbompton,  JJ.,  and  Channell,  B.,  that  this 
court  had  no  jurisdiction  ;  and  CBO¥n>EB,  Willes  and  Btles^  J  J., 
were  cdso  inclined  to  the  same  opinion. 

THE  following  case  was  reserved  by  Wightman,  J. : 
At  the  last  winter  gaol  delivery  at  Liverpool,  Aaron  Mellor 
was  convicted  of  murder,  and  sentenced  to  death,  but 
execution  has  been  respited  until  the  opinion  of  the  Court  of 
Criminal  Appeal  is  taken  as  to  the  effect  of  a  mistake  which 
occurred  upon  the  trial,  but  which  was  not  discovered  until  the 
day  after. 

The  panel  of  petit  jurors  returned  by  the  sheriff,  contained  the 
names  of  two  persons,  Joseph  Henry  Thorne  and  William  Thorn- 
ley.  The  name  of  Joseph  Henrv  Thome  was  called  from  the 
panel  as  one  of  the  jury  to  try  the  case  of  Aaron  Mellor^  and 
Joseph  Henry  Thorne,  as  was  supposed,  went  into  the  box  and 
was  duly  sworn  as  Joseph  Henry  Thome,  without  challenge  or 
objection. 

(a)  Reported  bj  A.  BiTTLKSToir,  Esq,  Barrister-at-Law. 
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It  was,  however,  discovered  the  next  day,  and  after  the  prisoner        ^'°' 
had   been   convicted,   that   William    Thornley    had   by   mistake      Mkllob. 

answered  to  the  name  of  Joseph    Henry  Thorne  when   called,        

and  had  gone  into  the  box  and  been  sworn   as  Joseph  Henry        ]^^ 
Thorne,  the  prisoner  having  been  offered  his  challenge  when  the    MUtrial— 

?erson  called  Joseph  Henry  Thorne,  but  who  was  really  William    Onejurynum 
'hornley,  came  to  the  book  to  be  sworn.  aervmg  mthe 

The  mistake  appeared  to  me  important,  as  the  prisoner  might     ^H^oth^^ 
have  had  very  substantial  ground  of  challenge  of  William  Thorn-  Power  <^  Comi 
ley  though  none  of  Joseph  Henry  Thorne,  whose  persons  he  might  J^^^TT"^^^ 
not  know;  and  such  mistake,  whether  wilful  or  accidental,  would    ^^Sn^trkiL 
virtually  render  the  right  of  challenge  nugatory. 

A  case  is  reported  in  a  note  to  the  case  of  Hill  v.  Y(Ues  (12 
East,  231),  and  is  called  the  Case  of  a  Jurvman,  in  which  it  is  said 
to  have  been  held,  in  1783,  by  all  the  judges  that  such  a  mistake 
as  that  in  question  is  not  objectionable,  as  a  mistrial  or  in  arrest 
of  judgment,  or  upon  writ  of  error,  but  is  ground  of  challenge 
only.  As,  however,  the  objection  is  that  by  the  mistake  the  prisoner's 
right  of  challenge  may  be  rendered  nugatory,  I  did  not  feel 
perfectly  satisfied  witii  that  decision,  and  have  reserved  the  point  for 
the  consideration  of  the  court,  and  have  respited  the  execution  of 
the  sentence  upon  the  prisoner  until  the  court  has  given  judgment. 

Saturday^  Jamtary  23. 
Femleyj  for  the  prisoner. — The  only  criminal  cases  in  which 
a  similar  question  has  arisen,  are  the  Case  of  a  Juryman  cited 
in  HiU  V.  Yates{\2  East,  229),  and  R.  v.  Tremeame{p  B.  &  C  254) ; 
and  they  afford  no  authority  for  supporting  the  conviction  in  this 
case.  The  very  form  in  which  the  challenge  of  the  jury  is  offered 
to  the  prisoner,  shows  that  the  personal  appearance  of  the  man 
called  IS  essential  to  the  valid  constitution  or  the  tribunal.  (He 
referred  to  Archb.  Crim.  PL  &  Evi.  137  ;  2  Hale's  P.  C.  271 ;  13 
Sta.  TrL  311.)  In  the  early  cases  a  mere  misnomer  of  a  juryman 
was  considered  enough  to  constitute  a  mistrial  {^Moor  v.  Vauglian^ 
Cro.  Eliz.  430 ;  Hasut  v.  Payney  Cro.  Eliz.  256) ;  but  in  Wray  v. 
Thorn  (Willes,  488),  the  distinction  is  drawn  between  a  case  of 
misnomer  merely  and  a  case  of  personation ;  and  in  Norman  v. 
Beaumont  ( Willes,  484 ;  Barnes,  453),  where  a  person  not  sum- 
moned answered  and  served  as  a  juryman  in  the  name  of  one  who 
was  on  the  panels  the  verdict  was  set  aside  on  the  ground  of  mis- 
trial. (He  also  cited  Russell  v.  BalU  Barnes,  455 ;  Parker  v. 
Thornton,  2  Stra.  1410.)  Hill  v.  Yates  (12  East,  229),  is  at 
variance  with  Norman  v.  Beaumont;  but  it  rests  upon  the  supposed 
authority  of  the  Case  of  a  Juryman  mentioned  in  the  note  at  p.  231; 
and  that  case  does  not  support  the  decision,  being  a  case  of  misnomer 
only,  and  not  a  case  of  personation.  Nor  has  it  met  with  complete 
approbation  since :  {Dovey  v.  Hobson,  6  Taunt.  460;  R.  v.  Tre- 
meame^  5  B.  &  C.  254 ;  R.  v.  Metcalfe,  3  Cox  Crim.  Cas.  220.) 
The  substantial  objection  in  this  case  is,  that,  practically,  the 
prisoner  is  deprived  of  the  opportunity  of  challenging  one  of  the 
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Rso.        persons  who  tried  him.      He  cannot  be  supposed  to  know  the 
Hkulob.      Pf  *^<>"s  of  all  the  jurymen  on  the  panel ;  and  his  mind  was  never 

directed  to  the  person  who  tried  him,  and  whom  he  may  have 

1858.        known  by  name  to  be  hostile  to  him. 

j^fl^^^^l^         SawleTy  for  the  prosecution. — The  old  forms  of  proceeding  with 

Omtjwymtm   respect  to  the  challenge  of  jurors  import  that  the  material  thing  was^ 

«errmy  m  tke  that  the  accuscd  should  have  full  opportunity  of  seeing  each  jury- 

f^^!l^^     niAn  as  he  came  up  to  the  book  to  be  sworn,  a  large  Bible  b^ng 

Pb««r«/*awH  usually   placed   in  the    centre  of  the  court   for  that   purpose: 

ifCrimmal    ^Talfourd's  Dickenson,  499;  Tomlin's  Diet  **  Jury.")   No  doubt  it 

^a^unptria^  is  important  that  the  jurymen  should  be  called  and  sworn  by  their 

right  names ;  but  it  is  admitted  that  a  mere  misnomer  of  a  juror 

is  no  sufficient  ground  for  setting  aside  a  verdict;  and  Hill  v. 

YateSy  applies  the  same  rule  to  a  case  of  personation.     Indeed,  the 

very  same  grievance  to  the  prisoner  might  as  probably  arise  in  one 

case  as  the  other.     [Lord  Campbell,  C.  J. — There  is  a  further 

question,  whether  this  is  a  case  within  the  jurisdiction  of  this 

court.]     It  is  certainly  very  doubtful  whether  this  was  a  question 

of  law  arising  at  the  trial. 

Femieyy  in  reply. — As  much  so  as  a  question  nused  by  motion  in 
arrest  of  judgment ;  and  questions  so  raised  are  entertuned  by 
this  court.  As  to  the  mistrial,  he  referred  to  Mtarkead  ▼.  Evans: 
(6  Exch.  447.)  Cur.  adv.  vulL 

JUDGMENT. 

Monday  y  February  1. 

In  consequence  of  a  difference  of  opinion  amongst  the  Judges, 
each  of  their  Lordships  delivered  a  separate  judgment. 

Lord  Cunpbdl,       Lord  CAMPBELL,  C.  J. — ^In  this  case  I  am  of  opioioo  that  under  the 
^-  ^'  Stat.   1 1    &  12  Vict,  c  78,  we  have  jorisdiction  to  consider  and  decide 

the  question  submitted  to  us  by  the  judge  who  presided  at  the  trisL 
Although  the  question  was  not  discussed,  the  hcts  npuo  which  it  arises 
had  occurred  during  the  trial,  and  the  judge,  while  still  acting  under 
the  commission,  respited  the  execution  of  tbe  sentence,  and  reserved  the 
question  for  the  opinion  of  this  court.  It  therefore  seems  to  me  to  be  ^  a 
question  of  law  which  arose  at  the  triaL**  The  salutary  operation  of  the 
statute  would  be  greatly  impaired  if  it  were  confined  to  questions  of  law 
which  had  been  openly  discussed  during  the  triaL  Since  the  statute 
P^tssed,  judges  have  usefully  reserved  under  it  questions  as  to  the  admissi- 
bility of  evidence  which  had  not  been  diacossed  during  the  trial ;  and  if 
the  question  might  have  been  discussed  before  the  sentence  was 
pronounced  I  think  that  the  judge,  acting  under  the  commission,  has 
authority  to  reserve  it  and  to  respite  the  execution  of  the  sentence.  I 
would  further  observe  that  the  question  reserved  is  one  purely  of  law— 
wholly  irrespective  of  the  merits — being,  not  whether  tlie  verdict  was 
right,  but  whether,  in  point  of  law,  the  tribunal  befiire  which  the  trial 
took  place  was  duly  constituted.  AfVer  deep  and  anxious  deliberation  I 
feel  bound  to  say  that  in  my  opinion  there  has  been  a  mistrial,  and  that 
there  ought  to  be  a  venire  de  mow}.  By  the  law  of  England,  on  a  trial 
for  felony,  there  is  allowed  to  the  prisoner  not  only  a  challenge  for  cause 
to  any  juror  who  may  be  called  upon  his  trial  on  the  ground  of 
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fication  or  partiality,  to  be  established  by  evidence,  bat,  says  Blackstone,         ^^o- 
''an  arbitrary  and  capricious  species  of  challenge  to  a  certain  number  of      ^  ^' 

jurors  without  showing  any  cause  at  all,  which  is  called  a  peremptory         * 

challenge  ;  a  provision  full  of  that  tenderness  and  humanity  to  prisoners        1858. 

for    which  our    English  laws    are  justly  famous."      The    importance         — 7- 

attached  to  this  privilege  is  illustrated  by  the  solemn  warning  which,    J^-^^^ 

according  to     established    procedure,    the    clerk    of    assize   gives    to   gervSpin'Se 

the  prisoners  when  the  jury  is  to  be  impanelled.       By  the  rules  of  law       name  of 

respecting  the  officer  by  whom  the  jury  shall  be  returned  and  the  quail-     onoMer— 

fication  of  jurors,  the  utmost  anxiety  is  shown  that  juries  should  be  '^^^'^.j^^frT^ 

properly  constituted,  and  it  has  been  by  a  strict  attention  to  the  spirit  j^^  ^  ^^f,^ 

of  these  regulations  that  trial  by  jury  in  England  has  continued  to  be    aiMwirtbil 

held  in  reverence  by  the  people.      But  this  prisoner,  Aaron  MeUor,  has 

been  tried  and  found  guilty  by  a  juror,  William  Thomley,  to  whom  he 

had  no  just  opportunity  of  offering  a  chsdlenge,  either  peremptory  or  for 

cause.      The  clerk  of  assize  said  to  the  prisoner  : — '*  These  good  men 

who  have  been  called  are  to  pass  between  our  Sovereign  Lady  the  Queen 

and  you  on  your  trial ;  therefore,  if  you  would  challenge  them  or  any  of 

them,  you  must  challenge  them  as  they  come  to  the  book  to  be  sworn, 

and  before  they  are  sworn,  and  you  will  be  heard."     William  Thomley 

had  not  been  called,  and  never  was  called  on  this  trial ;  yet  he  was 

Bwom,  and  he  served  upon  the  jury,  he  having  come  to  the  book  to  be 

sworn  when  the  name    of  Joseph    Henry  Thome  was  called.      The 

prisoner  had  good  reason  to  suppose  that  it  was  truly  Joseph  Henry 

Thome  who  then  appeared.      Although  the  prisoner  is  desired  to  look 

upon  the  jurors,  the  law  cannot  presume  so  unreasonably  (and  which  in  a  Lord  CampUI], 

great  majority  of  cases  would  be  contrary  to  the  fact)  as  that  the  prisoner  ^*  *^* 

shall  know  the  face  of  every  juryman  returned  upon  the  panel.      But 

without  knowing  the  face  either  of  Joseph  Henry  Thome  or  of  William 

Thomley,  this  prisoner  might  have  had  reason  to  believe  that  Joseph 

Henry  Thome  was  impartial  and  that  William  Thomley  had  a  spite 

against  him.      When  William  Thomley  appeared,  the  name  of  Joseph 

Henry  Thome  had  been  called  and  William  Thomley  was  allowed  to  be 

sworn  and  to  serve.     But  if  his  true  name  of  William  Thomley  had  been 

called  the  prisoner  might  have  challenged  him  either  peremptorily  or  for 

cause.     There  having  been  no  proper  opportunity  to  challenge  William 

Thornley,  he  had  no  right  to  serve  as  a  juror  on  the  trial  of  this  prisoner, 

more  than  any  stranger  who  might  have  got  into  the  jury-box  after  the 

jury  was  sworn.      In  the  jury-box  there  never  were  more  than  eleven 

jurymen  whom  the  law  could  recognize.     The  objection  is  in  no  degree 

weakened  by  the  fact  that  William  Thomley's  name  was  upon  the  panel, 

as  he  was  not  called  on  the  trial  of  Aaron  Mellor.      But  it  is  most 

material  to  bear  in  mind  that  this  is  not  a  case  of  mere  misnomer,  where 

there  being  some  mistake  upon  the  panel  in  the  name  of  a  juryman 

regularly  summoned  and  sworn,  it  may  still  be  truly  said,  *'  constat  de 

personal*  Joseph  Henry  Thorne,  whose  name  was  called  and  who  did  not 

appear,  was  an  existing  person  and  a  different  person  from  William 

lliomley,  who  did  appear,  who  was  sworn,  and  who  served.      Upon 

principle,  therefore,  there  seems  to  me  to  have  been  a  mistrial,  as  much  as 

if  all  the  twelve  jurors  who  served  had  been  different  persons  and  had 

different  names  from  the  jurors  called  by  the  clerk  of  assize,  in  which  case 

the  prisoner  would  have  been  entirely  deprived  of  his  right  of  challenge.    I 

presume  that  to  constitute  a  valid  trial  it  is  quite  as  essential  that  the  jury 
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^*0'         should  be  clothed  with  legal  authority  as  the  judge.     Bot  if  it  should  be 
11^^         discovered  in  a  capital  case  (after  sentence  of  death  bad  been  paaaed) 

that  bj  some  mistake  the  name  of  the  judge  who  presided  had  not  been 

1858.         inserted  in  the  commission,  would   not  this  be  a  mistrial,  without  anj 
: — 7  proof  that  the  prisoner  had  been  prejudiced  by  the  mistake  ?      To  guard 

Jurwfrta/—     against  such  a  mistake  the  commission  is  always  read  in  open  court  at 
ttrvuM^St^   the  commencement  of  the  assizes ;  and  I  have  heard  of  a  judge  who  was 
name  of      SO  flcnipulous  that  he  would  always  Terify  the  fact  by  ocular  inspection 
oitotier —      that  his  name  was  in  the  commission,  from  an  apprehension  of  the 
af^^^J^j^  terrible  responsibility  he  would  incur  if  his  name  should  have  been 
4ma/to  order  ^™'^^^      When  the  authorities  on  this  question  are  examined   they 
a  mem  iriaL    appear  to  me  strongly  to  support  the  position  that  in  this  case  there  has 
been  a  mistriaL      They  make  the  distinction  between  the  mere  misnomer 
of  a  juryman  regulariy  summoned,  and  the  case  of  there  being  in  existence 
two  different  persons,  and  one  of  them  appearing  and  serving  instead  of 
the  other,  who  ought  to  have  appeared  and  served.     With  the  excep- 
tion of  Hiii  V.   Vales  ( 1 2  East,  229),  I  am  not  aware  of  any  decision 
even  in  a  civil  case,  that  if  a  person  improperly  answers,  and  is  sworn 
and  serves  as  a  juryman,  inst^ui  of  another,  this  is  not  a  mistriaL       It 
was  held  in  Fermor  v.  Dorrington  (Cro.  Eliz.  222),  and  in  Hauet  v. 
Payne  (Cro.  Eliz.  256),  that  where  one  person  was  named  in  the  panel 
and  another  in  the  distringas,  and  the  latter  served  on  the  jury,  it  was  a 
mistrial.       And  the  authority  of  these    cases  is  fully   recognized  by 
Bayley,  J.,  in  Rex  v.  Tremeame:  (5  Bam.  &  Cr.  257.)     To  remedy 
the  strictness  that   had   once  prevailed,  which    was  extended  eren  to 
Lord  Cmpbdl,  misnomer,  stat.  21   Jac.  1,  c.  13,  was  passed,  by  which  it  was  enacted 
C-  J.  «<  that  no  judgment  shall  be  stayed  or  arrested  after  a  verdict  because 

any  of  the  jury  who  tried  the  issue  is  misnamed,  either  in  the  surname 
or  addition,  in  any  jury  process,  or  in  any  return  thereupon,  so  as  upon 
examination  it  appear  to  be  the  same  person  who  was  meant  to  be 
returned,"  identity  of  person  being  carefully  made  a  condition.  After  the 
statute  occurred  the  case  of  Roe  and  Bond  v.  Devys  (Cro.  Car.  563 ;  Sir  W. 
Jones,  448  ;  Dan  vers,  330),  of  which  we  have  this  accurate  abstract  from 
Willes,  C.J.,  (Willes,  493) : — "  In  the  return  to  the  venire  a  juryman  was 
named  Samuel,  and  so  in  the  distringas,  but  in  the  panel  annexed  he  was 
called  Daniel,  and  sworn  by  that  name,  as  appears  by  the  record,  and  gave 
a  verdict  for  the  plaintiff;  though  this  was  not  within  21  Jac.  1,  yet  it 
appearing  upon  the  examination  of  the  juror  himself  that  he  was  the  person 
returned,  and  that  his  right  name  was  Samuel,  and  that  there  was  no  other 
person  of  that  name  in  the  parish,  and  by  the  examination  of  the  sheriff 
and  bis  clerk  that  it  was  the  misprision  of  the  clerk,  who,  though  he  had 
the  distringas  before  him,  wrote  Daniel  for  Samuel  in  the  panel,  and  the 
juror  likewise  swearing  that  there  being  a  great  noise  in  the  court  wlien 
he  was  sworn  he  answered,  supposing  himself  to  be  called  by  his  right 
name  of  Samuel,  the  record  was  ordered  to  be  amended  and  the 
judgment  was  not  stayed."  So  cautious  was  the  court  to  ascertain  that 
there  were  not  two  persons,  one  of  whom  had  appeared  and  served 
instead  of  the  other.  But  the  leading  case  upon  this  subject  is  Norman 
V.  Beaumont  (Willes,  484 ;  Barnes,  453),  in  which  Chief  Justice  Willes, 
and  his  brother  judges,  af\er  great  deliberation,  set  aside  a  verdict  for 
mistrial,  because  one  of  the  jurymen  was  not  returned  on  the  niti  prims 
panel,  but  answered  to  the  name  of  a  person  who  had  been  summoned. 
On  the  trial  Richard  Shepherd,  not  summoned,  answered  as  a  juryman 
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when  Richard  Geater,  who  was  upon  the  panel,  was  called.     Per  Willes,        ^■^• 
C.  J. : — "  A  challenge  to  a  juiyman  supposes  him  capahle  of  serving  on     iib^J[^» 

thejurj  if  the  objection  be  answered;  but  Richard  Shepherd  was  no        

jurjman  at  alL"    And  to  the  objection  that  it  did  not  appear  on  the        1858. 

record,  he  said  that  in  such  cases  where  the  objection  could  not  appear        : — 7 

on  the  record  the  fisict  might   be  ascertained  by  extraneous  evidence.    /w^|!zZ, 

The  authority  of  this  decision  is  strengthened,  instead  of  being  shaken,   tervmgmthe 

by  the  next  case  of  fVray  v.    Thorn  (Willes,  488),  where    the  court       name  of 

refused  to  set  aside  a  verdict  and  grant  a  new  trial  because  one  of  the     another — 

jurors  was  named  Henry  in  the  venire,  habeas  corpora,  and  postea^  his  ^''^y^^fry* 

real  Christian  name  being  Harry.     In  a  most  elaborate  judgment  Willes,  Appmi  to  onto* 

C. J.,  gives  this  as  the  ratio  decidendi : — '^  It  appears   by  the  affidavit    a  mtw  triaL 

which  makes  out  the  objection  that  the  juiyman  who  was  sworn  on  the  jury 

and  tried  the  cause  was  the  person  who  was  summoned  and  returned  and 

intended  to  be  a  juror  in  the  cause,  which  is  the  very  reason  relied  on  in 

the  statute  21  Jac  1,  c  13."    I  now  come  to  the  case  of  Hill  v.  VateSy 

(12  East,  229),  where  a  father  being  summoned  and  returned  upon  the 

panel,  his  son,  who  was  not  summoned  or  returned,  answered  to  his  father's 

name  when  the  panel  was  called,  and,  having  served  as  one  of  the  jury 

on  the  trial,  it  was  held  that  this  was  not  a  sufficient  ground  for  setting 

aside  the  verdict  as  for  a  mistrial.  Supposing  this  case  to  have  been  well 

decided,  it  would  by  no  means  be  an  authority  to  support  this  conviction, 

there  being  a  manifest  and  important  difference  between  the  trial  of  a 

civil  action  and  a  criminal  trial,  in  which  there  is  a  right  of  peremptory 

challenge.     But  I  must  use  the  freedom  to  say  that  the  manner  in  which 

the  decision  was  pronounced  considerably  detracts  from  its  authority.  I***  C«inpbeU, 

Although  there  was  the  solemn  decision  of  a  court  of  co-ordinate  jurisdic-      *** 

tion  expressly  in  point  to  support  the  application,  a  rule  to  show  cause 

was  refused,  and  the  question  never  was  deliberately  argued.      *^  The 

court  recollecting  (it  is  said  in  the  report)  that  the  same  objection  had 

been  taken  and  overruled  since  the  case  in  Willes,  though  the  name  of 

the  case  did  not  then  occur,  refused  to  entertain  the  motion."      The 

supposed  overruling  case  turned  out  to  be  "  The  Case  of  a  Juryman," 

to  be  found  in  the  MS.  book  of  Crown  cases  (b)  determined  formerly  in 

conference  by  the  judges,  now  in  my  custody  as  Chief  Justice  of  the 

Queen's  Bench,  and  it  is  accurately  printed  in  a  note,   12  East,  230. 

But  that  case,  when  examined,  instead   of  overturning    Norman    v. 

Beaumanty  will  be  found  perfectly  reconcileable  with  it,  being  founded 

on  the  distinction  between  misnomer  and  one  person  serving  as  a  juryman 

instead  of  another.      Robert  Curry,  the  juror  who  served,  had  been 

summoned  and  was  returned  by  the  sheriff  under  the  name  of  Joseph 

Curry,  and  there  was  no  Joseph  Curry  summoned  or  returned  on  the 

panel,  or  who  could  have  been  mistaken    by  the  prisoner  for  Robert 

Curry.    Mr.  Baron  Eyre,  who  had  presided  on  the  trial,  therefore  justly 

thought  and  said  that   '*  it  amounted  to    nothing  more  than  a  mere 

misnomer  in  the  panel  of  the  juryman  intended  to  be  returned,  and  who 

did  serve."     Accordingly,  upon  a  conference  of  the  judges,  they  were 

**  unanimously  of  opinion  that  this  was  no  ground  of  objection,  even  if  a 

writ  of  error  were  brought — much  less  on   a  summary  application." 

Thus,  it  is  quite  clear  that  the  Juryman's  Case,  proceeding  on  the  ground 

of  misnomer  of  the  right  person  who  was»  called,  does  not  apply  to  the 

(6)  His  Lordship  obsenred  that  he  had  in  his  custodj  six  volames  of  those  cases,  and  that 
it  woald  be  fband  veiy  conrenieDt  if  he  were  at  Ubeitj  to  hand  them  OTer  to  the  librarj  of 
one  of  the  ImM  of  Coart. 
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Kbo.         substitution  of  a  wrong   person  for  the  right  person,  and  cannot  be 
lixLLOB.      considered  an  authority  to  support  the  present  conviction.     Lord  Elllen- 

borough  certainly  does  use  very  genersd  and  strong  language,  ^  in  order 

1858.        (as  he  says)  to  put  at  rest  the  question  once  for  all,  that  applicatiens  of 
: — 7         this  sort  might  not  be  made  again  and  again."     But  the  law  of  the  land 
Mutnal-'^    cannot  be  altered  in  this  summary  manner,  and  if  the  existing  exercise 
temUgmthe  ^^ ^^^  right  of  challenge  really  leads  to  inconvenience,  it  can  only  be 
iMURe  of      curtailed  by  the  Legislature.     The  cases  which  have  occurred  upon  this 
«w<A«f^—      subject  since  Hill  v.    YateSy  although  not  conclusive,  have,  I  think,  a 
Powto/Comh  tendency  to  support  the  principle  on  which  I  think  that  our  judgment 
Appeal  to  order  ought  to  be  for  the  prisoner.     In  Dovey  v.  Hobton  (6  Taunt.  460),  a 
a  «eap  trial    person  not  summoned  on  the  jury  having  been  sworn  on  a  jury  in  the 
name  of  a  person  for  whom  a  summons  to  serve  on  that  jury  was  delivered 
and  to  whose  house  he  had  succeeded,  the  court  held  it  a  mistrial,  and 
awarded  a  venire  de  novo.     There  the  objection  was  started  before  the 
verdict  was  delivered,  but  after  the  case  had  been  gone  through  without 
any  objection  being  taken  by  the  counsel  on  either  side  ;  and  Gibbs, 
C.J.,  said  : — **  We  think  that  the  eleven  jurymen  being  well  sammoned 
and  a  twelfth  not  being  well  summoned,  and  a  verdict  taken  by  the 
twelve  and  the  objection  being  pointed  out  at  the  time,  the  court,  in  the 
exercise  of  their  discretion  to  grant  a  new  trial  or  not,  ought  to  set  aside 
this  verdict  and  to  grant  a  venire  de  novo,'*     If  this  had  been  merely  a 
case  of  misnomer,  instead  of  personation,  a  different  course  would  no 
doubt  have  been  adopted.     Bex  v.  Tremeame  (5  Bam.  &  Cr.  254),  was 
likewise  a  case  of  personation,  and  the  same  course  was  followed  as  in 
Lofd  CampbeD,  Dovey  v.  Ifobson,  although  the  mistake  was  not  discovered  till  after 
^'  ^'  verdict     On  the  trial  of  an  indictment  for  perjury  it  was  necessary  to 

swear  talesmen  from  the  common  jury  panel,  and  one  J.  Williams  being 
called,  his  son,  R.  H.  Williams  (at  the  request  of  his  father,  and  withont 
collusion  with  the  prosecutor  or  defendant),  appeared  for  him,  and  was 
sworn  and  served  on  the  jury.  Held  that  there  was  a  mistrial,  and  a 
venire  de  novo  was  granted.  The  son  was  under  age,  and  was  not  qualified 
to  serve  on  the  jury,  and  no  doubt  considerable  weight  was  given  to 
these  circumstances  ;  but  the  circumstance  of  a  man,  on  trial  for  his  life, 
being  deprived  of  his  right  of  challenge  is  surely  as  strong  ;  and  there 
Lord  Tenterden  points  out  emphatictdly  that  the  court  would  not  be 
justified  in  allowing  a  verdict  which  they  disapprove  of  to  stand,  from 
the  apprehension  of  mischief  which  may  hereaiier  arise.  The  most 
recent  case  referred  to  is  Beg,  v.  Metcalfe  (3  Cox's  Grim.  Cas.  220), 
where  on  a  trial  for  felony  there  had  been  the  personation  of  a  juryman, 
discovered  after  verdict.  Maule,  J.,  would  not  pronounce  judgment  on 
the  prisoner  although  the  verdict  was  upon  clear  evidence  ;  but,  without 
expressing  any  positive  opinion  whether  there  had  been  a  mistrial,  be 
directed  the  prisoner  to  be  tried  on  another  indictment  for  another 
larceny,  on  which  he  was  regularly  convicted  and  senteneed.  The 
weight  of  authority,  therefore,  seems  to  me  considerably  to  preponderate 
in  favour  of  the  prisoner,  and  upon  the  whole  I  am  of  opinion  that  the 
conviction  is  wrong,  and  that  the  sentence  cannot  legally  be  carried  into 
execution.  It  has  been  suggested  that  we  ought  to  require  the  prisoner 
to  bring  a  writ  of  error,  which  might  be  carried  by  the  Crown  before  the 
House  of  Lords.  But,  if  we  l^ye  jurisdiction  to  consider  the  question, 
surely  we  ought  finally  to  decide  it,  which  we  can  do  in  this  court  without 
being  perplexed  by  the  technicalities  by  which  a  writ  of  error  would  be 
surrounded.     The  fullest  powers  are  conferred  upon  us  by  the  statute 
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for  this  purpose,  and  the  simple  and  expedient  course  seems  to  be  at  once        Bko. 
to  set  aside  the  verdict  and  judgment,  and  to  order  that  the  prisoner  ^' 

may  be  tried  before  another  jury  properly  constituted.     The  prisoner        ' 

cannot  compkin  of  this  proceeding,  nor  can  the  Crown.     We  have  heard       i858. 
counsel  representing  the  Crown  in  support  of  the  conviction,  and  the        ; — -^ 
Crown  can  have  no  wish  except  that  justice    may    be    satisfactorily    ^**ff^— 
administered.      There  may  certainly  be  a  dread  that  frivolous  objections   ^grv^mtke 
to  procedure  in  criminal  cases  may  be  encouraged  by  our  decision  ;  but       name  of 
it  18  no  frivolous  objection  that  the  prisoner  on  a  trial  for  murder  was,     another — 
without  any  fault  of  his  own,  deprived  of  his  right  to  challenge  one  %jli  ^o^  of  Cemi 
the  jurymen  who  tried  him,  and  I  hope  the  judges  may  safely  rely  upon  j^^J^ftoofir 
their  own  efforts,  and,  if  necessary,  upon  the  aid  of  the  Legislature,  to    ^  „^  ^f{g^ 
repress  mere  technicalities,  which  seek  to  screen  guilt  instead  of  protecting 
innocence.     What  <' justice  requires,"  in  my  opinion,  is  that  we  order  an 
entry  to  be  made  on  the  record,  setting  forth  the  case  reserved  by  the 
judge,  and  the  proceedings  thereupon  in  this    court,  and  that  in  our 
judgment  the  party  convicted  ought  not  to  have  been  convicted,  and 
that  a  venire  de  novo  issue,  so  that  he  may  be  tried  for  the  offence  for 
which  he  stands  indicted  at  the  next  gaol  delivery  for  the  county  of 
Lancaster,  and  that  he  be  detained  in  custody  to  take  his  trial  accordingly, 

CocKBURN,  C.  J. — ^The  questions  that  arise  in  this  case  appear  to  me  to  Cockborn  C.  J. 
be  involved  in  very  grave  and  serious  doubt.  I  doubt,  in  the  first  place, 
whether  we  have  jurisdiction  under  the  statute  to  enter  on  such  a  matter 
as  this  ;  and,  in  the  second  place,  whether,  if  we  have,  the  facts,  which  are 
stated  for  our  consideration,  show  that  there  has  been  a  mistrial  in  the 
present  case.  But  upon  the  whole  I  am  led  to  concur  in  the  resolution 
to  which  my  Lord  Chief  Justice  has  arrived.  I  am  disposed  to  think 
that  if  in  the  course  of  the  trial  the  fact,  which  afterwards  came  to  the 
knowledge  of  the  learned  judge,  had  come  to  his  knowledge  then,  namely, 
that  one  of  the  jury  had  answered  to  a  wrong  name,  and  had  been  sworn 
by  mistake,  it  being  supposed  that  he  was  another  man,  it  would  have  been 
a  case  in  which  it  would  have  been  the  duty  of  the  judge  to  discharge  the 
jury,  and  to  have  another  impanelled  ;  and  that,  consequently,  by  a  liberal 
construction  of  the  statute  which  gives  us  jurisdiction,  (and  I  think,  that 
looking  at  the  purpose  for  which  it  was  passed,  we  ought  to  give  it  a 
liberal  and  enlarged  construction),  this  question  may  be  considered  as 
within  our  cognizance.  As  regards  the  second  question,  namely,  whether 
there  has  been  a  mistrial,  I  own  that  it  is  not  without  considerable 
hesitation  and  reluctance  that  I  come  to  the  conclusion  in  the  affirmative  ; 
because,  in  this  case,  it  seems  to  be  admitted  that  no  practical  injustice 
of  any  sort  or  kind  has  been  done  to  the  prisoner ;  he  has  sustained  no 
wrong,  and  so  far  as  we  are  made  aware,  he  has  preferred  no  complaint, 
nor  is  it  alleged  on  his  behalf  that  he  has  been  in  any  way  prejudiced 
or  wronged  by  what  took  place  at  the  trial.  Nevertheless,  there  can  be 
no  doubt  that  a  prisoner  might  sustain  a  very  serious  prejudice  by  such  a 
mistake  as  the  present,  under  a  state  of  circumstances  by  no  means  incon- 
sistent with  probability,  and  which  may  very  readily  be  suggested  ;  for  it 
might  well  be  that  a  man  might  know  that  there  was  on  the  panel,  and 
summonr^  to  serve  at  the  assizes,  one  man  who  was  his  foe,  and  another  man 
who  was  his  friend, — that  having  made  inquiries  with  respect  to  them,  he 
might  have  ascertained  that  one  man  entertained  the  strongest  opinion  of  his 
guilt,  while  the  other  entertained  a  favourable  opinion  of  his  innocence,  and 
that  he  might  therefore  have  the  strongest  reason  for  challenging  the  one 
man  and  not  the  other,  so  that  he  might  by  such  a  mistake  as  this  be,  as  I 


462  onnfiNAL  law  ca8b& 

Rxo.        have  said,  most  seriously  affected  in  the  result^  by  there  being  on  the  jury 

^-  who  tried  him,  a  man  to  whom  he  would  voluntarily  have  objected,  had  he 

f^""      known  that  he  would  be  called,  while  on  the  other  hand,  he  believed  he  was 

1858.        being  tried  by  a  man  he  believed  to  be  favourable  to  him.  Now,  that  which 

presses  strongly  on  my  mind  and  which  leads  me,  though  not  without 

Mistrial —     great  doubt  and  hesitation,  to  a  conclusion  is  this,  that  for  soch  a  case  I 
^JJV^*'?^^  see  no  remedy.    It  may  be  said  indeed,  in  such  a  case,  that  application  may 
fiame  of      ^  made  to  the  Crown  if  it  could  be  shown  that  the  prisoner  had  sustained 
aitoiker —      on  a  trial  such  a  prejudice  as  that,  with  the  view  that  by  making  that 
Power  ^  Cotirf  application  to  the  Crown  a  pardon  might  be  obtained.     There  again 
j^t^UtoarLr  ^^^  serious  inconveniences  appear  to  arise :  in  the  first  place,  a  guilty 
anewiriaf.    ^^'^^  might,  under    those    circumstances,  entirely  escape  with  perfect 
impunity,  and,  on  the  other  hand,  an  innocent  man  would  be  placed  at 
the  mercy  of  the  Crown,  or  of  those  who  happened  at  the  period  of  the 
application  to  be  its  advisers  ;  and  I  believe  that  so  fiir  as  the  constitution 
of  the  jury  is  concerned,  who  are  to  pass    between  the  Crown  and 
the  prisoner  upon  his  trial  perhaps,  as  in  thia  case,  for  life  and  death, 
the  prisoner  ought  not  to  be  at  the  mercy  either  of  the  Crown  or  its 
advisers,  but  the  constitution  of  the  jury  should  be  such  as  he  by  law  has 
a  right  to  have  it.  Now  then,  seeing  no  remedy  in  a  case  where  there  would 
be  an  actual  wrong  or  prejudice  such  as  that  to  which  I  am  referring,  except 
by  holding  that  there  was  a  mistrial,  it  seems  to  me  it  is  impossible  to  make 
a  distinction  between  the  case  where  the  prejudice  to  a  prisoner  is  one 
that  exists  in  theory  and  the  case  where  it  exists  in  practice.      I  wish 
that  there  were  some  procedure  in  the  administration  of  the  criminal  law 
CockVuni,  C.  J.  whereby  such  a  case  might  be  disposed  of  on  its  intrinsicmerits,  whereby  the 
facts  might  be  ascertained  either  by  reference  to  the  judge  who  presided 
at  the  trial,  or  by  reference  to  this  court,  if  it  were  necessary,  whereby  the 
fact  might  be  ascertained  whether  in  reality  the  prisoner  had  sustained 
prejudice  or  not.     But  at  present  no  such  course  that  I  am  aware  of 
presents  itself,  and  the  only  mode  in  which  such  a  practical  grievance 
and  wrong  as  that  to  which  I  am  now  referring  can  be  redressed,  is  by 
holding  this  matter  with  reference  to  the  constitution  of  the  jury  to  be 
striciissimi  juris,  and  that  as  the  law  has  given  the  prisoner  a  peremptory 
right  of  challenge  against  any  man  to  whom  he  may  entertain  even  the 
most  imaginary  objection  which  could  or  might  be  taken,  that  he  should 
not  be  prejudiced  by  having  to  try  him,  a  man  to  whom  he  would 
have  objected  if  he  had  known  he  was  summoned  ;  under  all  these 
circumstances,  though  I    regret,  that    in   a  case  where    no   practical 
wrong  or  prejudice  is  alleged  to  have  existed,  we  should  defeat  justice 
by  a  technicality  of  this   sort  being  held   to   amount  to  a  mistrial,  I 
do  not  see  my  way  to  an  opposite  conclusion,  and  I  think  that  at  all 
events  in  favorem  vUcb  looking  at  the  serious  consequences  that  might 
ensue  to  the  prisoner  if  the  contrary  was  the  case,  the  wisest  course  is 
to  hold  that  there  has  been  a  mistrial,  and  that  there  should  be  a  venire 
de  novo. 
Pollock,  c.  B.       Pollock,  C.  B. — In  this  case  it  appears  that  after  the  trial  was  over, 
and  after  sentence  had  been  pronounced  on  the  prisoner,  it  was  stated  on 
the  following  day  to  the  judge  who  presided  at  the  trial  that  one  of  the 
jurors  returned  on  the  panel  had  answered  to  a  wrong  name,  and  had 
been  sworn  without  having  been  called.    No  inquiry  seems  to  have  taken 
place  on  oath,  the  matter  has  been  assumed  to  be  true  on  the  statement 
of  the  officer  of  the  court,  and  neither  the  judge  who  presided  at  the 
trial  nor  this  court  has  any  judicial  knowledge  of  the  facts  which 
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gare  rise  to  the  objection,  if  objection  it  be.    Now  apart  from  the        ji^^ 
statute,  which  creates  this  tribunal,  namely,  the  11  &  12  Vict.  c.  78,  the  v, 

objection,  if  any,  could  not  have  been  taken  except  on  a  writ  of  error,  Mkllob. 
and  the  error,  if  error  it  be,  is  error  in  fact  and  not  error  in  law.  In  my 
judgment  the  statute  was  clearly  not  intended  to  supersede  the  court  of 
error  and  to  confer  upon  this  court  all  its  functions.  This  is  perfectly  Mittrial-- 
clear  by  the  5  th  section  of  the  act,  which  provides  for  a  case  before  a  One  Juryman 
court  of  error  and  gives  to  the  court  of  error  a  power  that  it  did  not  '•''•^^  «*^« 
possess  before.  And  in  one  case,  which  for  another  purpose  I  shall  <^^SJ^ 
presently  have  to  allude  to,  it  was  expressly  held  that  this  court  ought  Power  of  Comi 
not  to  interfere  upon  a  demurrer,  ought  not  to  deprive  the  prisoner  of  his  qfCnminal 
right  to  a  writ  of  error  upon  demurrer  ;  and  therefore  I  may  consider  it,  '^PP^  '127"' 
that  the  court  of  error,  by  the  decision  of  that  case  and  by  the  express 
words  of  the  statute,  remains  clothed  with  the  full  authority  that  it 
possessed  before  the  statute  was  passed.  The  authority  and  jurisdiction  of 
this  court  is  in  my  opinion  limited  to  matters  of  law  arising  upon  the  trial, 
of  which  the  judge  can  take  judicial  notice  ;  and  in  providing  for  giving 
effect  to  the  decision  of  this  court  and  the  certificate  founded  thereon, 
there  are  express  directions  given  as  to  what  shall  be  done  in  each 
case.  It  appears  to  me  that  the  statute  under  which  we  are  now  sitting 
contemplated  the  final  determination  of  the  matter  and  never  contem- 
plated any  new  trial  or  any  venire  de  novo.  The  language  of  the  act,  I 
think,  naturally  leads  to  that  conclusion :  it  is  this,  '*  Thereupon  the  said 
justices  and  barons  shall  have  full  power  to  hear  and  finally  determine 
the  said  question  or  questions,  and  thereupon  (this  is  what  they  have 
power  to  do)  to  reverse,  affirm,  or  amend  any  judgment  which  should  be  Pollock,  C.  B. 
given  on  an  indictment  or  inquisition  on  the  trial  whereof  such  questions 
have  arisen,  or  to  avoid  such  judgment,  and  order  an  entry  to  be  made 
on  the  record  that,  in  the  judgment  of  the  said  justices  and  barons,  the 
party  convicted  ought  not  to  have  been  convicted."  Such  I  understand 
to  be  one  of  the  entries  my  Lord  Chief  Justice  of  the  Court  of  Queen's 
Bench  proposes  to  enter  upon  the  present  occasion.  ^*  Or  they  may  arrest 
the  judgment,  or  they  may  order  judgment  to  be  given  thereon  at  some 
other  session  of  oyer  and  terminer  and  gaol  delivery,  if  no  judgment  shall 
have  been  given  before  that  time,  or  they  may  make  such  other  order  as 
justice  may  require."  My  Lord  Chief  Justice  appears  to  think  that  this 
authorizes  us  to  order  a  venire  de  novo  to  issue.  Upon  the  best  con- 
sideration I  can  give  to  the  question  it  appears  to  me  to  confer  no  such 
authority.  It  appears  to  me  that  the  statute  never  contemplated  any  new 
trial,  and  I  think  that  will  appear  when  we  come  to  consider  what  are  the 
provisions  made  in  the  act,  for  they  are  very  express  and  direct,  as  to 
what  shall  be  done  upon  the  certificate  going  down  to  the  court  in  which 
the  point  arose.  One  could  not  expect  as  to  a  statute  so  recently  passed 
mnch  of  authority  upon  the  question  ;  but  I  observe  that  Mr.  fiaron 
Parke,  now  Lord  Wensleydale,  has  expressed  an  opinion  upon  what  is 
the  meaning  of  these  very  words,  namely,  "  shall  make  such  other  order 
as  justice  may  require."  In  the  case,  which  I  alluded  to  just  now, 
Reg.  V.  Faderman  (1  Den.  C.  C.  561),  in  which  the  prisoner  was  left  to 
his  writ  of  error,  upon  the  demurrer,  the  court  thinking  they  had  no 
power  to  deal  with  the  demurrer,  I  observe  in  page  568,  that  Mr.  Baron 
Parke  says  this,  '*The  words  'to  make  such  other  oixler  as  justice  may 
require,'  do  not  assist ;  they  only  enable  this  court  to  order  the  party  to 
be  let  out  on  bail  or  to  do  any  other  thing  of  the  like  nature  which 
justice  may  seem  to  demand ;"  and  if  this  part  of  the  act  which  enables 
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Rbo.  the   court  to   make   any  other  order  ''sach  as  justice  may  require," 

*  authorizes  us  to  award  a  venire  de  novoj  I  should  be  glad  to  know  whj  we 

cannot  grant  a  new  trial  in  any  case  where  improper  evidence  has  been 

1858.        received,  but  which  in  reality  was  not  calculated  to  have  any  influence 

upon  the  verdict,  or  which,  if  it  had  not  been  received,  would  have  left 

Mistrials-     the  case  against  the  prisoner  more  clear  than  it  was  with  it.     If  we  are 
Mmi*^^ke   *^  award  a  venire  de  novo  because  the  prisoner  may  have  lost  scune 
f,^  ^f      benefit,  of  which  certainly  there  is  no  suggestion  before  us,  tbeo  I  would 
onocAer—      ask,  in  a  case  where  improper  evidence  has  been  received  in  the  opinioo 
Power  qf  Court  o^  the  court,  and  where  the  entry  upon  the  record  would  be  that  the 
^^T*"*^*^  evidence  having  been  received  the  accused  party  was  improperly  oon- 
^^newtriaL    ^^^^^>  what  does  justice  require  in  such  a  case  ?  why,  manifestly,  that 
the  prisoner,  guilty  of  some  atrocious  crime,  should  not  escape  justice 
because    the    judge   received    some   improper   evidence,   but    that   be 
should  be  tried  again.     And  yet  I  apprehend  it  will  be  conceded  on  all 
hands, — I  do  not  imagine,  from  the  communications  that  have  taken 
place  among  us,  that  one  single  member  of  this  court  is  of  opinion  that 
however  much  we  might  all  think  that  justice  would  require  a  new  trial, 
we  should  be  competent  to  grant  it  where  improper  evidence  had  been 
received  or  some  similar  matter  had  occurred  which  rendered  the  con- 
viction in  the  judgment  of  this  court  invalid.     The  act  of  Parliament 
provides  expressly  what  shall  be  done  where  the  conviction  is  vacated. 
TVe  cannot  order  a  new  trial  in  this  case — we  cannot  direct  a  vefiire  de 
novo  to  issue  without  vacating  the  conviction.     And  now  I  come  there- 
fore to  the  second  point  which  I  alluded  to,  namely,  the  provision  which 
is  made  for  giving  effect  to  the  decision  of  the  court  and  the  certificate 
o  ocic,    .    .    f^y^^g^  upon  it,  which  must  be  signed  by  the  chief  of  the  court  who  may 
happen  to  preside  here.     It  is  expressly  provided  by  the  statute  what 
shall  be  done  in  each  particular  case.     That  is  to  be  found  in  the  latter 
part  of  the  second  section,  and  I  will  read  the  very  words  of  the  statute, 
**  And  the  said  certificate  shall  be  a  sufiicient  warrant  to  the  sheriff  and 
all  others  for  the  execution  of  the  judgment,  as  the  same  shall  be  so 
certified  to  be  reversed,  afiirmed,  or  amended,  and  execution  shall  there- 
upon be  entered  on  such  judgment,  and  for  the  discharge  of  the  person 
convicted  from  further  imprisonment  if  the  judgment  shall  be  reversed, 
avoided,  or  arrested."     Now  this  difficulty  may  arise  if  we  send  back  a 
certificate  that  this  conviction  is  bad.     I  am  not  sure  that  the  man  is 
not  entitled  to  a  habeas  corpus  to  know  why  he  is  detained,  and  why 
the  sheriff  does  not  instantly  discharge  him.     And  most  serious  ques- 
tions  might    ai*ise,  whether  he    ought  not,   upon   the   plain,    manifSsst, 
and  clear  words  of  the  act,  instantly  to  be  discharged.     There  is  no 
provision  made  for  detaining  him.     There  is  provision  made  for  every- 
thing which  really  is  contemplated  by  the  act.     The  sheriff  is  called  on 
to  discharge  him  if  the  conviction  is  avoided.     *'  And  in  that  case  such 
sheriff  or  gaoler  shall  forthwith  discharge  him  ;"  in  the  event  of  the 
judgment  being  affirmed  or  amended,  the  execution  is  to  issue  upon  the 
judgment  so  affirmed  or  amended.     But  there  is  not  a  syllable  in  the  act 
that  points  to  any  power  in  the  sheriff  or  anybody  to  detain  him,  or  in 
any  court  to  try  him  in  the  event  of  a  venire  de  novo  issuing.     On  these 
grounds,  in  my  judgment,  this  court  is  not  competent  to  award  a  venire 
de  novo ;  and  I  think  the  remark  made  in  the  case  I  have  already  cited 
that  the  prisoner  ought  not  to  be  deprived  of  his  writ  of  error,  applies 
with  equal  strength  to  the  other  side — the  case  of  the  prosecution      Why 
are  we  to  dispose  of  a  matter  of  fact  which  has  never  been  tried  t    I  am 
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not  aware  that  it  has  ever  been  inquired  into  on  oath.     There  is  no        Rmo. 
return,  or  anj  affidavit,  or  anj  statement  made  on  oath  by  anybody  that      ^,  '• 
the  facts  are  true  ;  and  why  is  the  Crown  to  be  deprived  of  the  oppor-         """ 
tunity  it  would  have  on  a  writ  of  error  of  saying  and  proving  that  the        X8&8. 

suggestion  made  in  the  case  before  us  is  not  founded  in  fact,  or,  if  there         

be  no  doubt  of  the  fact,  that  it  was  a  matter  of  fraud  between  the  accused     Migtnaf^ 
and  the  juror,  which  possibly  might  very  much  interfere  with  the  decision    ^^J«»ry»»o» 
of  the  court.    In  my  judgment  the  prisoner  ought  to  be  left  to  his  writ  of      namtqf 
error,  and  as  that  is  my  opinion  in  point  of  law,  giving  to  this  statute  my     amttker— 
most  anxious  and  deliberate  consideration,  I  abstain  from  giving  any  •^«'<c^</fc«*^ 
opinion  whether  a  writ  of  error  ought  or  ought  not  to  be  granted,  or  what  j^^^lj^^ji- 
ought  to  be  the  result  of  a  writ  of  error  if  it  were  granted,  assuming  the   Vim  iriaL 
facts  to  be  true.     These  matters  are  not  in  my  judgment  properly  now 
before  the  court ;  and  I  think  it  best  to  abstain  finom  giving  any  opinion 
about  it.    In  my  judgment  this  court  has  no  authority  to  interfere  and 
certainly  has    not, — I  must  say  I  express  this  opinion  without    the 
slightest  doubt  or  hesitation,  that  this  court  has  not  any  power  to  award 
a  venire  de  novo^  and  in  that  way  grant  a  new  trial.     I  think  the 
awarding  of  a  venire  de  novo  belongs  exclusively  to  a  court  of  error  ;  and 
if  it  is  to  be  awarded  by  this  court,  I  think  that  in  so  construing  the  words 
which  have  been  referred  to— ^'  to  make  such  order  as  justice  may  require" 
— ^the  court  is  not  expounding  the  act,  which  alone  it  has  the  power  to 
do,  but  is  in  fact  legislating  and  taking  to^  itself  an  authority  which  the 
Lc^slature  never  intended  to  confer  upon  it. 

Coleridge,  J. — ^I  have  considered  this  case  with  all  the  attention  I  Coleridge,  J. 
have  been  able  to  give  to  it  and  which  its  importance  deserves ; 
and  certainly  the  conclusion  at  which  I  have  arrived,  it  being  a  very, 
dear  one  in  my  mind,  I  should  entertain  without  any  serious  doubts, 
but  for  the  doubt  expressed  by  my  Lord  Chief  Justice,  a  doubt  which  I 
apprehend  prevails  among  several  members  of  the  bench,  and  perhaps 
more  for  the  energetic  opinion  we  have  just  listened  to  from  the  Lord 
Chief  Baron.  Still  I  remain  of  opinion  that  this  is  a  case  within  the 
competency  of  this  court  to  consider.  And  I  arrive  at  my  conclusion  as 
to  this,  and  as  to  many  parts  of  the  case  that  I  shall  have  to  touch  on, 
perhaps  by  a  shorter  mode  than  has  been  adopted  by  my  Lord  Campbell 
on  the  one  hand,  or  by  my  Lord  Chief  Baron  on  the  other  ;  because  I  do  it 
very  much  upon  a  consideration  of  the  statute  under  which  we  are 
sitting.  Now  if  this  be  a  question  of  law  which  has  arisen  upon  a  trial, 
and  if  the  judge  who  presided  at  the  trial  has  reserved  a  case  for  us,  it 
appears  to  me  that  it  must  be  within  our  jurisdiction  to  consider  it. 
Now,  that  it  is  a  question  of  law,  I  think  hardly  admits  of  an  argument. 
If  the  prisoner  being  aware  of  the  fact  at  the  time,  had  started  the 
question,  and  if,  on  the  other  band,  the  counsel  for  the  Crown  had 
discovered  that  the  jury  was  not  impanelled  according  to  the  statute, 
who  can  doubt  but  that  the  point  at  the  time  must  have  been  a 
point  of  law  for  the  judge  to  decide.  Well,  then,  did  it  arise  at  the 
trial  ?  It  was  not  agitated  at  the  trial  beyond  all  doubt ;  but  at  the  same 
time  I  understand  it,  construing  this  act  of  Parliament  as  I  think  we  are 
bound  to  do  liberally,  to  be  a  question  of  law  arising  at  the  trial,  whether 
it  be  a  subject-matter  of  dispute  or  controversy  at  the  trial,  or  be 
considered  at  the  time,  or  whether  it  be  considered  at  a  later  period,  I 
understand  it  to  have  arisen  as  a  question  of  law,  if  the  fact  upon  which 
it  is  founded  took  place  in  the  course  of  the  trial.  Now  let  me  illustrate 
that  by  a  case  which  I  am  sure  has  occurred  within  my  own  recollection  on 
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Rro.        aereral  occasions  in  this  conrt^  tbongh  undonlitodly  tbe  ourtter  has 

^-  never   been   discossed ;    and,  therdbre,  I   do  not  cHe  waj  of  tiMse 

Mellok.     cfises  as  authorities  ;  but  let  me  suppose  the  case  of  a  prisoner  andefended, 

185S.        ^^^  ^^  ^^  ^^  ^^  assizes  before  a  judge ;  he  has  no  coonsri ;  notldng 

arises  in  the  mind  of  the  judge ;  the  case  is  proTed ;  the  judge  siiiiib  op, 

Miitnai-^  and  the  prisoner  is  convicted ;  but  the  next  daj,  or  a  day  or  two  after, 
^^l^/^^T^  the  judge,  upon  reconsidering  the  matter,  is  of  opinion  that  he  has 
**mtinf*^  seriously  misdirected  the  jury  on  a  point  of  kw,  has  laid  down  the  law 
oNo^Aer—  to  them  wrongly,  has  committed  a  mistake  by  omittii^  aometiiiBg 
^^p«^^/ffa^  which  is  of  great  importance  to  the  prisoner, — ^is  not  that  a  qoestioo  upon 
j^fj^iu'^^u  ^^^^  ^^  ^^  ^^  ^  doubty  he  has  a  right  to  take  the  opimon,  under  tfab 
oMv  trial  ^^  ^^  Parliament,  of  the  judges  ?  And  oould  it  be  said  thai  the  poinl 
which,  beyond  all  doubt,  ought  to  have  been  determined  at  the  trial,  and 
which  did  present  itself  for  consideration  at  the  trial,  is  noi  a  point 
that  arose  at  the  trialt  I  think,  if  we  were  to  hold  that  a  case  of 
that  nature  is  not  within  this  act  of  Parliament,  we  should  moat  grieTOosly 
impair  the  operation  of  the  act  of  Parliament  which,  as  much  as  any  other 
that  has  passed  for  a  long  period  of  time,  ought  to  receive  the  largest  and 
mbst  liberal  construction.  Now,  if  I  am  right  in  that  soppositioii,  in  the 
case  that  I  put,  it  appears  to  me  that  this  was,  like  that,  a  qoestaoa  that 
arose  upon  the  trial.  It  is  said,  and  though  I  have  not  thought  it  neees- 
sary  to  state  the  facts  of  the  case,  I  must  tdke  the  liberty  here  of  correetiiig 
something  that  has  fallen,  I  think,  from  my  Lord  Chief  Baroii9«-4t  is 
said  how  are  we  to  arrive,  or  how  do  we  arrive  at  our  knowledge  of  the  htX 
in  this  case.  My  Lord  Chief  Baron  said  that  we  only  knew  that  a  state- 
ment was  made  to  the  judge,  that  it  was  a  matter  about  which  he  had  no 
judicial  knowledge,  and  that  nobody  can  now  take  on  him  to  say  whether 
Cokridge,  J.  or  not  the  facts  which  are  presented  for  our  consideration  are  correttly 
stated  or  not.  Now,  the  judge  says  this :  *'It  was,  however,  discovered 
the  next  day*'  that  so  and  so  took  place.  I  apprehend  we  are  bound  under 
this  act  (^  Parliament  to  grive  credence  to  the  statement  of  the  judge ;  and 
whatever  the  judge  presents  before  us,  we  must  take  as  a  ftct  The  judge 
does  not  put  the  fact  on  some  uncertain  and  hearsay  evidence  of  a  matter 
that  has  come  to  him ;  he  states  to  us  that  it  was  discovered  the  next  day 
that  so  and  so  had  taken  place.  The  judge  states  that  which,  in  his  mind, 
presents  a  doubt  for  consideration  in  this  case,  and  his  statement  most 
be  taken  incontrovertibly  as  fact.  It  is  suggested  this  is  not  a 
record.  But  we  have  no  mare  power  of  contradicting  the  statement  of  a 
learned  judge  than  we  have  the  power  of  contradicting  any  aliegatioa 
upon  a  record.  Now,  if  it  be  a  matter  in  which  we  can  arrive  at  the 
facts  of  the  case,  it  seems  to  me,  I  confess,  to  relieve  the  case  under 
consideration  from  much  of  the  technicality  that  might  otherwise  be 
supposed  to  belong  to  it ;  and  for  that  reason  it  is,  and  without  at  all 
expressing  an  unfavourable  opinion  of  the  result  of  the  cases  my  Lord 
Chief  Justice  has  gone  through,  I  take  the  liberty  of  passing  them  by, 
and  I  take  my  stand  on  the  act  of  Parliament.  I  say,  that  I  care  not 
at  all  whether  this  would  have  been  a  matter  of  challenge,  or  matter  of 
error,  or  matter  to  be  assigned  on  error,  or  whatever  it  may  be,  if  it  be 
brought  before  us  for  our  consideration,  we  are  to  say  what  are  the  1^^ 
consequences  of  the  facts  presented  to  our  notice.  Now,  if  that  be  so,  it 
appears  to  me  that  there  has  been  cleariy  in  this  case  a  mistrial,  and  that 
justice  requires  us  to  interfere  and  to  say  that  there  has  been  such  a  mistrial ; 
and  though  it  may  be  extremely  possible  that  in  this  case  no  injustice 
has  been  done,  I  must  take  leave,  with  reference  to  what  fell  from  my 
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Liord  Chief  Jasticey  to  state  that»  in  mj  opinion,  thai  is  hardly  the  right.       ^^' 
mode  of  considering  the  importance  of  any  question  presented  to  a  court      ^is^^. 

of  justice ;  it  is  not  whether  in  any  particular  case  iiyustice  has  or  has        

not  arisen ;  we  know  nothing  about  that ;  we  only  know  that  under  1858. 
that  state  of  circumstances  ii^ustice  ^ay  have  arisen,  hardship  may  have  : — 7 
resulted ;  and  if  that  be  so,  the  prisoner  is  at  liberty  to  stand  upon  that  /j^^^^^^n 
ground  and  say  I  am  not  to  be  submitted  to  a  state  of  things  in  which  tervSgw^tke 
iiyustice  or  hardship  may  have  arisen.  That  that  may  have  been  nam  of 
the  case  is  too  plain  to  require  any  statement  at  my  hands ;  and  therefore  anoiher— 
I  pass  on  from  that  part  of  the  case.  Now,  then,  I  am  quite  aware  that  ^^c^,^^ 
the  decision  to  which  I  haye  come  may  open  the  door  to  a  great  many  A%eal  to  order 
abuses  and  to  fraudulent  practices ;  it  may  be  suggested  that  the  a  imo  uitd, 
consequence  of  what  has  now  fallen  from  the  courts  supposing  that 
should  be  the  opinion  the  court  entertain,  may  be  to  open  the  door 
to  a  great  deal  of  collusion  and  deception  firam  persons  going  into 
the  box  and  answering  to  the  names  of  other  persons,  but  to  that  I  would 
answer  very  much  in  the  terms  used  by  my  Lord  Chief  Justice  Abbott  in 
the  case  of  Rex  y.  Tremeame^  that  may  be  so,  and  no  doubt  personation 
may  take  place  and  mistakes  may  arise  ;  or  there  may  be  collusion,  and 
so  injustice  may  arise ;  we  must  do  our  best  to  prevent  such  things 
arising ;  but,  above  all,  we  must  lay  down  the  rule  strictly  and  take  care 
that  the  rule  be  such  as  to  secure,  if  properly  carried  out,  the  true  ends 
of  justice.  It  only  then  remains  for  me  to  consider  what  we  ought  to  do 
in  this  case.  I  listened  with  great  attention  to  the  proposed  form  of  entry 
that  my  Lord  Campbell  stated  towards  the  conclusion  of  his  judgment. 
I  am  not  prepared  to  say  that  I  see  anything  to  find  fault  with  in  that ; 
but  it  appears  to  me  it  is  hardly  necessary  for  us,  perhaps,  to  go  so  far 
as  to  say  anything  in  point  of  form  about  a  venire  de  novo  being  awarded^  Cderidge,  j. 
I  do  not  say  that  upon  the  grounds  on  which  my  Lord  Chief  Baron  relied 
with  reference  to  the  5th  section  of  the  act,  and  to  what  is  there  said  about 
a  court  of  error  having  the  power  to  award  a  venire  de  novo,  as  showing 
that  we  have  no  such  power.  That  section  seems  to  me  to  be  placed  in 
the  act  of  Parliament  for  a  very  different  purpose.  No  doubt  this  act  of 
Parliament  does  not  take  away  the  writ  of  error.  This  act  of  Parliament 
only  applies  to  cases  where  the  judge  chooses  to  reserve  a  case,  and 
that  matter  is  wholly  in  the  discretion  of  the  judge ;  therefore 
there  may  be  a  writ  of  error  undoubtedly  ;  it  augments  tiie  power  of  a 
court  of  error,  but  it  does  not  at  all  interfere  with  the  writ  of  error ; 
nor  does  the  circumstance  of  the  court  of  error  having  the  power,  show 
that  this  court  has  not  the  power  also.  I  think  if  we  pronounce  that 
there  has  been  a  mistrial,  it  is  precisely  the  same  as  if  there  had  been  no 
trial ;  and  all  that  is  passed  and  done  is  void  and  at  an  end,  and  the 
prisoner's  name  will  be  entered  on  the  calendar  again  as  a  person  waiting 
there  to  undergo  a  trial.  I  do  not  apprehend  that  any  special  award  of  a 
venire  de  novo  is  necessary  in  this  case  to  carry  out  the  ends  of  justice, 
Dor  am  I  afraid,  as  has  been  suggested  in  the  course  of  the  discussion 
we  have  heard,  that  the  record,  when  complete,  would  be  an  erroneous 
record,  because  I  think  whatever  we  do  lawfully  under  this  act  of 
Pariiament  never  can  be  assigned  as  a  cause  of  error  in  any  court  of 
error ;  the  act  of  Parliament  will  protect  and  make  l^al  whatever  it 
authorizes  us  to  do.  Therefore,  without  saying  there  should  be  an  award 
of  a  venire  de  novo^  perhaps  we  should  arrive  at  a  less  objectionable 
conclusion  in  point  of  form  if  we  were  to  say  simply  that  there  had  been 
a  mbtrial,  upon  which  the  same  legal  result,  namely,  a  second  trial 

2h2 
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Rbo.        would  follow,  as  if  we  were  at  once  to  direct  it.    Upon  all  these  grounds 

"'  I  am  of  opinion  that  there  hap  been  a  mistrial  in  this  case ;  that  the  con- 

Mellob.      viction  was  wrong  and  ought  not  to  stand ;  and  that  the  prisoner  must 

jgjQ^        be  again  tried  for  the  offence.     And  let  me,  before  I  conclude,  obserre, 

'        that  so  saying,  and  in  so  determining  this  question,  we  defeat  no  ends  of 

Mistrial^    justice  at  all ;  we  merely  submit  the  prisoner  again  to  a  second  trial.     It 

Om  jwryman    ^^^g  ^^^  follow  that  there  will  be  an  acquittal  now  any  more  than  there 

„^  ^      was  an  acquittal  on  the  former  occasion  ;  we  merely  say  the  man  has  not 

another-'     been  properly  tried,  and  he  is  now  to  be  submitted  to  his  trial. 

Power^Omri      WiGHTMAN,  J. — ^The  Opinion  which  I  entertained  at  the  time  when 

jf^ifjtf^i!^  this  mistake  was  discovered  remains  the  same  ;  the  mistake  was  not  in 

a^wMD  iriaL    *^®  name  of  a  juryman,  which  would  be  a  misnomer  only,  but  in  the 

person.     It  is  the  case  of  one  juror,  to  whom  the  prisoner  at  the  bar 

Wigbtoum,  J.  might  have  had  an  objection,  answering  to  the  name  of  another  juror  to 
whom  the  prisoner  might  have  had  no  objection,  and  being  sworn  and 
trying  the  case  in  the  name  of  such  other  person.  Such  a  mistake  mi«rht 
render  the  prisoner's  right  of  challenge  nugatory,  and  it  is  settled  law 
that  unless  a  juryman  be  challenged  before  he  is  sworn,  he  cannot  be 
challenged  afterwards,  except  by  consent.  It  may  be  that  if  the 
mistake  had  been  discovered  before  the  verdict,  I  might  have  discharged 
the  juror  with  respect  to  whom  the  objection  had  arisen,  and  called 
another  juror,  and  then  have  reheard  the  witnesses ;  or  I  might  have  given 
the  prisoner  the  liberty  of  challenging  the  juror  who  actually  served, 
which  might  have  b^n  done  with  the  consent  of  coun>el  for  the 
prosecution.  The  mistake,  however,  though  arising  upon  the  trial,  was 
not  discovered  until  after  verdict,  by  the  wrong  juryman  having  been  in  the 
box.  It  appears  to  me,  therefore,  this  was  a  case  of  mistrial,  and  that  if 
the  privilege  of  the  challenge  be  of  any  value  at  all,  it  might  be  utterly 
defeated  in  case  this  objection  does  not  prevaiL  This  is  distinguishable 
from  the  Juryman's  Case  reported  in  12  East,  231.  That  case  seems  to 
have  been  one  of  misnomer  only,  the  right  man  having  answered  to  a 
wrong  Christian  name,  there  being  no  other  juryman  of  the  same  name  oo 
the  panel.  In  the  present  case,  Joseph  Henry  Thome  was  called,  and 
this  person  whom  the  prisoner  was  competent  to  challenge,  and  who  was 
supposed  to  have  been  sworn  and  to  have  tried  the  prisoner,  neither  was 
sworn  nor  did  he  try  the  prisoner.  The  case  seems  to  me,  in  effect, 
much  the  same  as  if  he  had  been  tried  by  eleven  only.  The  consequence 
of  a  mistrial  is,  that  the  prisoner  may  be  tried  again,  as  he  never  was 
in  legal  contemplation  in  jeopardy  upon  the  first,  which  is  not  to  be 
coTisidered  a  trial  at  all.  It  may  be,  and  no  doubt  is  so,  that  such  an 
objection  as  this  may  be  a  ground  of  error  that  might  be  taken  upon  a 
writ  of  error  ;  but  the  question  is,  whether,  notwithstanding  it  might  be 
a  ground  of  error,  this  court  has  not  jurisdiction  in  this  case.  Now  I 
refer  to  the  recital  in  the  act  under  which  this  court  sits — *•  For  the 
further  amendment  of  the  administration  of  the  Criminal  Law  ;**  and  it 
commences  with  this  recital :  **  And  whereas  it  is  expedient  to  provide 
a  better  mode  than  that  now  in  use  of  deciding  any  difficult  question  oi 
law  which  may  arise  on  criminal  trials  in  any  court  of  oyer  and  terminer 
and  gaol  delivery,  and  to  make  further  amendment  in  the  administration 
of  the  criminal  law."  This  act  was  passed  for  the  express  purpose  of 
providing  a  better  mode  of  deciding  difficult  questions  of  law.  No 
doubt  difficult  questions  of  law,  arising  upon  a  trial,  might  be 
ground  cf  a  writ  of  error  ;  but  this  was  to  provide  a  better  and  shorter 
and  more  expedient  mode,  as  the  Legislature  suggests,  of  deciding  such 
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questionsy  and  therefore  it  seems  to  me  that  a  power  is  giTen  to  this        Bso. 
court  by  no  means  limited  in  the  manner  suggested  by  Mr.  Baron  Parke^  tr- 

io the  case  referred  to  by  the  Lord  Chief  Baron.    The  provision  of  the      Mjtu^a. 
act  is,  that  any  questions  of  law  arising  upon  a  trial  may  be  reserved  for        1353^ 
the  consideration  of  this  Court,  who  have  full  power  to  determine  the        — i-.' 
question,  and  may  avoid  any  judgment.     I  think,  the  words  are  "they    Mistrial-^ 
shall  have  power  to  affirm  or  amend  any  judgment  which  shall  have  been   One  juryman 
given,  or  to  avoid  such  judgment."    Now,  this  is  one  of  those  cases  in  **^|J^*^ 
which  the  court  have  power  to  avoid  the  judgment  that  has  been  given,     anotker-^ 
and  then  an  order  may  be  made.     Ajid  the  words  are  these,  "  or  make  Power  qf  Comi 
such  other  order  as  justice  may  require."     It  seems  to  me  that  the  terms  ^^.Sf^I^ 
of  this  statute  give  most  extensive  powers  to  this  court ;  we  may  avoid    ^^^  ^^.^ 
the  judgment,  or  may  <<make  such  other  order  as  the   justice  of  the 
case  may  require.'*      Giving,  then,  full  effect  and  a  fiur  construction 
to  those    words,    it  seems  to    me    this    court   has    power,  if   they 
think  the  case  is  one  in  which  they  ought  to  exercise  it,  to  make  such 
order  as  they  think  fit  and  justice  may  require,  which  is  in  this  case  that 
there  should  be  another  trial     It  seems  to  me,  upon  those  words,  giving 
my  own  opinion,  that  this  court  has  ample  jurisdiction  to  avoid  the 
judgment,  and  in  the  terms  of  the  act,  to  make  such  other  order  as 
justice   may   require ;     and  that  being    so,    to  order  that   there   be 
another  trial.     On  these  short  grounds,  I  am  of  opinion,  first,  that  this 
is  a  case  of  mistrial  for  the  reasons  I  have  stated ;   and,  secondly, 
that  this  court  has  authority  to  order  a  new  trial ;  and,  consequently, 
that  judgment  should  be  given  avoiding  the  judgment  and  ordering 
another  trial 

Erle,  J. — I  will  first  take  the  substantial  question,  whether  a  writ  of  Erie,  J. 
error  lies  because  William  Thomley  by  mistake  answered  and  was 
Bwom  on  the  jury  when  Joseph  Thome  was  called  by  the  officer,  both 
names  being  on  the  panel,  and  both  persons  being  duly  qualified  to 
serve,  and  no  actual  prejudice  to  any  party  being  shown.  It  is  allied  that 
the  prisoner  may  have  intended  to  challenge  Thomley,  and  have  lost  the 
opportunity  because  the  name  of  Thome  was  called,  and  that  this 
possible  loss  of  challenge  is  error  vitiating  the  trial  No  authority  has 
been  adduced  to  show  that  such  a  mistake  has  ever  been  held  to  be  a 
ground  of  error,  and  although  there  are  many  instances  at  Nisi 
Prius  where  there  has  been  a  misnomer  of  a  juryman,  and  where  there 
has  been  a  personation  of  a  juryman  by  an  unqualified  man  not  on  the 
panel,  no  case  has  been  cited  where  the  man  who  served  and  the  man 
who  was  called  were  each  on  the  panel  and  each  qualified  to  serve  ;  and 
no  case  has  been  cited  where  either  misnomer  or  personation  was 
introduced  on  the  record  by  assigning  it  as  error  in  flEict,  to  be  proved 
by  evidence  extrinsic  to  the  record.  Among  the  cases  cited  Norman  v. 
Beaumont  (Willes,  484),  was  much  relied  on,  but  it  falb  within  the 
description  above  given.  There  one  ^*  Yater  "  was  retumed  on  the  panel, 
and  *'  Shepherd,"  who  was  not  returned,  answered  to  Yater's  name  by 
mistake,  and  was  sworn.  And  upon  showing  cause  against  a  rule  for  a 
new  trial  on  this  ground,  it  was  contended  that  the  record  was  right, 
and  the  court  could  not  notice  a  defect  not  appearing  thereon  ;  but  the 
judgment  was,  that  in  cases  where  the  objection  could  not  appear  on  the 
record,  the  court  always  (that  is  on  motions  for  new  trials^  admitted 
affidavits  as  in  the  case  of  any  misbehaviour  of  a  jury.  In 
the  old  cases  the  motion  in  arrest  of  judgment  is  founded  on  a 
variance  in   the  name  of  the  same  juror  appearing  in  different  parte 
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Bko.        of  the  jarj  process,  and  if  anj  extrinsic  fact  is  brought  forward,  il 
MkuLok.      ^  ^y  affidavit  on  an  application  to  the  discretion  of  the  court,  either  to 

amend  or  grant  a  new  trial  at  Nisi  Prins,  such  applicationa  to  the 

i»5S.        discretion  of  the  court  being  distinct  firom  a  ground  of  error,  entitling  to 
. — 7"        a  judgment  ex  debUo  jtutUuB^  and  being  in  the  nature  of  an  appBcatioo 
Oiuiw^tan   *®  ^®  discretion  of  the  Crown  for  an  act  of  mercy.    I  cite  the  cases  of 
sermMwtke  ▼Ariancc  appearing  on  the  record  from  the  collection  in  Wray  y.  TAcm 
name  iff       (WiUes,  488).     In  Displyn  v.  SpraU  (Cra  Eliz.  57),  «*  Thomas  Baker* 
awtUwr —      in  the  venire  was  called  "  Thomas  Carter  "  in  the  diHringoi.     In  Fermor 
^"^CvLhT  ^'  ^^'^^'^  (Cro.  Eliz.  222),  "  Taverner  "  in  the  return  to  the  wjttrr 
^^moitooftfar  ^^  *' Turner"  in  the  distringas.    Jn  Dousbif  t.  WiUoti^  Ghne^iy  in 
a  Mtf  triaJL      the  return  to  the  venire  was  Greorge  in  the  distringas.    In  Crow  Jac  116^ 
**  Constantinus  **  in  the  return  to  the  venire^  was  ^*  Constantioa  **  on  the 
panel.    In  CodwelVs  case  (5  Co.  42b),  **  Palus  ^  in  the  return   to  the 
venire  was  ^^Paulus"   in  the  distringas  and  pastea.    In  these  eases 
the  judgment  was  arrested  on  account  of  the  variance  appearing  on 
the  record.     In  the  more  modem  cases  the  application  was  for  a  new 
trial  on  affidavit ;  it  was  so  in  Norman  v.  Beaumont^  above  cited.    So 
also  in  WrayY.  Thorn  (Willes,  488),  <' Henry"  in  the  vemre  and  oth« 
jury  process  was  shown  by  affidavit  to  be  Harry ;  the  judgment  is 
that  there  should  be  no  new  triaL     The  court  says,  that  the  record  being 
right,  and  no  variance  appearing  thereon,  the  judgment  cannot  be 
arrested  or  reversed  on  error,  and  that  it  would  be  ui\just  to  grant  a 
new  trial  there  being  no  objection  to  the  verdict,  and  it  appearing  by  the 
affidavit  that  the  juryman  who  was  sworn  was  the  person  who  was 
returned,   and    Willes,  C.  J.,  adds   at  the  close,  "this  case  is  very 
different  from  Norman  v.  Beaumont^  for  there  a  person  who  was  never 
Erie,  J.  summoned  was  sworn  in  the  room  of  one  who  was  summoned."  According 

to  these  authorities  a  misnomer  appearing  on  the  record  is  always  ground 
of  error  if  not  amended  ;  but  it  is  no  ground  of  new  trial  if  the  person 
who  was  sworn  was  a  person  that  was  summoned,  and  no  injustice  was 
done.  The  cases  further  show  that  if  a  person  not  summoned  was  sworn 
in  the  name  of  one  who  was  summoned,  it  might  or  might  not  be  ground 
of  new  trial,  according  to  the  discretion  of  the  court.  Thus,  in  HUl  v. 
Yates  (12  £.  229),  where  the  father  was  summoned  and  the  son  answered 
and  was  sworn.  Lord  Ellenborough  expressly,  because  a  new  trial  was 
for  the  discretion  of  the  court,  refused  the  rule,  there  being  no  pretence  of 
any  prejudice,  and  the  danger  of  abuse  both  in  civil  and  criminal  cases 
being  incalculably  great  if  such  a  motion  prevailed.  So  in  Reg.  v. 
Tremeame  (5  B.  h  C.  255),  where  the  father  was  summoned  and  the  sea 
answered  and  was  sworn,  and  it  was  also  shown  that  he  was  an  infant 
without  qualification  of  estate,  the  court  thought  these  facts  a  sufficient 
ground  for  granting  a  new  trial.  And  in  Dovey  v.  Hobson  (2  Marsh.  \S5\ 
where  '^  Mayard  "  answered  to  the  name  of  Bussell,  he  having  received 
a  summons  directed  to  Russell,  or  the  inhabitant  of  Russell's  house,  and 
he  having  succeeded  to  Russell's  house,  the  court  granted  a  new  trial 
on  the  fdl^ed  ground  that  the  objection  had  been  taken  before  verdict, 
but  probably  because  the  verdict  was  unsatisfactory,  as  the  report  states 
that  it  was  against  the  summing  up  of  the  judge.  These  cases  thus  show 
that  if  a  person  not  upon  the  panel  answers  to  the  name  of  a  person  on 
the  panel,  such  personation  may  or  may  not  be  ground  of  new  trial 
according  to  the  discretion  of  the  court.  They  do  not  support  the  notion 
that  if  a  juryman  on  the  panel  by  mistake  answered  to  the  name  of 
another  juryman  thereon,  it  would  be  ground  of  new  trial,  maeh  less  do 
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they  indicate  that  such  a  mistake  could  be  made  ground  of  ernnr.         ^*^' 
Moreover  as  thej  relate  to  verdicts  at  Nisi  Prius,  they  differ  materially  ^    m^^i^ 

from  a  verdict  under  a  commission  of  oyer  and  terminer.    With  respect         

to  such  a  verdict  one  case  only  has  been  found,  namely,  the  Case  of  a        1858. 

Juryman,  reported  in  12  East,  231,  where  '*  Joseph  Currie  "  answered        .^~7" 

to  the  name  of  "  Robert  Gurrie  **  <m  the  panel,  and  the  conviction  was    ^JT^^^flZj^ 

affirmed  by  twelve  judges  unanimously,  the  summons  having  been  served  igrvmgm^ 

on  '*  Joseph  Currie,"  and  the  bailiff  intending  that  he  should  serve,      wm^of 

This  unanimous  opinion  of  the  whole  body  of  judges  is  decisive  against     ^wg^*^*^— 

the  principle  relied  on  for  the  prisoner,  namely,  that  the  variance  ^^?fvj(]£y 

between  the  name  of  the  person  called,  and  the  name  of  the  person  sworn,  jSfmd  to  gnmi 

may  have  misled  him  in  his  challenge;  for  inquiries  about  ^'Joseph    tutmtnBl, 

Cunrie"  would  be  as  irrelevant  tochallenging  '^BobertCurrie,'*  as  inquiries 

about  Thome  would  be  irrelevant  to  Thomley,  but  the  variance  was 

decided  to  be  neither  ground  of  error  nor  of  summary  application,  and  Lord 

£Uenborough,afterwards(  citing  the  case,  forcibly  points  out  the  mischief  if 

such  variance  was  held  to  vitiate  a  verdict.    If  the  present  case  is  to  be 

decided  without  reference  to  authority,  by  recourse  to  the  principles  of 

justice,  the  allegation  that  a  party  may  have  been  misled  in  his  challenge 

is  insufficient  for  setting  aside  a  verdict  returned  by  twelve  qualifi^ 

men  sworn  in  the  presence  <^  the  parties,  and  open  to  any  peremptory 

challenge  super  tfisum^  and  if  a  ground  of  error  is  to  be  created  by 

alleging  error  in  fact,  the  allegation  ought  to  go  further,  and  show  that 

the  party  complaining  had  sustained  some  actual  pr^udice  from  the 

mistake.    For,  suppose  the  parties  reversed,  if  the  mistake  is  ground  of 

error  for  the  prisoner,  so  is  it  also  for  the  prosecution  ;  and  if  the 

prosecutor  claimed  a  new  trial  on  the  ground  of  such  a  mistake,  all  would 

agree  that  he  ought  not  to  succeed  unless  he  could  allege  actual  pr^udice.  ^^  J* 

The  possible  hardship  of  having  lost  a  challenge  from  ignorance  is  no 

ground  for  vitiating  a  verdict,  as  was  said  in  Reg.  v.  SuUon  (8  B.  &  C. 

418),  where  an  alien  was  sworn  on  the  jury  without  the  knowledge  of 

the  defendant,  and  a  new  trial  was  refused.    Thus  far  I  have  considered 

the  question  as  if  the  court  was  in  the  present  state  of  the  record  fully 

qualified  to  decide  whether  a  tfenire  de  novo  should  be  granted.     But 

liiat  writ  is  not  lawful  without  an  entry  on  the  reoord  showing  a  valid 

ground  for  issuing  it :  (see  Carver  v.  Shew^  4  M.  &  W.  167.)  If  in  this 

case  it  issued  without  legal  ground  appearing  <m  the  record,  the  new 

trial  would  be  erroneous,  and  the  verdict  thereon  no  ground  for  judgment. 

It  is  therefore  necessary  to  consider  what  entry  could  be  made,  whether 

casual  information  to  the  judge  of  the  mistake  gave  him  legal  knowledge 

of  the  &ct,  so  as  to  authorize  him  to  direct  the  officer  to  enter  it  on  the 

record   after  the  verdict  has  been  recorded,  and  the  jury  has  been 

discharged.   The  entry  must  be  according  to  the  sui^>osed  fact,  and  ought 

to  be  traversable,  so  that  the  truth  should  be  legally  ascertained;  that  entry 

is  essential  for  a  judgment  in  error,  and  I  cannot  assent  to  the  notion  that 

every  judicial  officer  who  tries  an  indictment  may  receive  a  rumour,  and  if 

he  believes  it»  make  an  entry  accordingly  to  vitiate  a  record  otherwise  correct^ 

andso  bindother  parties  and  courts  by  an  assumption  which  may  bedisputed; 

Thus,  in  point  of  substance,  there  is  no  ground  of  error,  and  in  point  of 

finrm,  no  ground  of  error  appears  on  this  record*    Further,  the  statute 

creating  this  court  gives  no  jurisdiction  over  a  ground  of  error,  certainly 

not  over  a  mistrial  where  a  verdict  is  to  be  set  aside  and  a  vemre  de  novo 

awarded.    The  provisions  q[  the  11  &  12  Yiot.  c  78,  are  in  terms 

confined  to  jud^Mnt  after  conviction.    There  is  no  authority  given  to 
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^■o*        alter  the  verdict  in  any  way,  none  to  treat  a  verdict  as  a  ntdlitj,  and  to 
Mbulob.      g""**  *  ^®^  tridl.     The  authority  is  express  to  vary  the  judgment  in 

any  way,  and  even  to  enter  an  adjudication  that  the  prisoner  ought  not 

1858.        to  have  been  convicted  ;  but  the  verdict  is  to  be  left  to  stand,  notwith* 

—7-        standing  such  entry.     It  is  true  there  is  a  general  power  to  make  audi 

Mutnal—     order  as  justice  may  require,  but  this  general  power  follows  af^er  specific 

^t^^^^S^e  po^cra  relating  to  judgments  only,  and  the  general  words  are  to  be 

iioflM  of      restricted  by  the  preceding  words  and  construed  to  be  efugdem  generu. 

another-—      It  is  also  to  be  noted  that  by  sect.  5,  the  jurisdiction  of    courts  of 

^*TcWBi^!«r^  error  is  expressly  preserved  in  respect  of  errors  appearing  on  the  record, 

J^ptdlio  order  ^^^  ^^  ^^  therefore  probable  that  cognizance  of  grounds  of  error  was  not 
a  mew  trioL  intended  to  be  conferred  on  the  court  which  was  substituted  for  the 
meetings  of  the  judges  in  former  times,  in  which  meetings  grounds  of 
error  were  not  considered.  The  present  objection  is,  if  any,  a  ground 
of  error,  in  my  mind,  which  must  appear  on  the  reccrd ;  and  on  theso 
grounds  I  am  of  opinion  that  the  appeal  should  be  dismissed. 

WUlianu,  J.  WiLLiAMS,  J. — I  am  of  opinion  that  no  venire  de  novo  onght  to  be 

awarded  in  this  case,  because  I  think  it  does  not  fall  within  the  stat, 
11  &  12  Vict.  c.  78,  under  which  we  are  here  met.  I  am  of  opinion  that 
the  point  which  has  been  raised  for  our  consideration  is  not  a  questioo 
of  law  which  arose  at  the  trial  within  the  meaning  of  the  act.  It  appears 
to  me  that  it  must  be  treated  as  occurring  after  the  verdict.  If  the 
alleged  mistrial  could  have  been  cured  by  verdict,  it  would  haye  been 
helped  by  the  verdict  which  has  been  given.  I  do  not  mean  to  say  that 
I  think  it  has  been  so  helped  in  this  case.  I  only  mention  this  to  show 
that  the  point  as  it  stands  before  us,  must  be  regarded  as  a  point  oecnr- 
ring  after  verdict.  If  that  be  so,  it  seems  to  me  to  follow  that  it  is  not  a 
question  of  law  which  has  arisen  at  the  trial  within  the  meaning  of  the 
first  section  of  the  statute.  The  questions  contemplated  by  the  act, 
are  questions  which  the  judge  before  whom  the  case  is  tried  may  reserve 
in  his  discretion.  But  he  cannot  reserve  a  point  which  he  could  not 
have  decided  finally,  even  if  he  had  been  so  minded.  Now,  in  the  pre* 
sent  case,  if  the  point  had  been  one  which  could  have  formed  a  ground 
for  arresting  the  judgment,  the  presiding  judge  might  have  decided  it 
For  I  do  not  mean  to  say  that  such  a  point  may  not  be  regarded  as  arising 
at  the  trial  within  the  meaning  of  the  statute.  But  a  point  like  the  pre- 
sent could  not  be  raised  in  arrest  of  judgment.  It  could  only  in  the 
ordinary  course  of  law  be  made  the  subject  of  a  writ  of  error  in  fiust 
And  I  am  of  opinion,  that  it  was  not  intended  by  the  statute  to  substitute 
this  court  for  a  court  of  error  as  to  errors  in  fact.  I  do  not  see  anything 
in  the  statute  that  enables  the  presiding  judge  to  collect  the  mat^aU  for 
such  a  tribunal.  It  is  said  that  the  point  was  brought  to  the  attention  of 
the  judge  while  he  was  still  acting  under  the  commission  in  the  assize 
town.  But  I  am  at  loss  to  know  what  power  his  commission  gave  him 
to  act  in  the  matter.  I  think  he  might  just  as  well  have  acted  after  as 
during  the  assizes.  There  is  no  doubt  that  if  his  object  were  only  to 
recommend  the  prisoner  to  the  Crown  for  a  pardon,  on  the  ground  that 
he  had  not  been  fairly  tried,  the  judge  might  collect  information  for  the 
purpose  at  any  time,  and  from  any  source  on  which  he  thought  it  right 
to  rely.  But  when  the  object  is  not  to  procure  a  pardon,  but  to  ascer- 
tain whether  a  venire  de  novo  ought  to  be  awarded,  on  the  ground  that 
there  was  error  in  fact,  constituting  a  mistrial,  I  can  see  no  function 
which  the  presiding  judge  at  or  after  the  assizes  has  to  perform  in  the 
matter,  or  which  it  was  meant  by  the  statute  to  transfer  from  him  to  this 
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court  in  any  event.    It  may,  perhaps,  as  some  are  disposed  to  think,  be         ^^■<** 
expedient  to  alter  the  common  law  course  of  proceeding  for  obtaining  a      ueiijor, 
venire  de  novo  in  criminal  cases,  and  to  deprive  the  Attorney- (reneral  of         

.  his  discretion  whether  he  will  allow  a  writ  of  error,  and  to  deprive  the        1S58. 
Crown  of  the  right  of  controverting  the  facts  which  are  assigned  as  error.        . — 7- 
But  I  am  of  opinion  that  in  order  to  effect  such  an  extensive  alteration    /^^I^[j!!ij^,i 
of  the  law,  it  requires  much  more  direct  and  explicit  words  than  are  to  be  ttrvwgmtiw 
found  in  this  statute.     The  opinion  I  have  thus  expressed  makes  it       nawteof 
unnecessary  for  me  to  consider  the  question,  whether,  if  the  facts  stated    J^**^  , 
for  our  consideration  by  my  brother  Wightman  had  appeared  on  the  ^^^^^mT 
record  on  a  writ  of  error,  there  ought  to  be  a  venire  de  novo.    It  woidd  j^p^  ut  grmi 
be  unbecoming  in  me,  aware  as  I  am  of  the  conflicting  opinions  of  my    a  aew  tri  ' 
brother  judges,  to  treat  this  question  otherwise  than  as  a  very  doubtful 
one.     I  will  only  observe,  that  if  the  facts  stated  for  our  consideration 
had  been  assigned  as  error  in  the  ordinary  course,  the  question  might 
have  assumed  a  very  different  aspect  if  the  Crown  had  pleaded  in  answer 
to  them  (as  perhaps  it  might)  that  the  juryman,  William  Thomley, 

^  was  personally  well  known  to  the  prisoner,  and  was  seen  by  him  to  go  to 
the  book  to  be  sw(»7i,  and  that  he  never  had  any  intention  or  wish  to 
challenge  that  man.  For  these  reasons  I  am  of  opinion  that  a  venire  de 
novo  ought  not  to  issue,  and  that  this  court  ought  to  make  no  other  order 
than  that  the  conviction  do  stand. 

Martin,  B. — I  am  of  opinion  that  there  was  a  mistrial  in  this  case.  I  Martin,  B. 
think  the  prisoner  is  entitled  to  have  the  names  of  the  jury  who  try  him 
correctly  called  in  open  court,  in  order  that  he  may  know  the  names  of 
every  one  by  whom  he  is  tried ;  and  in  my  judgment,  without  this  privi- 
lege, the  challenging  of  jurors  would  be  an  idle  ceremony.  The  reason 
which  is  urged  for  not  giving  to  the  prisoner  this  right  is,  that  he  is 
supposed  to  know  the  persons  of  the  jurors  who  are  called  upon  the  triaL 
In  point  of  fact,  he  has  no  such  knowledge  ;  and  it  seems  to  me  that  to 
assume  that  the  prisoner  knows  the  persons  of  all  the  jurors  on  the  panel, 
or  all  the  persons  who  are  returned  to  serve  as  jurymen  in  the  county, 
would  be  a  fiction  worse  than  any  I  am  aware  of,  many  of  which  are  now 
abolished.  I  am,  therefore,  of  opinion,  that  there  was  an  absolute  defect 
in  the  trial  of  this  man,  by  reason  of  his  being  tried  by  a  juryman  whose 
name  was  miscalled  ;  and  whom,  therefore,  in  my  judgment,  he  had  not 
an  opportunity  of  challenging,  which  he  ought  to  have  had.  I  have 
heard  another  reason  urged  for  depriving  the  prisoner  of  what  I  con- 
ceive to  be  this  right,  that  it  may  lead  to  inconvenience  by  reason  either 
of  collusion,  or  of  persons  getting  into  the  box  to  try  prisoners  in  the  same 
manner  \b  the  juryman  did  in  the  present  instance.  But  to  my  mind, 
to  found  any  judgment  on  possible  carelessness  and  negligence  of  officers, 
€3X  to  give  any  protection  of  that  kind,  is  not  at  all  a  ground  which  we 
ought  to  take  into  our  consideration.  The  only  result  of  that  is,  that  all 
judges  ought  to  be  careful  to  enforce  on  the  officers  of  the  court  to  take 
care  that  the  jurymen  who  go  into  the  box  are  the  persons  actually 
named  and  called.  That  is  my  judgment  and  opinion.  In  this  case  it 
would  be  a  mere  waste  of  time  to  go  into  the  cases  which  have  been  so 
fully  gone  into  already  by  my  Lord  Chief  Justice,  and  in  my  judgment 
and  opinion  there  was  a  mistrial  in  this  case.  Well,  that  being  so,  the 
next  question  to  be  considered  is,  how  is  this  to  be  taken  advantage 
of  ?  And  I  apprehend  it  would  be  certainly  error,  and  the  error  was 
to  my  mind  error  in  point  of  fact.  The  act  of  Parliament  certainly  pre« 
serves  the  prisoner's  right  to  assign  error  of  fact  on  a  writ  of  error ; 
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but  I  am  also  of  opinion  that  he  is  entitled  to  hare  it  put  npon  the 
statement  of  a  case  reserved  bj  the  learned  judge  who  tried  him ;  and 
it  is  mj  opinion  that  unless  we  consider  this  statement  of  the  judge  •• 
absolute  veritj,  we  shall  get  into  confusion  with  respect  to  thia  act  of 
Parliament,  and  I  do  not  know  where  it  is  to  stop.  The  judge  is  the 
person  to  state  the  case  ;  and^  in  mj  opinion,  we  ought  to  take  his 
statement  precisely  as  a  record,  and  act  on  it  in  the  same  manner  as  a 
record  of  court,  which  of  itself  implies  an  absolute  verity.  I  have  always 
understood  that  this  act  of  Parliament  was  passed  for  the  purpoee  of 
amending  one  of  the  greatest  scandals  that  existed  in  the  law,  that  whilst 
in  civil  cases  the  most  minute  possible  mistake,  or  the  wrong  admiasioB 
of  the  most  paltry  piece  of  evidence,  or  the  rejection  of  any  immaterial 
matter,  would  entitle  the  parties,  as  of  right,  to  a  new  trial,  in  matten 
where  a  person's  life  depended  upon  it,  as  in  this  case,  he  was  prevented, 
without  accepting  a  most  circuitous  and  difficult  course,  from  gettiair 
any  error  of  law  amended.  I  have  always  understood  that  thia  act  ii 
Parliament  was  for  the  purpose  of  doing  away  with  what  I  consider  to 
have  been  a  great  scandid  on  the  law.  I  entirely  concur  with  my  Lord 
Chief  Justice  of  the  Common  Pleas,  and  my  brother  Coleridge,  who  think 
that  we  ought  to  give  a  most  liberal  construction  to  this  act  of  PariiamenI, 
and  instead  of  limiting  it,  to  extend  it  as  fiir  as  we  possibly  can,  for  the 
purpose  of  giving  the  prisoner  the  right  which  the  law  confers  on  him. 
Now,  as  this  act  of  Parliament  gives  an  express  power  to  us  to  arrest 
the  judgment,  that  is,  to  decide  upon  the  record  as  it  stands,  that  there 
is  error ;  for  an  arrest  of  judgment  could  not  be  awarded  except  for 
error ;  at  least  I  am  not  aware  of  any  ground  for  arresting  the  judgment 
except  that  which  would  be  error ;  as  we  have  that  precise  power  given 
by  the  act  of  Parliament,  it  seems  to  me,  that  the  best  way  we  oould 
exercise  that  power,  is  to  make  such  order  as  justice  may  require  in 
every  case  where,  upon  the  facts  sent  to  us  by  the  judge,  which,  as  I 
have  said  already,  I  consider  to  imply  absolute  verity,  there  has  been 
any  mistake  or  any  error  on  the  triaL  I  am  not  satisfied  mys^  that 
the  proper  mode  of  proceeding  would  be  by  ordering  a  venire  de  novo; 
and  my  impression  is,  that  if  the  matter  were  material  to  be  considered, 
or  important  to  be  decided,  the  proper  mode  would  be  this,  to  direct  that 
there  be  entered  upon  the  record  the  case  stated  by  the  judge,  and 
then  to  enter,  not  a  venire  de  novo,  but  an  order  of  this  court  that  a  trial 
should  take  place  in  consequence  of  the  previous  one  being  a  nullity. 
It  is  only  a  variation  in  words ;  it  comes  to  the  same  thing.  But  my 
impression  is,  that  if  it  becomes  necessary  to  make  an  entry  upon  the 
record  in  this  case,  it  should  be  a  simple  order  that  the  man  should  be 
tried  again,  and  that  we  should  get  into  a  mistake  if  we  directed  a  thing 
to  be  done  which  seems  to  me  much  more  under  the  authority  of  a  court 
of  error,  acting  as  a  court  of  record  ;  and  the  authority  given  to  us  by 
the  act  of  Parliament,  in  my  judgment,  ought  to  be  carried  out  in  tlM 
plainest,  simplest,  and  most  direct  form  we  can,  and  without  referenoe 
to  any  of  the  old  entries  that  occurred  in  error.  I  am  of  opinion  that  in 
this  case  there  was  a  aistrial,  and  that  our  entry  should  be  in  accordance 
with  the  opinion  I  have  expressed  that  the  man  might  be  tried 
again.  I  concur  with  my  brother  Coleridge,  I  do  not  see  how  thia  at  all 
defeats  justice  ;  in  fact,  in  my  judgment,  it  promotes  justice,  and  gives 
to  the  prisoner  that  right  which  the  law  distinctly  has  conferred  upon 
him. 

Crompton,  J. — ^I  am  not  satisfied  that  there  is  any  ground  in  point  of 
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law  upon  which  we  ought  to  interfere  with  this  conyiction.   The  present         Bao. 

seems  to  me  one  of  those  cases  where  an  irregularitj  has  occurred  in  ^  '' 
the  coarse  of  the  proceedings  which  does  not  necessarily  vitiate  the        *"^*« 


verdict,  but  where  the  courts  in  which  the  record  is,  in  a  civil  action,  or        is58. 

the  Crown,  in  the  exercise  of  its  prerogative,  maj  interfere,  if  any         

unfidmess  or  real  prejudice  has  occurred,  but  where  such  interference  is  ^»^»^»^— 
00I7  matter  of  discretion.  The  person  who  served  on  the  trial  was  ^£^'^X 
a  qualified  person  returned  bj  the  sheriff  to  trj  the  prisoner,  and  the  name  of 
objection  was  that  another  person  of  a  somewhat  similar  name,  also  amioak«r— 
returned  bj  the  sheriff,  was  called,  and  that  the  name  of  the  jurjman  who  ^**^j^P^ 
served  was  not  called,  but  he  stepped  into  the  box  and  was  sworn,  on  j^^aiocrder 
the  supposition  that  he  was  the  other  person,  and  in  his  name.  He  was,  ^^mm  triaL 
however,  presented  personally  to  the  prisoner,  and  offered  for  his 
challenge,  and  was  sworn  without  challenge  or  olijection.  The  argu- 
ment for  the  prisoner  is,  that  he  may  have  been  prejudiced  by  supposing 
from  the  fact  of  the  name  of  the  other  person  having  been  called,  that  the 
juryman  he  had  the  opportunity  of  challenging  was  the  party  whose 
name  was  really  called,  and  so  that  he  may  have  lost  the  opportunity  of 
challoiging  the  juryman  whom  he  would  have  wished  to  challenge.  I 
think  the  case  the  same  in  principle  as  that  of  the  juryman  in  the  note  to 
BiilT.  Yates:  (12  East,  230.)  It  is  true  thatin  that  case  the  juryman  in 
the  box  was  the  only  one  who  had  been  summoned,  and  the  person  to 
whose  name  he  answered  was  not  on  the  panel,  but  he  was  called  by  the 
name  of  another  existing  person  who  had  lived  in  the  neighbourhood, 
and  whom  the  prisoner  mig^t  well  have  supposed  to  be  the  person 
offered  for  his  challenge,  and  exactly  the  same  objection  made  here 
would  have  been  applicable  in  that  case.  The  objection  is,  that  the 
prisoner  might  be  misled  or  deceived  by  the  name  of  another  party,  to  Crowdar,  J. 
whom  he  had  no  objection,  being  called,  whilst  he  might  have  an 
objection  to  and  might  have  challenged  the  juryman  if  he  had  heard  him 
called  by  his  right  name.  If  the  case  is  not  precisely  one  of  misnomer, 
the  alleged  prejudice  to  the  prisoner  seems  to  me  precisely  the  same.  I 
am  not  aware  of  any  authority  or  case  in  which  the  fact,  that  a  prisoner  has 
been  ignorant  of  some  matter  which  might  have  caused  him  to  challenge 
a  person  who  comes  to  the  book  to  be  sworn,  has  been  held  to  vitiate  the 
Terdict  in  point  of  law  ;  and  I  apprehend  that  it  would  not  do  so,  even  if  it 
appeared  that  the  prisoner  had  been  purposely  misled,  though  it  would 
be  matter  for  the  consideration  of  a  court  in  a  civil  case,  in  exercising 
their  discretion  as  to  the  granting  a  new  trial,  under  ail  the  circum- 
stances oi  the  case,  or  for  the  advisers  of  the  Crown,  in  the  exercise  of 
the  prerogative  of  mercy.  The  judge  or  court  at  the  trial,  through 
their  officers,  must  take  care  as  far  as  possible  that  the  due  course  of 
proceeding  is  properly  observed,  but  it  would  be  most  mischievous  if 
every  irregularity  of  this  nature,  however  happening,  and  even  if 
contrived  by  or  assented  to  by  the  prisoner  or  his  friends,  would 
necessarily  vitiate  a  verdict  If  it  would  necessarily  have  that  effect, 
the  same  principle  would  apply  to  the  case  of  an  acquittal,  even  though 
the  irregularity  were  caused  by  the  prosecution.  The  principle  <^ 
inconvenience  must  not,  however,  be  carried  too  far,  as  there  are  cases 
not  very  dissimilar  to  which  it  would  apply,  where  there  is  authority  that 
the  proceeding  would  be  erroneous,  as,  for  instance,  the  case  mentioned  in 
2  Hale's  Pleas  of  the  Crown,  296,  where  it  appeared  upon  the  record  that 
by  mistake  eleven  only  of  the  jurymen  had  been  sworn  ;  bat  the  extreme 
mischief  should  make  us  cautious  in  sedng  that  the  strict  rules  of.  law 
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Rbo.        are  not  extended  in  such  a  manner,  that  at  eTorj  aaaixes  and  seariooi 
^  '*  we  should  be  in   danger  of  hearing  of  yerdicts  being   aet  ande  bj 

accidental  or  contrived  irregularities  like  these  in  question.     I  am  not 

18&8.  aware  that  any  case  has  carried  the  doctrine  so  far  as  woald  be 
— ;-  necessary  to  support  the  objection  in  question,  and  in  no  criminal  case  bat 
Mtstrial-^  any  similar  objection  prevailed  that  I  am  aware  of.  The  case  of  Rex  v. 
^^^aZ^  Tremeame  (5  B.  &  C.  254),  was  different,  being  the  case  of  a  party  not 
name  of  qualified  to  act  as  a  juryman  and  not  on  the  panel,  and  being  a  case 
€moiher-^  where  the  Court  of  Queen's  Bench,  in  which  the  record  waa,  wwe 
^^'^Tr^Lr^  exercising  their  discretionary  power  of  granting  a  new  triaL  But»  even 
j^L^^^^H^  supposing  the  objection  in  some  shape  to  be  well  founded,  and 
a  mno  trial,  considering  the  doubts  entertained  by  so  many  of  the  jadgea,  and  the 
authorities  they  think  applicable  to  the  case,  I  am  far  from  speaking  of 
the  present  as  a  case  not  admitting  of  doubt,  still  I  do  not  see  that  we 
are  in  a  position  to  act  upon  it  in  the  manner  suggested.  It  ia  proposed, 
as  I  understand,  to  reverse  the  judgment  and  award  a  venire  de  smmw  ; 
we  are  not  now  sitting  as  one  of  the  superior  courts  in  Banc,  diacnssiiig 
whether,  in  the  exercise  of  our  discretion,  we  ought,  on  affidavit 
satisfying  us  of  the  facts,  under  all  the  circumstances  to  grant  a  new 
trial,  as  in  that  class  of  cases,  where  questions  of  this  kind  have 
generally  occurred,  and  which  I  do  not  think  applicable  to  the  qoestioo 
before  this  court.  Neither  is  the  case  one  of  the  class  of  cases  where 
there  is  a  variance  in  the  record,  as  in  the  instance  of  there  being  one 
name  in  the  venire  and  another  name  in  the  digtringas  in  the  jury  process 
in  a  civil  action  ;  to  cure  which  in  some  cases  the  statute  of  Jeofiuls  of 
Hen.  8  contained  some  provisions  not  applicable  to  crimiDal  pro- 
ceedings. Nor  have  we  the  record  before  us  showing  any  mistake  as  to 
Grompton,  J.  the  calling  or  swearing  the  juryman.  The  books  are  full  of  authority  to 
show  that  no  venire  de  novo  can  issue  except  on  matter  appearing  on  the 
record  sufficient  to  justify  such  award,  and  if  it  be  improperly  awarded  it 
is  error.  Very  serious  difficulties  might  arise  if  there  should  be  a  second 
conviction,  and  on  error  brought  the  prisoner  should  say  that  the  reversal 
by  this  court  might  be  right,  as  perhaps  founded  on  the  evidence  not 
showing  that  the  legal  offence  charged  was  committed,  but  that  there  was 
nothing  on  the  record  to  warrant  the  award  of  the  venire.  This  court 
has  certainly  never  yet  awarded  a  new  trial,  even  in  cases  where  the 
justice  of  the  case  would  be  best  met  by  a  new  trial.  Even  in  the  cases 
in  the  old  books,  where  the  courts  have  allowed  matter  arising  after  the 
swearing,  and  before  the  giving  of  the  verdict,  as  to  the  misconduct  of 
the  jury,  to  be  suggested,  they  require  it  to  be  upon  the  record  before 
they  will  act  upon  it.  In  HUlard  v.  Hall  (2  Roll.  Rep.  262^  all  the 
justices  say  that  they  ought  first  to  see  that  a  record  be  made  of  this 
for  the  matter  to  appear  upon  the  record  for  which  the  judgment  shall 
be  ''  stayed  et  si  nous  agardamus  un  novel  venire,  quant  tuel  matter  ne 
reason  appart  sur  le  record,  le  posterity  voile  admirer  al  nous,  and 
because  no  record  as  yet  made  of  this,  but  only  of  the  notes  of  the  clerk, 
it  was  adjourned  until  it  was  put  upon  the  record."  In  the  case  of  a 
challenge  being  overruled  improperly,  it  is  quite  clear  that  it  must 
appear  upon  the  record  before  the  overruling  can  be  treated  as  error ;  and 
I  apprehend  that  it  must  either  be  recorded  during  the  trial,  or  siune 
minute  made  of  it  from  which  a  record  can  be  subsequently  made  to 
justify  the  officer.  I  will  not  undertake  to  say  how  far  any  sach 
objection  as  the  present  could  properly  be  put  upon  the  record,  if  a  writ 
of  error  were  brought,  and  the  judgment  and  proceedings  had  to  be 
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ibrmallj  entered  on  the  record.     In  many  cases,  where  the  objection  if        ^bo. 
made  might  have  been  amended  at  the  time  bj  an  alteration  or  amend-      »  ^' 

ment  of  a    name  in  the  panel  or  minute,  it  might  be  very  doubtful         

whether  the  minute  of  the  derk,  from  which  I  presume  the  record        1858. 

should  be  made  up,  ought  to  be  departed  from,  and  if  the  matter  be         — t 

inconsistent  with  the  record,  it  could  not  be  assigned  for  error,  as,  where    ^^^!^!^ZL 

in  the  passage  before  referred  to  from  Hale's  Pleas  of  the  Crown,  296,  it  tenwaw^ 

appears  that  if  a  juryman  be  returned  as  sworn,  it  cannot  be  assigned  for       name  qf 

error  that  he  was  unsworn.     This  might  possibly  be  obviated  by  some     anotker— 

Erection  that  the  matter  might  be  stated  on  the  record  according  to  the  ^^^(^£S^ 

fiict  and  truth,  or  it  might  he  thought  that  the  fact  was  not  inconsistent  ^pLgi  to  order 

with  the  allegation  on  the  record ;    but,  however  that  might  be  with   a  nmo  trial 

regard  to  a  court  examining  alleged  matters  of  error  on  the  record,  I 

think  that  the  course  we  are  asked  to  take  would  tend  to  great  danger 

and  mischief.     Even  in  cases  like  those  mentioned  in  2  Hide's  Pleas  of 

the  Crown,  307,  308,  where  matter  of  the  misconduct  of  the  jury  is 

allowed  to  be  suggested  upon  the  record,  there  seems  to  have  been  some 

examination,  probably  upon  oath ;  but  here  we  should  be  proceeding  on  ^"*"P**"*»  ^• 

the  alleged  fresh  discovery  of  &cts  after  judgment  without  anything  on 

the  record  to  justify  us.     If  we  act  without  having  the  record  before  as 

in  such  cases,  every  court  of  quarter  sessions  or  assizes  may  on  mere 

rumour,  supposition,  or  surmise,  without  evidence,  affidavit,  or  personal 

knowledge  of  the  judge  or  presiding  officer,  certify  to  us  that  matter  not 

appearing  on  the  record  has  come  to  their  knowledge,  and  ask  us  on  that 

to  award  a  venire  de  novo,  and  probably  might  themselves  on  the  same 

ground  award  a  new  venire.     In  the  case  of  a  writ  of  error  and  error  in 

fkct  being  assigned,  the   Crown  in  the  case  of  a  conviction,   or  the 

prisoner  in  the  case  of  an  acquittal,  would  have  the  right  of  traversing 

the  matter  alleged,  and  so  questioning  its  truth.     I  feel  great  difficulty 

in  seeing  how  we  can  act  without  there  being  some  such  opportunity 

afforded  the  parties,  or  at  all  events  without  the  matter  being  on  the 

record.     These  considerations  make  me  concur  with  those  judges  who 

think  that  we  cannot  reverse  this  judgment  and  order  a  fresh  venire 

or  new  trial  by  virtue  of  the  11  &  12  Vict  c.  78,  and  upon  the  whole  I 

am  of  opinion  that  we  ought  not  to  interfere  with  this  conviction. 

Crowder,  J. — I  entertain  considerable  doubt  whether  this  case  falls  Crowder,  J. 
within  the  statute,  and  the  inclination  of  my  opinion  is  that  it  does  not. 
Bat  assuming  it  to  do  so,  I  am  of  opinion  that  there  has  been  no  mistrial, 
and  that  the  conviction  is  right.  The  single  fact  raising  the  point  of 
law  in  this  case  is,  that  when  the  name  of  Joseph  Henry  Thome  was 
called  from  the  panel  of  the  petty  jurors,  William  Thornley,  on  the 
same  panel,  answered  by  mistake,  and  was  sworn  as  one  of  the  twelve 
jurymen  who  ultimately  found  the,  prisoner  guilty  of  murder.  The 
mistake  was  not  mentioned  to  the  learned  judge  till  the  day  after  the 
termination  of  the  trial,  and  the  question  for  us  to  decide  is,  whether 
such  mistake  has  rendered  the  trial  abortive.  The  prisoner  has  been 
tried  by  twelve  men  legally  qualified  to  serve  as  jurors,  and  whose  names 
had  been  duly  rendered  in  the  panel  of  petty  jurors.  There  has  been  no 
default  or  neglect  in  the  officer  of  the  court,  whose  duty  it  was  to 
impanel  the  jury,  and  there  is  no  suggestion  that  the  prisoner  has 
suffisred  the  slightest  prejudice  in  fact,  from  William  Thornley  having 
served  on  the  jury  instead  of  Joseph  Henry  Thome.  It  is  further  stated 
by  the  learned  judge,  as  a  fact,  that  the  prisoner  was  offered  his 
challenge  before  William  Thornley  was  sworn,  and  it  is  quite  consistent 
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Bbo.        with  the  statement  in  the  case  that  the  jmsoner  msjr   have   had  a 

'•  personal  knowledge  of  William  Thornley,  as  the  indin^al  aboat  to  be 

^^^f^      sworn,  bat  had  no  desire  to  challenge  him.    Before  I  can  arrive  at  the 

1858.        conclusion  that  a  verdict  found  by  such  a  jury,  so  impanelled,  is  a  naUitf, 

I  must  be  satisfied  that  there  exists  some  stringent  and  inflexible  role  of 

Mintriair-^     law  which  goes  the  length  of  avoiding  every  criminal  trial  when  anch  a 
^i!!!?^  mistake  (however  unattended  with  the  slightest  mischief)  baa  occaired. 
name  of      It  IS  m  the  expenence  of  every  one  famiuar  with  cnminal  conrta,  thaty 
another—     notwithstanding  the  greatest  caution  and  circumspection  on  tbe  part  of 
^^^'^frJ*^^^^  ^®  officers,   such  mistakes  will  occasionally  occur,   either   from  the 
ilm^toorrf«r  ^®^®ctive  pronunciation  of  strange  names,  or  from  the  inattentioQ  or 
anewtHoL    want  of  accurate  hearing  of  the  jurors  whose  names  are  called  over. 
And  if  there  be  any  rule  of  law  which  renders  such  a  mistake  per  se  £ital 
to  the  verdict,  I  own  I  should  contemplate  with  the  utmost  alarm  the 
awful  consequences  which  might  ensue  from  it  to  the  administration  of 
criminal  justice  throughout  the  country.     Verdicts  found  at  the  assiies 
and  quarter  sessions,  after  the  most  patient  and  careful  investigatioB, 
when  the  trials  have  been  conducted  with  the  utmost  impaitialitj,  and 
the  result  has  been  most  satisfactory  to  the  ends  of  justice,  might  be  set 
aside,  and  the  prisoners  if  convicted,  might  have  another  chance  of  escape^ 
or  if   acquitted  might  have  their  lives  and  liberties  again  imperilled 
by  another  trial.     For  if  such  a  mistake  be  fatal  to  the  trial,  it  is 
equally  so  whether  the  verdict  passes  for  or  against  the  priaooer,  and 
whatever  the  nature  of  the  crime  may  be  with  which  he  is  charged. 
But  I  can  find  no  such  rule  of  law.     One  or  two  of  the  earlier  cases  of 
civil  action  were  relied  on  where  a  similar  irregularity  was  held  to 
constitute  a  mistrial.      But  those  authorities  were  fully  discoased  and 
Crowder,  J.      considered  in  the  later  cases  of  HUl  v.  Votes  and  R,  v.  JaufU  (4  B.  &  Aid. 
430),  and  Earl  of  Falmouth  v.  Roberts  (9  M.  d;  W.  469),  where  it  was 
clearly  settled  that*such  an  irregularity  did  not  in  itself  vitiate  the  trial; 
but  that  in  every  such  case  it  was  a  question  for  the  discretion  <^  the 
court  whether  a  new  trial  should  be  granted.     R.  v.  Tremeame^  seems 
to  have  but  little  bearing  on  this  case,  as  there  an  infant  had  been  sworn 
by  mistake  upon  the  jury,  and  Lord  Tenterden  and  the  Court  <^  King's 
Bench  decided  that  there  was  a  mistrial,   because  the  infant  was  not 
qualified  to  sit  upon  the  jury,  and  so  the  verdict  was  not  returned  bj 
twelve  good  and  lawful  men.      The  Case  of  a  Juryman  in  the  notes  to 
Hillv.  Yates  ( 1 2  East,  23 1 ),  is  not  in  point  as  to  the  facts ;  becaoae  there  the 
only  name  on  the  panel  of  petty  jurors  was  Joseph  Curry,  which  was 
really  intended  for  Robert  Gurry,  who  had  been  duly  sununoned  to 
attend.      There  was  a  Joseph  Curry  in   existence,  but  he  was  not 
qualified  to  be  on  the  paneL     The  name  of  Joseph  Curry  being  called, 
Robert  Curry,  the  man  really  intended,  went  into  the  jury  box  and  was 
sworn  and  served.     It  was  contended  that  there  was  a  mistrial,  but  held 
by  all  the  judges  that  there  was  not,  but  only  a  misnomer,  which  did  not 
invalidate  the  trial.      As  regards  the  main  ground,  however,  on  which 
it  is  contended  before  us  that  there  has  been  a  mistrial,  the  Case  of  a 
Juryman  is  directly  in  point.     It  is  said  that  Mellor's  right  to  challenge 
was  presumably  prejudiced,  because  he  may  have  desired  to  challenge 
the  name  of  William  Thomley,  though  not  the  name  of  Joseph  Heniy 
Thome,  and  may  have  known  neither  of  them  personally.     Aind  so  in 
the  Case  of  a  Juryman  the  prisoner  might  have  had  cause  of  challenge 
against   Robert  Curry,  but  none  against  Joseph  Curry,  and  he  may 
have  had  his  right  of  challenge  curtailed  if  he  knew  neiUier  of  the  men 
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personally.     The  trial,  however,  was  held  valid  by  all  the  judges.     I  am         ^■<>« 
of  opinion,  therefore,  that  there  has  been  no  mistrial  in  the  present  case,      mxux>h. 
and  that  the  conviction  must  stand.  

WiLLES,  J. — ^I  am  not  satisfied  that  there  was  a  mistrial.   The  prisoner        1858. 
was  tried  by  twelve  men  taken  from  the  panel  and  sworn  in  his  presence,     ^,--."7". 
without  challenge  or  objection,  and  without  any  default  in  the  court  or  its    (^J^™^ 
offBcers.    If  a  foreigner  had  been  upon  the  jury,  unknown  to  the  prisoner,  serving  m  tkt 
the  conviction  would  have  been  unobjectionable,  even  though  the  prisoner      name  qf 
were  proved  to  dislike  foreigners  and  to  have  been  sure  to  have  challenged     onotker — 
one  if  known  by  him  to  be  so :  (i?.  v.  Sution,  8  B.  &  C.  4 1 7.)   Again,  if  the  ^"^Xm^ 
junrman  had  been  described  on  the  panel  by  a  wrong  Christian  name,  and  A0>ealto  ordtr 
had  been  called  thereby  in  court  and  sworn  upon  the  jury,  the  conviction    a  new  trioL 
would  have  been  valid  s  (TAtf  Ca^e  q/*a  •/tffyffuiit.)     Tet  such  a  mistake     .    — r~ 
might,  equally  with  that  in  question,  have  misled  the  prisoner  and  pre-  ^^^  ''- 
vented  him  from  challenging.     I  cannot  distinguish  the  present  case  from 
those,  and  I  think  them  correct  in  principle.    Care  ought  to  be  taken  at  the 
time,  that  the  jury  may  be  composed  of  persons  whom  neither  the  Crown 
nor  the  prisoner  can  justly  object  to.     On  the  other  hand,  lest  the  pro- 
ceedings should  be  interminable,  the  Crown  and  the  prisoner  ought  to  take 
their  objections  in  proper  time,  a?  each  juryman  *'  comes  to  the  book  to  be 
sworn.''  If  this  was  a  mistrial,  the  prisoner  being  convicted,  it  would  equally 
have  been  a  mistrial  in  case  of  acquittal.     But  to  order  a  tfenire  de  novo  in 
the  latter  case  would  be  scandalous  and  oppressive.  It  is  not  suggested  that 
the  prisoner  has  not  had  a  fair  trial,  nor  that  he  has  sustained  any  prejudice. 
Far  from  its  appearing  that  he  was  deprived  of  his  challenge,  it  is  even 
consistent  with  the  facts  that  he  may  have  known  who  was  about  to  be  sworn 
and  advisedly  abstained  from  objecting  to  him.   As  to  the  cases  relied  upon 
for  the  prisoner,  those  who  served  as  jurymen  were  not  upon  the  panel  or 
returned  to  serve,  and  they  are,  in  other  respects,  already  stated  by  my 
brother  Erie,  distinguishable  from  the  present    I  am  not  disposed  unneces- 
sarily to   add  to  their  number.     As  to  any  supposed  tenderness  and 
humanity  to  the  prisoner  in  giving  way  to  such  an  objection,  I  have  no 
right  to  be  tender  and  humane  at  the  expense  of  the  law.     If  it  appeared 
that  the  prisoner  had  not  a  fair  trial  he  would  of  course  be  pardoned. 
But  there  is  no  pretext  for  that     In  this  view  of  the  case  it  may  be 
unnecessary  to  express  an  opinion  upon  the  construction  of  the  stat. 
11  &  12  Vict.  c.  78,  but  upon  this  point  I  concur  in  the  judgment  of  the 
Lord  Chief  Baron.     I  am  of  opinion  that  the  conviction  was  right  and 
ought  to  stand. 

Watsok,  B. — ^I  am  of  opinion  that  in  this  case  there  has  been  a  Watson,  B. 
mistrial,  and  that  this  court  is  competent  to  award  a  venire  de  novoy  and 
accordingly  a  venire  de  novo  ought  to  be  avrarded.  I  have  arrived  at  this 
conclusion  after  much  consideration,  and  not  without  some  doubt  I  do 
not  feel  myself  called  upon,  afler  the  ample  discussion  that  has  taken 
place,  to  state  my  reasons  any  further  than  to  say  that  I  give  my 
judgment  on  the  reasons  given  by  the  Lord  Chief  Justice  of  the  Queen's 
Bench. 

CHANKBLr^  B. — I  entertained  very  considerable  doubts  in  the  course  CbaDoeU,  B. 
of  the  argument — doubts  which  have  not  altogether  been  removed, 
notwithstanding  the  opportunity  I  have  had  of  further  considering  the 
case.  I  may  be  excused  for  saying  so  after  the  observations  of  the  Lord 
Chief  Justice  of  the  Common  Pleas,  and  the  conflicting  opinions  already 
delivered.  Having  given  the  subject  my  best  attention,  I  have  come  to 
the  conclusion  that  there  has  been  no  mistrial.    I  concur  in  the  opini<m 
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Rbo.        of  my  brother  Erie,  and  in  the  reasons  on  which  his  opinion  is  founded. 

V-  1  am  unable  to  distinguish  this  case   from  the  Case  of  a  Jurjman, 

Mbllob.      upheld  and  supported,  as  I  think  it  was,  by  the  later  case  of  HUl  t. 

1S58.         Votes.      The  facts  in  this  case  are  not  predselj  the  same  as  those 

!        in  the  Case  of  a  Juryman ;  but  that  case  seems  to  me,  in  principk^ 

Mistrial'-  to  apply  to  the  present.  In  the  Case  of  a  Juryman  the  pmnt  raLwd 
^||V[^^["*^  was  at  first  treated  by  Baron  Eyre,  who  tried  the  prisoner,  as  uniia- 
*"noMeof  portant ;  but,  in  consequence  of  the  urgency  of  counsel,  he  brougkt 
another—  it  under  the  consideration  of  the  twelve  judges.  No  doubts  as  obaerYcd 
Power  <yf  C<mrt  by  the  Lord  Chief  Justice,  there  was  no  argument  by  counsel  on  bod 
^^£j***J*jJ^  sides,  nor  was  there  any  argument  by  counsel  in  the  later  case  of  HUl  x, 
o^tew^triaL  Vatei^  inasmuch  as  the  rule  for  a  new  trial  was  refused.  But  in  the  list 
case  the  motion  for  a  new  trial  was  heard  at  length  ;  it  was  made  by  a  tot 
learned  counsel  (afterwards  an  eminent  judge),  who  brought  the  authoritieB 
before  the  court  After  hearing  him,  Lord  Ellenborongh  said,  *^if  npoo  eoa- 
sideration  and  consultation  with  the  other  judges  we  find  ourselyes  boand 
to  grant  it,  we  will,  of  our  own  accord,  award  the  rule  prayed  few."  The 
Case  of  a  Juryman  was  the  case  of  a  capital  felony.  Hill  ▼.  Vaies  was  a 
civil  action.  But  it  is  clear  from  the  report  that  the  court  in  the  last 
case  had  in  its  mind  criminal  as  well  as  civil  cases ;  and  that  the 
objection  was  considered  with  reference  to  both  classes  of  caaes.  I 
conclude  that  in  the  case  of  HUl  y.  Vaies^  in  the  year  1810,  the  lAoi 
twelve  judges  fully  recognized  and  sanctioned  the  opinion  of  the  twelve 
judges,  their  predecessors,  in  the  Case  of  a  Juryman,  come  to  twentj- 
seven  years  before.  With  great  submission  to  the  Lord  Chief  Jnatioe^ 
I  cannot  bring  myself  to  doubt  that  the  subject  was  in  those  caaes  fuUjr 
considered,  or  that  they  are  to  be  treated  otherwise  than  as  cogent 
authorities  upon  the  objection  now  before  us.  Assuming  that  there  has 
Gbanoell,  B.  i^een  an  irregularity  or  a  mistrial,  it  seems  to  me  that  the  objection  would 
only  be  ground  of  error.  I  think  the  1 1  &  12  Vict,  c  78,  does  not  authorise 
this  court  to  award  a  venire  de  novo.  By  the  statute  referred  to,  the 
court  is  empowered  with  respect  to  questions  of  law  reserved,  to  hear 
and  finally  determine  the  same,  and  thereupon  to  reverse,  i^rm,  or 
amend  any  judgment,  or  to  avoid  such  judgment,  and  order  an  entiy 
to  be  made  that  the  party  ought  not  to  have  been  convicted,  or  to  arrest 
the  judgment,  or  order  judgment  to  be  given  at  some  other  session  of 
oyer  and  terminer,  if  no  judgment  shall  liave  been  previously  given, 
or  to  make  such  other  order  as  justice  may  require.  It  seems  to  me 
that  the  statute  contemplates  a  final  decision  of  the  case  without  anj 
ulterior  proceedings,  except  such  as  may  be  necessary  to  give  effect  to 
the  judgment  of  this  court,  and  that  it  did  not  contemplate  or  authoriie 
any  proceedings  in  the  shape  of  a  venire  de  navo^  or  in  the  nature  of  a 
new  triaL  When  a  question  is  reserved,  for  instance,  whether  certain 
evidence  was  or  was  not  properly  received  at  the  trial,  and  judgment 
has  been  given,  this  court,  if  it  be  of  opinion  that  the  evidence  was  not 
properly  received,  may  reverse  the  judgment,  and  order  an  entry  to  be 
made  on  the  record  that  the  party  convicted  ought  not  to  have  been 
convicted.  The  judgment  of  this  court  would,  I  conceive,  be  fioaL 
Again,  the  court  may  aflirm  the  judgment,  treat  it  as  entirely  correct ;  and 
then  the  judgment  would  be  final.  It  may  also  amend  the  judgment,  as 
in  the  case  of  a  prisoner  properly  found  guilty,  but  sentenced  to  impri- 
sonment for  a  longer  term  than  the  law  authorized.  Here,  again,  the 
judgment  would  be  final.  Further,  the  court  may  arrest  the  judgment 
Mj  brother  Martin  says,  *'  If  you  arrest  this  judgment,  you  do  so  fur 
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some  defect  on  the  record."    This  may  show  that,  in  one  case  at  least,         Ri^* 
what  might  have  been  ground  of  error  before  the  statute  has  been  taken      ..  '* 

away.     I  agree  that  it  may  be  so  ;  because  the  decision  of  this  court  is         

to  be  final,  and  the  case  of  arrest  of  judgment  is  expressly  provided  for        1838. 
by  the  statute.     The  word  demurrer  is  not  used.     The  decision  in  this        . — 7- 
court,  Reg,  v.   Faderman^  that  the  court  has  no  jurisdiction  in  cases    ^•'/»^— 
of  demurrer  proceeded,   as  I  understand,  upon   the  ground   that  the  J^^H^^^i^e 
judgment  of  this  court  in  cases  within  the  act  is  final ;  and  that  to  extend      name  of 
the  jurisdiction  to  cases  of  demurrer  would  deprive  a  party  of  a  writ  of     anotker— 
error  in  a  case  not,  in  terms,  provided  for  by  the  statute.     The  provi-  ^*^  ^"^w*^ 
sions  of  the  statute  as  to  the  certificate  to  be  given  are  not  altogether  j^^a/to  order 
unimportant     The  judgment  or  order  is  to  be  certified  by  the  presiding    a  new  trial 
Chief  Justice  or  Chief  Baron  to  the  clerk  of  assize,  who  is  to  enter  the 
same  on  the  original  record.     A  certificate  of  such  entry  by  the  clerk  of 
assize  is  to  be  an  authority  to  the  sheriff  or  gaoler  in  whose  custody 
the  prisoner  may  be,  for  the  due  execution  of  the  judgment,  as  the  same 
shall  be  certified  to  have  been  afiirmed  or  amended,  and  execution  shall 
be  executed  according  to  such  judgment,  and  for  the  discharge  of  the 
prisoner  from  impiisonment,  if  the  judgment  should  be  reversed,  avoided, 
or  arrested.     As  the  act  provides  that  the  certificate  may  be  in  form,  as 
near  as  may  be,  or  to  the  eflect  mentioned  in  the  schedule  to  the  act, 
with  the  necessary  alterations  to  adapt  it  to  the  case,  it  may  not  throw 
much  light  on  the  subject;  but  the  form  of  certificate  given  by  the 
statute  seems  to  contemplate  either  execution  of  the  sentence,  in  case  the  GbanDell,  B. 
judgment  is  affirmed  or  amended,  or  the  discharge  of  the  prisoner,  if  the 
judgment  is  reversed  or  arrested,  and  no  other  case.     My  opinion  then, 
upon  the  whole,  is  that  the  statute  does  not  apply  where  the  judgment 
of  this  court  would  not  finally  dispose  of  the  case,  and  where  anything 
would  remain  to  be  done  beyond  giving  efiect  to  such  final   decision. 
I  do  not  attach  much  weight  to  the  objection  as  to  the  time  at  which 
the  discovery  of  the  alleged  irregularity  was  made,  and  to  the  conse- 
quent objection  that  the  question  now  raised  was  not  reserved  at  the 
trial.     But  I  would  add  that,  as  at  present  advised,  I  think  it  would  be 
difficult  to  say  that  (if  the  argument  for  the  prisoner  is  to  prevail,  and 
the  prisoner  had  been  acquitted  instead  of  convicted)  the  Crown  might 
not  have  raised  the  same  question  of  mistrial.     Upon  this  I  give  no 
opinion. 

BfLES,  J. — Joseph  Henry  Thome  and  William  Thornley  are  both  Byles,  J. 
upon  the  panel  ;  Thorne  is  called  and,  by  mistake,  Thornley  answers,  is 
sworn,  and  tries  the  case.  No  prejudice  appears  to  have  been  suffered 
by  the  prisoner,  but  it  is  suggested  that  in  such  a  case  a  prejudice  might 
possibly  happen.  I  am  of  opinion  that  there  has  been  no  mistrial.  The 
mistake  is  not  a  mistake  of  the  man,  but  only  of  his  name.  The 
Tery  man  who,  having  been  duly  summoned  and  being  duly  qualified, 
looked  upon  the  prisoner  and  was  corporeally  presented  and  shown  to 
the  prisoner  for  challenge,  was  sworn  and  acted  as  juryman.  At  bottom 
the  objection  is  but  this,  that  the  officer  of  the  court,  the  juryman 
being  present,  called  and  addressed  him  by  a  wrong  name.  Now  it  is 
an  old  and  rational  maxim  of  law  that  where  the  party  to  a  transaction, 
or  the  subject  of  a  transaction,  are  either  of  them  actually  and  corpo- 
really present,  the  calling  of  either  by  a  wrong  name  is  immaterial — 
prtBsentia  corporis  tollit  errorem  nominis.  Lord  Bacon  in  his  Maxims 
(regulse  25)  fully  explains  and  copiously  illustrates  this  rule  of  law  and 
good  sense,  and  shows  how  it  applies,  not  only  to  persons  but  to  things. 

VOL.  vn.  2  I 
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RKfl*        In  this  ease,  as  soon  as  the  prisoner  omitted  the  challenge,  and  therebj 
Mbixor.      ^^  cSeet  said  I  do  not  object  to  the  juryman  there  standing,  a  compact  aroee 

between  the  Crown  and  the  prisoner  that  the  individual  juryman  there 

18&8.        standing  corporeally  present  should  try  the  case.     It  matters  not,  th^e* 
fore,  that  some  of  the  accidents  of  that  individual,  such  as  his  naoM^  his 


oIl^TJ^n^jiH,   address,  his  occupation,  should  have  been  mistaken.     Canstai  d!r  eorparty 
mrvSt^wthe  ^^^  ^^^^  is  enough,  at  least  where  the  juryman  is  duly  qualified  and 
mame  of      Summoned.     Suppose  the  name  by  which  the  juryman  is  now  called  not 
o^oiktr—      to  be  the  name  of  himself  or  any  one  else,  that  amonnts  but  to  this, 
jfCtuiSuJ*  ^^**  ^®  ^  called  by  that  name  improperly.     Suppose  the  wrong  name 
Aj^feal  to  order  ^  b®  &  name  by  which  another  or  others  are  oilled,  can  it  make  any 
a  nem  inaL    difference  in  principle  t     Suppose  that  a  bearer  of  that  name  is  to  be 
found  not  only  in  England,  but  in  the  county,  or  on  the  paneL     In  all 
these  cases  there  is  a  possibility  and  various  degrees  of  probability  of 
prejudice,  or  perhaps,  more  properly  speaking,  of  improbability.     But 
a  mere  possibility   of  prejudice  cannot  vitiate  the  trial,   for    if   so  a 
^  ^  wrong  addition  or  any  other  misdescription  of  the  juryman  when  called 

into  the  box  would  be  a  fatal  objection  to  the  triaL  The  case  in  the  note 
to  ffili  V.  Votes  seems  to  me  to  confirm  this  view,  and  to  be  a  8<demn 
decision  by  all  the  judges  of  England,  seventy-five  years  ago,  that,  not- 
withstanding some  earlier  cases,  a  mistake  of  this  nature  is  no  mistriaL 
1£  another  rule  is  once  introduced,  new  triab  in  criminal  cases  will  oome 
in  like  a  flood.  It  is  in  vain  to  say  that  greater  care  should  be  used. 
Wise  and  practical  regulations  must  contemplate  and  provide  for  the 
oecasional  oversights  and  inadvertences  which,  by  the  law  of  chances,  are 
certain  to  happen  among  the  thousands  of  criminal  trials  before  all  scHrts 
of  jurisdictions  every  year  in  England.  Moreover,  if  a  mistake  of  this 
nature  vitiates  a  verdict  against  a  prisoner  it  equally  vitiates  a  verdict 
for  him.  The  Crown  may  at  any  time  and  at  any  distance  of  time  take 
a  similar  objection,  and  the  validity  of  all  acquittab  past  and  ibtore 
is  put  in  jeopardy.  I  also  entertain  considerable  doubt  whether  the  statote 
authorizes  this  Court  to  grant  a  venire  de  novo. 

Conviction  affirmed^ 
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COURT  OF  CRIMINAL  APPEAL. 

May  Sy  1857. 

(Before  Lefroy,  C.  J.,  Moore,  and  EIeogh,  JJ.,  and 
Pennefather  and  Greene,  BB.) 

Reg.  v.  Cokdy  M'Hugh.  (a) 

Evidence — Statement  by  prisoner  in  in/ormcUion — Admissibility  of. 

Statements  made  by  a  prisoner  in  an  information  with  the  view  to  his 
being  examined  as  a  witness  for  the  Crown^  are  not  admissible  in 
evidence  against  the  prisoner^for  the  purpose  of  implicating  him  in  the 
offence  the  subject  of  the  information. 

The  prisoner  had  made  an  information  charging  others  with  being 
engaged  in  an  illegal  conspiracy.  The  information  was  made  while 
the  prisoner  was  in  custody.  He  sent  for  the  magistrate  before  whom 
he  made  the  information  voluntarily.  Neither  threat  nor  inducement 
had  been  used  to  procure  a  statement  from  the  prisoner^  neither  was 
there  any  caution  given  him.  The  information  was  given  in  evidence 
against  the  prisoner  when  on  trial  for  being  engaged  in  the  illegal 
conspiracy  for  the  purpose  of  corroborating  an  approver. 

Held  to  be  inadmissible  per  Lefrot,  C.  J.,  Moore  and  Keooh,  JJ., 
and  Greene,  B.  ;  dissentiente,  Pennefather,  B. 

THE  following  case  was  stated  by  Baron  Pennefather  for 
the  opinion  of  the  Court  of  Criminal  Appeal : — 

The  prisoners  were  tried  before  me  at  the  last  assizes  of  Lifford, 
upon  an  indictment  framed  under  the  2  &  3  Vict.  c.  74,  s.  1. 

The  indictment  contained  six  counts : — 

The  first  count  charged  that  there  was  established  in  Ireland  a 
society,  so  constituted  that  the  members  thereof  could  communi- 
cate with,  and  were  known  to  each  other  by  certain  secret  signs 
and  passwords,  and  that  during  the  existence  of  the  said  soceity 
the  prisoners  did,  each  of  them  respectively,  become  a  member  of 
such  society,  and  were  thereby  guilty  of  an  unlawful  combination 
and  confederacy. 

The  second  count  charged  that  they  did  act  in^  and  assist  at  a 
meeting  of  the  said  society. 

The  third  count,  that  they  directly  and  knowingly  maintained 

(a)  Reported  by  P.  J.  M'Kbhna,  Es^,  BarnBter-al-Lair. 
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an  intercourse  with  James  Gallaghan,  he  being  a  delegate  and 
member  of  such  society. 

The  fourth  count,  that  they  directly  and  knowingly  maintained 
intercourse  with  John  Briesland,  he  being  a  parish  master  and 
officer  of  such  society. 

The  fifth  count,  that  they  directly  and  knowingly  maintained 
intercourse  with  Niel  Brieslandy  he  being  a  parish  master  and 
officer  of  such  society. 

The  sixth  count,  that  they  being  members  of  such  societj  they 
did  directly  and  knowingly  maintain  intercourse  together  and  to 
and  with  each  other,  as  members  of  such  society. 

The  prisoners  were  convicted,  and  I  sentenced  each  of  them  to 
twenty  months  imprisonment  with  hard  labour. 

The  evidence  for  the  prosecution,  consisted  of  first  Patrick 
M'Glynn,  an  accomplice. — He  proved  the  nature  of  the  society 
generally  and  its  existence  in  the  county  of  Donegal.  He  prov^ 
each  of  the  prisoners  to  have  belonged  to  the  society,  and  to  have 
done  some  act  to  connect  'them  with  the  confederacy.  To 
corroborate  Patrick  M'Glynn,  with  respect  to  one  of  the  prisoners 
named  Condy  M^Hugh,  the  Crown  proposed  to  give  in  evidence 
the  informations  of  Condy  M^Hugh  himself,  t^en  before  Mr. 
Cruise,  the  resident  magistrate,  and  called  Mr.  Cruise,  who  gave 
the  following  evidence : — 

Daniel  John  Cruise,  R.M.,  examined.— Knows  the  prisoner 
Condy  M'Hugh,  he  came  before  witness  on  the  9th  of  June,  1856, 
and  made  a  voluntary  communication ;  he  sent  for  witness,  he 
(M^Hugh)  was  then  in  Glenties  bridewell ;  he  asked  witness  what 
was  the  charge  against  him.  Witness  told  him.  M^Hugh  said 
nothing.  Witness  then  went  away.  M'Hugh  sent  again  for 
witness  in  about  an  hour  afterwards,  and  made  his  information 
(produced).  Witness  made  no  threat  or  held  out  no  inducement 
to  the  prisoner ;  did  not  caution  him  against  criminating  himself; 
he  was  sworn ;  he  is  a  marksman ;  witness  was  present  when  he 
put  his  mark. 

To  the  court. — Did  not  inform  M^Hugh  that  his  information 
would  be  used  against  him.  Witness  thought  that  the  prisoner 
would  be  admitted  as  a  Crown  witness,  and  the  prisoner  might 
have  been  under  that  impression  also. 

Examination  continued. — Witness  refused  to  admit  the  prisoner 
to  bail.  M^Hugh  was  in  as  a  Crown  witness.  Witness  was  told 
in  Dublin  he  might  admit  them  to  bail.  M'Glynn  swore  his 
information  again  in  presence  of  the  prisoners,  and  witness  told 
them  they  might  ask  him  any  questions.  M'Hugh  refused  to 
swear,  and  said  he  would  go  no  further ;  he  said  he  would  not 
support  his  former  informations,  or  appear  as  a  witness. 

Cross-examined. — None  of  the  prisoners  were  present  when 
M^Hugh  swore  his  informations.  Witness  asked  m*Hugh  would 
he  support  the  informations,  be  said  he  would  not ;  he  sidd  he 
would  never  swear  again.  Witness  had  no  communication  witli 
M'Hugh  afterwards. 
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Counsel  for  the  prisoner  then  objected  to  the  information  being 
received  in  evidence,  contending, 

Ist,  That  it  was  inadmissible  as  a  confession,  because  the  usual 
caution  was  not  given,  and  that  it  was  made  under  an  inducement; 
2nd,  That  its  having  been  taken  on  oath  rendered  it  inadmissible 
as  a  confession. 

I  received  the  evidence  subject  to  the  objections,  and  I  directed 
Mr.  Cruise  to  read  the  information,  omitting  the  names  of  any  of 
the  prisoners  which  might  be  mentioned  in  it,  except  that  of 
M^Hugh  himself.^ 

At  the  conclusion  of  the  case,  counsel  for  the  prisoner  further 
objected  that  the  Crown  had  not  asked  M^Hugh  at  the  trial  to 
support  his  information  before  they  gave  it  in  evidence.  The 
question  for  the  court  is,  whether,  under  the  circumstances,  the 
information  was  properly  received  in  evidence  against  M^Hugh. 

«/.  P.  Hamilton  (with  whom  Dowse)  for  the  prisoner,  after  stating 
the  facts. — The  conviction  in  this  case  is  bad,  as  this  informal 
tion  should  not  have  been  received  in  evidence  against  the  prisoner. 
This  was  a  statement  made  by  the  party  on  oath  while  a  prisoner, 
and  under  examination  respecting  a  criminal  charge.  It  cannot 
be  treated  as  a  statement  of  the  prisoner  made  after  hearing  the 
evidence  against  him,  and  after  the  necessary  statutory  caution, 
for  it  appears  affirmatively  by  the  judge's  notes  that  this  caution 
was  not  given.  Taking  it  most  favourably  for  the  Crown,  it  is  a 
confession  made  under  duress,  with  a  view  and  under  the  hope  of 
bein^  admitted  as  an  approver:  (2  Buss.  Crim.  Law,  830.)  It  is 
sought  to  treat  M'Hugh  as  a  witness  so  far  as  to  deprive  him  of 
the  safeguard  provided  for  a  prisoner  by  the  statute,  at  the  same 
time  that  he  is  placed  in  the  position  ot  a  prisoner,  so  as  to  place 
before  his  mind  all  possible  inducements  to  save  himself  from  the 
fate  of  a  prisoner,  by  giving  evidence  against  his  fellow  prisoners. 
In  this  respect  the  present  case  differs  from  those  in  which  a  party, 
not  a  prisoner,  having  come  voluntarily  forward  and  been  examined 
witness,    has    been  afterwards  put  on  his   trial,   and  his 


as    a 


own  sworn  admission  used  against  him.  These  cases  went  on 
the  ground  that  the  witness,  being  a  free  man  at  the  time  his  evi- 
dence was  voluntarilv  given,  was  free  from  the  disturbing  influences 
of  hope  or  fear,  which  must  influence  a  person  in  custody.  The 
course  here  pursued  was  an  application  of  the  French  system,  and 
quite  opposed  to  the  spirit  of  our  criminal  and  statute  law. 
(Counsel  cited  and  commented  on  Reg.  v.  Davisy  6  Car.  &  P.  177; 
B.  V.  Wieehnfy  8  Car.  &  P.  250 ;  Reg.  v.  Ou)ens,  9  Car.  &  P.  83, 
and  238 ;  1  Phillipps's  Ev.  422  ;  1  Taylor.  722.) 

Majar^  Q.C.  (with  whom  Ritbert  Johnstone). — At  common  law 
the  rule  is,  that  anything  a  party  says  or  writes  is  evidence  against 
him,  subject  in  criminal  cases  to  the  exception  that  the  statement 
should  be  voluntary :  (2  Russ.  Crim.  Law,  857 ;  2  Leach  C.  C.  55^.) 
This  case  comes  under  the  rule  which  renders  the  evidence  admis- 
sible; because,  although  the  prisoner  was  is  custody,  he  thought 
proper  to  make  the  statement  of  his  own  motion.     There  are  two 
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questions  here ;  first,  was  this  statement  by  the  prisoner  volantary ; 
secondly,  does  the  fact  of  its  having  been  made  on  oath  invalidate 
it.  The  case  stated  shows  that  the  prisoner's  statement  was 
voluntary.  In  Scoffs  case  {7  Cox  Crim.  Gas.  169),  Lord  Campbell 
says  that  '^this  only  means  that  it  shall  not  be  induced  by  im- 
proper threats  or  promises,  because  under  such  circumstances  the 
party  may  have  been  influenced  to  say  what  is  not  true^  and  the 
supposed  confession  cannot  be  safely  acted  on.''  The  resnlt  of  the 
authorities  is  thus  stated  in  Taylor's  Evidence,  724  :  '*  On  the 
whole  it  seems  clear  that  if  a  prisoner,  on  being  examined  as  a 
witness,  has  consented  to  answer  questions  to  which  he  might 
have  demurred  as  tending  to  criminate  himself,  and  which,  there- 
fore, he  was  not  bound  to  answer,  his  statement  will  be  deemed 
voluntary,  and  as  such  may  be  subsequently  used  against  him  for 
all  purposes,  unless  he  be  protected  by  the  special  language  of 
some  statute."  It  has  been  urged  that  the  fact  of  a  statement 
being  on  oath  necessarily  involves  compulsion  of  some  kind,  and 
renders  it  inadmissible.  That  is  a  mistake.  If  a  man  comes  into 
court  with  a  written  statement  in  his  hand,  and  asks  to  be  sworn 
to  it,  can  it  be  said  that  it  is  not  a  voluntary  statement  ?  If  that 
test  be  applied^  it  will  be  seen  that  a  statement,  bein^  on  oath, 
does  not  necessarily  involve  its  being  involuntary.  Then,  with 
res:ard  to  the  fact  that  the  prisoner  was  in  custody^  and  the 
inference  that  has  been  drawn  that,  therefore,  the  information  was 
not  voluntary,  in  Ae^.  v.  Glennor  {I  Ir.  Cir.  Rep.  359), statements 
made  by  prisoners  in  custody  were  admitted,  because  there 
was  nothing  appearing  in  the  case  to  show  that  there  was  any 
inducement  held  out,  or  threat  used  towards  the  prisoner.  (He 
cited  and  commented  on  Moore's  case^  2  Lewin  C.  C.  37  ;  Maretan*s 
casej  1  Lewin ;  Wheater^s  case^  2  Moo.  C.  C.  45  ;  Rea.  v.  Mercenm, 
2  Stark.  N.  P.  Cases,  366  ;  Reff.  v.  Scott y  7  Cox  Cnm.  Cas.  164 ; 
Reff.  V.  Crossln/y  ibidem,  68 ;  Reg.  v.  Bolding^  2  Den.  C.  C.  430; 
and  Coggetfs  case^  25  L.  J.  93,  M.  C.) 

Dowse  in  reply. — The  oath  taken  by  the  prisoner  is  a  material 
element  in  the  consideration  whether  the  confession,  if  it  can  be  so 
called,  is  voluntary  within  the  rule  referred  to.  Halts  case 
(2  Leach,  559),  shows  that  a  confession  made  under  the  hope  of  the 
party  making  it  being  admitted  king's  evidence  is  not  admissible. 
The  same  rule  is  laid  down  in  Reg.  v.  Boswell:  (1  Car.  &  M.  584.) 
In  that  case  a  statement  made  by  Boswell  was  given,  and  it 
appeared  during  the  progress  of  the  trial  that  the  prisoner  on  the 
night  before  he  made  the  statement,  said  to  a  constable  that  he  saw 
no  reason  why  he  should  suifer  for  the  crime  of  another,  and  that 
as  the  Government  had  offered  a  free  pardon  to  any  one  concerned 
who  had  not  struck  the  blow,  he  would  tell  all  he  knew  about  the 
matter.  The  judge,  when  his  evidence  was  given,  struck  out  of 
his  notes  the  statements  made  by  the  prisoner,  which  bad  been 
previously  received  in  evidence.  It  has  been  said  in  the  course  of 
this  case  that  the  court  cannot  inquire  into  a  man's  motives  for 
making  a  confession  or  statement.     This,  as  a  general  rule,  is  not 
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disputed ;  but  if  a  prisoner,  by  telling  another  his  object  in  making        ^■"* 
a  confession,  can  disclose  what  is  passing  in  his  mind  so  as  to  shut     m*Huoh. 

out  his  statements  at  such  time,  another  prisoner  can  equally  dis-        

close  such  an  object,  if  not  by  words  by  such  an  act,  as  the  prisoner's  ^^^ 
here,  which  is  only  referable  to  one  motive,  his  expectation  of  Evidmoe'^ 
being  received  as  a  Crown  witness.  In  Rex  v.  Brutiey  (6  Car.  &  P.  Primmer m 
148),  a  statement  was  rejected  because  it  purported  to  be  taken  on  «'«<«««'*'• 
oath.  The  same  rule  is  acted  on  in  Reff.  v.  Pickersley  (9  Car  &  P. 
194)  and  Rex  v.  Wheatley:  (8  Car.  &  P.  250.)  In  Rex y.  Davis 
(6  Car.  &  P.  177),  it  was  held  that  what  the  prisoner  said  before 
the  magistrate,  as  a  witness,  could  not  be  received  in  evidence 
ngainst  her  when  she  was  on  her  trial  for  the  same  offence.  In 
Rex  V.  Lewis  (6  Car.  &  P.  161),  fiaron  Gurney  states  the  distinc- 
tion which  explains  the  apparent  difference  between  many  of  the 
cases.  In  that  case  several  persons,  one  of  whom  was  the  prisoner, 
were  summoned  before  a  magistrate,  touching  the  poisoning  of  one 
Elizabeth  Davis.  No  person  was  then  specifically  charged  with 
the  offence.  The  prisoner  was  sworn,  and  made  a  statement,  and 
at  the  conclusion  of  the  examination  was  committed  for  triaL  The 
judge  ruled  that  the  statement  was  not  admissible,  and  said,  **  This 
case  is  quite  distinguishable  from  the  one  you  have  cited  :  {Rex 
y.  Tubby  J  5  Car.  &  P.  530.)  Under  the  circumstances  of  that 
case,  I  should  have  been  disposed  to  agree  with  my  brother 
Vaughan.  I  remember  in  the  case  of  Rex  v.  Walker^  tried  in  the 
year  1806,  which  was  a  case  of  forging  a  will,  I  gave  in  evidence 
an  affidavit  made  by  one  of  the  prisoners  in  the  suit  in  Doctors 
Commons,  and  the  prisoner  was  convicted  and  executed.  But 
this  being  a  deposition  made  by  the  prisoner  at  the  same  time 
as  all  the  other  depositions  on  which  she  was  committed,  and  on 
the  very  same  day  on  which  she  was  committed,  1  think  it  is  not 
receivable.  I  do  not  think  this  examination  was  perfectly  volun- 
tary. The  cases  cited  for  the  prosecution  when  bankruptcy 
examinations  have  been  received  in  evidence  are  distinguishable 
from  such  a  case  as  this  for  two  reasons : — 1st,  In  these  bankruptcy 
cases  the  witness  is  compelled  by  law  to  give  the  evidence,  and 
when  given  it  is  evidence  for  all  purposes.  2nd,  The  statement 
on  oath  has  been  made  in  another  matter,  and  when  the  prisoner 
was  not  charged  with  any  offence.  Notwithstanding  Mr.  Taylor's 
view  of  this  question,  principle  should  exclude  this  evidence." 

Cur.  adv.  vuU. 

June  12,  1857. 

Lefroy,  C.  J.,  after  stating  the  facts. — In  an  information  a 
witness  never  states  anything  with  the  view  of  its  being  used 
against  him  as  here  it  is  sought  to  be  used.  When  under  an 
examination,  a  prisoner  after  being  cautioned,  will  state  everything 
which  he  thinks  will  make  for  himself,  and  it  is  a  most  important 
thing  for  the  prisoner  that  he  should  be  called  to  say  anything 
what  he  can  on  his  own  behalf,  because  it  gives  a  man  a  fair 
opportunity  if  he  have  a  real  substantial  alibiy  or  any  other  fact 
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which  would  negative  his  guilt  to  make  it  available^  and  if  he 
afterwards  substantiates  the  account^  there  is  an  air  of  truthful- 
ness given  to  it,  which  it  would  not  otherwise  possess.  As  Lord 
Hale  says,  it  is  not  merely  optional  with,  but  it  is  the  duty  of  the 
magistrate  to  give  a  prisoner  the  opportunity  of  stating  his 
defence,  and  of  putting  any  questions  to  the  witnesses  that  he  may 
think  useful  to  him.  On  the  other  hand,  here  you  would  seek  to 
begin  by  taking  an  information  from  a  man  as  a  witness,  bind  him 
over  to  give  evidence,  and  then  offer  this  information  as  evidence 
against  him.  Under  the  circumstances  of  this  case,  and  in  absence 
of  all  authority,  I  do  not  think  we  should  allow  this  information  to 
be  used  against  the  prisoner,  thus  depriving  him  of  the  benefit  he 
should  have  had  of  making  a  statement  &vourable  to  himself,  and 
explaining  the  evidence  if  it  were  originally  contemplated  to  use 
this  information  against  him  as  a  confession,  a  statement  by  a 
prisoner.  We  have  examined  closely  the  authorities,  and  although 
there  may  be  observations  of  writers  to  the  effect  that  judges  have 
gone  too  far  in  shutting  out  such  evidence,  we  have  found 
nothing  to  force  on  us  the  admission  of  an  information  made  under 
the  circumstances  of  this  case. 

Greene,  B. — I  felt  much  pressed  by  that  case  in  Carrington 
and  Payne,  which  seemed  a  direct  authority,  and  the  passage  in 
Tavlor  on  Evidence,  bearing  on  this  question.  I  have  thought  it 
right  to  look  into  the  cases  referred  to  in  Taylor,  and  find  that 
some  of  them  were  prior  to,  and  therefore  do  not  overrule  it.  My 
brother  Pennefather,  I  believe,  agrees  with  me.(i) 

Keogh,  J.,  concurred. 

(6)  Baron  Greene  caused  it  to  be  oommanicated  to  the  reporter  that  he  was  miataken  in 
iuppoeing  that  Baron  Pennefather  agreed  with  him.  Baron  Pennefather  adhered  to  hk 
origiaal  opinion. — P.  J.  M. 
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JUDICIAL  COMMITTEE  OF  THE   PKIVY  COUNCIL. 

December  5,  1857. 

Present :  The  Bight  Hon.  Lord  Wensletdale,  T.  P.  Leigh, 
Sir  W.  Maule,  Sir  E.  Kyan,  and  Sir  L.  Peel. 

Nga  Hoong  v.  The  Queen,  (a) 

CHminal  jurisdiction  —  Murder  partly  within  jurisdiction  —  Supreme 
Court  of  Calcutta — Limits  of  India  Company^s  charter — ^9  Geo.  4, 
c,  74,  «.  56 ;  9  Geo.  4,  c.  31,  s.  8. 

The  Stat.  9  Geo.  4,  c.  74,  s.  56  {applying  to  India  the  English  stai. 
9  Geo.  4,  c.  31,  s.  S,  as  to  persons  dying  within  the  jurisdiction  of 
felonious  wounds  given  without  the  jurisdiction^  and  vice  versa)  does 
not  extend  to  persons  who  were  not  otherwise  amenable  to  the  criminal 
jurisdiction  of  the  court.  And  the  expression  "  within  the  limits  of 
the  charter  of  the  said  united  company*'  means  within  the  "  limits  of 
the  trading  charter." 

THIS  was  an  appeal  from  a  judgment  of  the  Supreme  Court  of 
Calcutta. 

The  appeal  arose  out  of  the  following  circumstances: — ^In  or 
about  the  month  of  June,  1856,  the  appellants,  natives  of  a  part 
of  Burmah,  under  the  government  of  the  East  India  Company, 
were  apprehended  by  order  of  Mr.  Briggs,  the  Deputy  Commis- 
sioner of  Tavoy,  and  one  of  Her  Majesty's  Justices  of  the  Peace, 
on  the  charge  of  murdering  a  boat's  crew  of  natives  of  Tavoy,  in 
certain  uninhabited  islands,  called  the  Coco  Islands,  in  the  Bay  of 
Bengal ;  and  were  subsequently  sent  by  him  to  Calcutta,  to  be 
there  tried  in  the  Supreme  Court. 

Under  various  statutes,  the  criminal  jurisdiction  of  the  Supreme 
Court  has  always  practicallv  been  treated  as  applying  only  to 
crimes  committed  within  the  presidency  of  Calcutta  and  its 
factories,  and  to  crimes  committed  by  the  British  subjects  of  the 
Crown  within  the  mercantile  limits  of  the  East  India  Company's 
charter. 

The  Coco  Islands  are  not  within  the  town  of  Calcutta,  or  its 
factories,  and  the  appellants  are  not  British,  but  merely  subjects 
of  the  Crown. 

By  the  5Gth  section  of  the  act  9  Geo.  4,  c.  74,  it  was  provided 
'*  that  where  any  person  being  feloniously  stricken,  poisoned,  or 
otherwise  hurt,  at  any  place  whatsoever,  either  upon  the  land  or 

(a)  Reported  by  Jambs  Patbrsoh,  Esq.,  Barrister-at-Law. 
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NoA  HooHo  at  sea,  within  the  limits  of  the  charter  of  the  said  united  company, 
Thb  Qnxm.  ^'^^  ^*®  ^^  ^^^^  Stroke,  poisonings  or  hurt,  at  any  place  without 

those  limits ;  or,  being  feloniously  stricken,  poisoned,  or  otherwise 

1857.        hurt,  at  any  place  whatsoever,  either  upon  land  or  at  sea,  shall  die 
Murder—     ^^  ®"^^  strokc,  poisouiug  or  hurt,  within  the  limits  aforesaid,  every 
Jurisdtctionr—  oflencc  Committed  in  respect  of  any  such  case,  whether  the  same 
Supreme  Court  shall  amount  to  the  offencc  of  murder  or  of  manslaaghter,  or  of 
India  Com-    being  acccssory  before  or  after  the  fact  to  murder  or  manslaughter, 
pane's  charier,  may  be  dealt  with,  inquired  of,  tried,  determined  and  punished  by 
any  of  His  Majesty's  courts  of  justice  within  the  British  territories 
under  the  government  of  the  said  united  company,  in  the  same 
manner  in  all  respects  as  if  such  offence  had  been  wholly  committed 
within  the  jurisdiction  of  the  court  within  the  jurisdiction  of  which 
such  offender  shall  be  apprehended  or  be  in  custody." 

The  object  of  this  act,  as  appearing  by  the  preamble  thereto,  was 
to  extend  to  India,  and  to  those  who  were  subject  to  the  criminal 
law  of  England,  divers  alterations  which  had  then  lately  been 
made  in  the  criminal  law  of  England  by  authority  of  Parliament 

Shortly  before  the  passing  of  this  act,  an  act  of  Parliament  was 
passed  (9  Geo.  4,  c,  31),  the  8th  section  of  which  provided  "that 
where  any  person  being  feloniously  poisoned,  or  otherwise  hurt 
upon  the  sea,  or  at  any  place  out  of  England,  shall  die  of  such 
stroke,  poisoning,  or  hurt  in  England,  or  being  feloniously  stricken, 
poisoned,  or  otherwise  hurt  at  any  place  in  England,  shall  die  of 
such  stroke,  poisoning  or  hurt,  upon  the  sea  or  at  any  place  out 
of  England,  every  offence  committed  in  respect  of  any  such  case, 
whether  the  same  shall  amount  to  the  offence  of  murder  or  of 
manslaughter,  or  of  being  accessory  before  the  fact  to  murder,  or 
after  the  fact  to  murder  or  manslaughter,  may  be  dealt  with, 
inquired  of,  tried,  determined  and  punished  in  the  county  or  place 
in  England  in  which  such  death-stroke,  poisoning,  or  hurt  shall 
happen,  in  the  same  manner  in  all  respects  as  if  such  oflfence  had 
been  wholly  committed  in  that  county  or  place." 

The  appellants  submitted  that  sect.  56  of  the  act  9  Geo.  4,  c  74, 
was  framed  as  and  was  intended  to  be  an  adoption  of  sect.  8  of 
the  act  9  Geo.  4,  c.  31,  so  as  to  make  similar  alterations  in  the 
English  criminal  law  when  administered  in  India,  and  was  not 
intended  to  render  any  person  subject  to  the  criminal  jurisdiction 
of  the  Supreme  Court  who  was  not  previously  subject  thereto, 
and  was  not  intended  to  give  the  Supreme  Court  a  general 
jurisdiction  over  all  natives  in  cases  of  murder  and  manslaughter; 
and  that  this  was  the  just  result  to  be  collected  from  a  consideration 
of  the  preamble  and  the  various  provisions  of  the  act. 

The  appellants  were  found  guilty  under  the  indictment  preferred 
against  them,  found  on  the  stat.  9  Geo.  4,  c.  74,  s.  56.  The 
question  of  jurisdiction  having  been  reserved,  and  argued  before  the 
Supreme  Court,  two  judges,  viz.,  the  Chief  Justice  and  Buller,  J., 
were  in  favour  of  sustaining  the  jurisdiction  :  while  Jackson,  J., 
dissented.  Execution  of  the  sentence  having  been  respited,  the 
prisoners  now  appealed  to  Her  Majesty  in  Council. 
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Wigram,  Q.  C,  ForsyfJi,  Q.  C.  and  Melville^  for  the  appellants,  K®^  Hooho 
contended  that  the  stat.  9  Geo.  4,  c.  74,  did  not  extend  the  t„^  qItkeh. 

jurisdiction  of  the  court  over  persons  who  were  not  previously        

subject  to  its  jurisdiction :  (Dots  v.  The  King,  1  Moore  Ind.  Ap.        ^^^^' 
C.  67  ;  Russell  on  Crimes,  68,  69;  VaUance  v.  Liddell^  9  A.  &  E.     muHbt— 
932 ;  Lyde  v.  Bernard,  1  M-  &  W.  101.)  JurUdieiUm^ 

The  Solicitor-General  ( Keating)  and   fVelsbt/,  for  the  Crown,  ^^?P»J^^[^ 
contended  that  the  word  *^  person**  being  general,  and  there  being    /„^  ^7^. 
no  limitation,  the  statute  must  be  held  to  apply  to  all.  pane's  charter, 

mgram  replied. 

The  judgment  of  the  court  was  delivered  by 

Lord  Wensletdale. — Their  Lordships  in  this  case  have  had 
an  opportunity  of  consulting  the  arguments  in  the  Court  of 
Calcutta,  which  are  ably  and  perspicuously  stated  by  the  Chief 
Justice  and  BuUer,  J.,  on  one  side,  and  Jackson,  J.,  on  the  other, 
They  have  heard  as  well  eveiy  argument  which  could  be  advanced 
either  in  favour  of  the  conviction  or  against  it  at  the  bar;  and 
having  formed  their  conclusion,  and  entertaining  no  doubt  upon 
the  question,  they  think  it  would  be  improper  to  create  any 
further  delay  for  the  purpose  of  considering  this  case.  They  are 
quite  satisfied  that  the  judgment  cannot  be  supported,  and  that  the 
conviction  was  wrong.  The  question  in  this  case  depends  entirely 
upon  the  construction  of  the  9  Geo.  4,  c.  74,  and  of  the  56th 
section  of  that  act,  taken  in  conjunction  with  the  preamble.  Now 
there  is  nothing  more  clear  than  that,  with  respect  to  the  criminal 
law,  the  construction  is  always  to  be  strict ;  and  putting  a  strict 
construction  upon  the  56th  section  of  this  act,  we  have  no  doubt 
that  it  was  not  meant  to  apply  to  a  case  of  this  kind,  but  that,  in 
the  first  place,  it  extends  only  to  persons  who  were  otherwise 
amenable  to  the  criminal  jurisdiction  of  the  court  at  Calcutta,  who 
are  the  persons  described  in  the  first  section,  and  that  by  the 
language  of  the  section  in  question,  it  applies  only  to  cases  in 
which  the  felony  or  crime  has  been  committed,  by  persons  who 
could  commit  that  crime,  partly  within  the  jurisdiction  and  partly 
without.  The  object  of  the  statute,  as  appears  by  the  recital,  was 
for  the  purpose  of  applying  and  extending  to  the  British  territories 
in  India  the  same  provisions  as  had  been  recently  made  for  England 
with  respect  to  offences  committed  in  two  different  places,  or 
partially  committed  in  one  place  and  accomplished  in  another,  which 
provisions  had  been  the  subject  of  a  recent  enactment  in  the 
9  Gea  4,  c  31.  The  preamble  describes  that  to  have  been  the 
object  of  the  statute ;  and  there  can  be  no  doubt  that  we  must 
consider  the  preamble  as  a  key  to  the  construction  of  the  statute, 
though  it  would  not,  of  course,  control  every  provision,  for  we 
very  often  find  that  the  subsequent  provisions  of  a  statute  extend 
beyond  the  limits  of  the  preamble.  The  statute  goes  on  to  say 
that  the  object  being  that  the  '^  alterations  should  be  extended  to 
the  British  territories  under  the  government  of  the  C^nited 
Company  of  Merchants  of  England  trading  to  the  East  Indies,"  it 
is  therefore  enacted  that  the  act  *^  shall  extend  to  all  persons  and 
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NoA  HooMo  all  places^  as  well  on  land  as  on  the  high  seas,  over  whom  or  which 
Thb  QijBicv.  ^^^  criminal  jurisdiction  of  any  of  his  Majesty's  courts  of  justice 

*  erected  or  to  be  erected  within  the  British  territories  under  the 

1857.       government  of   the    United   Company    does  or  shall   hereafter 
ifiirder—     cxtcnd."     Now  that  clause  clearly  shows  that  the  object  of  the 
JurUdktUm—  Statute  was  that  it  should  apply  to  such  persons.     The   Solidtor^ 
St^prtimComH  Qeneral  says  that  the  word  "  extend  "  is  not  to  be  construed  to 
India  c^  confine  it  to  such  persons,  and  that  it  is  not  to  limit  the  juriadictioiL 
posiy'f  cAarier.  But  the  word  '*  extend  "  is  to  be  explained  by  the  preamble^  which 
states  the  object  of  the  statute  to  be  to  extend  the  recent  enact- 
ments of  the  act  which  is  in  force  to  the  East  Indiea,  and  the 
word  **  extend  "  is  to  be  read  as  if  it  were  **  apply."     Then  we 
must  consider  whether  the  56th  section  applies  merely  to  those 

Eersonsy  or  whether,  as  the  Chief  Justice  and  Mr.  Justice  Boiler 
ave  stated,  it  extends  beyond  the  preamble,  and  applies  to  an 
offence  completely  committed  within  the  limits  of  the  company'tf 
trading  charter,  but  not  within  the  limits  of  Calcutta.  Now, 
reading  that  clause,  we  think  there  is  really  no  difficulty  in  saying 
that  the  sole  object  of  it  was  that  it  should  apply  to  offences 
partially  committed  in  one  district  and  completed  in  another.  The 
word  ^'  feloniously,"  at  the  commencement  of  that  clause,  seems  to 
show  that  it  was  meant  that  at  the  time  when  the  person  gave  the 
original  stroke  he  was  a  person  capable  of  committing  felony.  One 
question  raised  before  us  by  the  learned  counsel  for  the  appellantfl, 
is  as  to  the  meaning  of  the  term  '*  within  the  limits  of  the  charter 
of  the  said  United  Company  ?"  On  that  point  I  believe  thdr 
Lordships  have  not  the  slightest  difficulty.  Those  words  are  to  be 
construed  in  the  same  way  as  they  are  used  in  the  statute  of 
26  Geo.  Zj  to  which  this  statute  forms  an  addition.  They  are  to 
be  construed  to  mean  within  the  limits  of  the  trading  charter  of 
the  company.  So  far,  therefore,  as  regards  the  place  of  committing 
the  offence,  this  was  an  offence  committed  within  those  limits,  and 
the  court  had  in  that  respect  jurisdiction.  But  the  words  of  the 
section  do  not  apply  to  entire  offences,  begun  and  completed 
within  the  jurisdiction,  but  to  those  partly  committed  within  and 

Eartly  without,  which  are  put  on  the  same  footing  as  if  they  had 
een  ^'  wholly  committed  within  the  jurisdiction. '  It  is  perfectly 
clear  that  the  term  ^'  wholly  "  shows  the  intention  of  the  Legis- 
lature to  be,  that  the  section  should  apply  only  to  that  description 
of  the  case ;  and  it  cannot  have  the  sense  of  '*  actually  committed" 
put  upon  it,  as  is  contended  on  the  part  of  the  Crown,  without 
doing  violence  to  the  words.  Therefore,  it  api)ear8  to  us,  pro- 
ceeding upon  the  ordinary  rules  of  the  construction  of  penal 
enactments,  that  the  object  of  this  section  was  merely  to  apply  the 
improveihent  of  law  which  had  lately  taken  place  in  England  to 
the  case  of  persons  amenable  to  the  courts  of  justice  at  Calcutta, 
beginning  to  commit  offences  in  one  place  which  were  afterwards 
completed  in  another ;  that  it  does  not  apply  at  all  to  a  case  of 
this  kind,  where  the  persons  committing  the  offence  were  not 
amenable  to  the  court  of  Calcutta,  and  where  the  whole  offence 
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which  has  been  .committed  was  within  one  jurisdiction.     The  court  ^^^  Hooho 
are  confirmed  in  their  opinion  as  to  the  meaning  of  the  statute,  j^^  Qubkh. 

with  respect  to  the  persons  to  whom  it  is  applicable,  by  the  last        

clause  of  the  1 27th  section.     It  is  introduced  at  the  end  of  this        ]^' 
statute  obviously  with  the  purpose  of  showing  what  class  of  persons     Murder^ 
were  liable  to  the  provisions  of  the  statute ;  and  it  extends  the  JurUdietum-' 
liability  of  persons  to  the  jurisdiction  of  the  courts  beyond  what  it  ^f^t^^^ 
has  been  before.     That  section  enacts  ^'  that  all  persons,  whether    j^Sa  Cum- 
British  subjects  or  others,  employed  by,  or  in  the  service  of,  his  pony't  i^arur. 
Majesty,  shall  be  held  amenable  to  the  criminal  jurisdiction  of  his 
Majesty's  courts  of  justice,  erected  or  to  be  erected  within  the 
British  territories,   under  the  government  of   the    said     India 
Company,  in  the  same  manner  as  persons  employed  by,  or  in  the 
service  of,  the  said  united  company,  are  now  by  law  subject  and 
amenable  to  the  said  jurisdiction."   Before  that  statute,  British  sub- 
jects properly  designated  as  British  subjects,  that  is,  British-born 
subjects  and  persons  in  the  service  of  the  East  India  Company,  were 
liable  to  the  jurisdiction  of  the  court  of  Calcutta ;  persons  not  in  the 
employment  of  the  East  India  Company,  but  in  the  employment  of 
his  Majesty,  were  not  so  liable.    This  statute  extends  the  liability  to 
those  who  are  servants  of  the  Crown ;  and  that  provision,  finding 
its  place  in  this  act  of  Parliament,  raises,  in   their  Lordships' 
opinion,  a  strong  inference  that  the  statute  was  meant  to  apply  to 
no  other  persons  than  those  who  were  liable  to  the  jurisdiction  of 
the  court  of  Calcutta,  to  which  the  last  clause  makes  a  coniderable 
addition.     Therefore,  looking  at  this  act  of  Parliament  altogether, 
their  Lordships  have  not  any  doubt  what  the  object  of  that  statute 
was ;  it  was  only  to  apply  the  law  which  had  been  lately  enacted 
in  England,  as  to  an  offence  partly  committed  in  one  part  and 
completed  in  another,  to  the  East  Indies,  and  not  to  make  a  new 
enactment  rendering  persons  liable  to  punishment  for  a  complete 
offence,  who  would  not  have  been  liable  before.     If  the  result  of 
our  decision  should  be  that  these  appellants  are  to  escape  from 
justice,  we  shall  regret  it ;  but  it  is  a  matter  which  cannot  influence 
our  judgment.     If  the  Mofussil  Court  has  no  jurisdiction  now,  by 
virtue  of  the  East  India  Company's  regulations,  to  dispose  of  this 
case,  they  must  escape  justice ;  but  we  are  not  in  any  way  to  alter 
or  construe  differently  the  rules  of  the  criminal  law,  in  consequence 
of  the  supposed  justice  of  a  particular  case.     The  rule  is,  that  the 
law  is  to  be  strictly  construed ;   and  so  construing  it,  or  even 
without  that  strictness,  the  construction  of  this  56th  section  appears 
to  us  to  require  us  to  pronounce  in  favour  of  the  appellants. 

Beversed. 
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COURT  OF  CRIMINAL  APPEAL. 

November  30^  1857. 

(Before  Cockburn,  C.J.,  Erle,  Williams,  Cbomptok^  JJ^ 

and  Channell,  B.) 

Reg.  v.  Closs.  (a) 

Forgery  at  Common  Law — FaUe  token — Obtaining  man^  by 

cheating — Indictment. 

Forgery  at  common  law  must  be  cf  tome  writing  or  document^  and, 
therefor e,  the  putting  the  name  of  a  painter  upon  the  copy  4^  one  ef 
his  pictures,  in  order  that  it  may  be  p€used  off  ae  the  original^  it  not  a 
forgery  at  common  law.  But  such  pasting  off  {^  the  copy  of  the 
picture  as  the  original,  and  obtaining  money  by  meant  of  smek  false 
representation,  is  a  cheat  at  common  law. 

The  indictment  must,  however,  allege,  specifically,  that  it  tpot  by  meam 
of  the  false  name  being  upon  the  picture  that  the  defendanJt  wts 
enabled  to  pass  off"  the  picture  to  the  prosecutor. 

THE  following  case  was  reserved  from  the  Central  Criminil 
Court  by  the  common  Serjeant  of  the  citj  of  London. 
The  prisoner  was  tried  at  the  last  October  sessions  of  the  Centnl 
Criminal  Court,  on  an  indictment,  the  first  count  of  which  charged 
him  with  obtaining  money  by  false  pretences,  and  upon  this  he  was 
acquitted.  He  was,  however,  found  guilty  upon  the  reniainiog 
counts  of  the  indictment,  which  were  as  follows :  And  the  jurm 
aforesaid  upon  their  oath  aforesaid  do  further  present,  that  before 
the  time  of  the  commission  of  the  offence  in  this  count  hereinafter 
stated  and  charged,  one  John  Linnell  of  Redhill,  in  the  coantj 
of  Surrey,  an  artist  in  painting  of  great  celebrity,  and  well  known 
as  such  to  the  liege  subjects  of  our  Lady  the  Queen,  had  painted 
a  certain  large  and  valuable  picture,  whereon  he  had  painted  his 
name  to  denote  that  the  said  picture  had  been  painted  by  him  the 
said  John  Linnell.  And  the  jurors  aforesaid  npon  their  oath 
aforesaid  do  further  present,  that  the  said  Thomas  Closs,  being  a 
dealer  in  pictures,  well  knowing  the  premises  aforesaid,  and  beug 
a  person  of  fraudulent  mind  and  disposition,  and  devising,  contriv- 
ing, and  intending  to  cheat  and  defraud  on  the  24th  day  of  July, 
in  the  year  of  our  Lord,  1857,  and  on  divers  other  days  between 
that  day  and  the  time  of  taking  this  inquisition,  knowingly,  wil- 

(a)  Reported  bjr  B.  C.  RoBnisoir,  Eaq^  Bamister-ai-Lair. 
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fully,  falsely,  fraudulently,  and  deceitfully,  and  within  the  juris-        Baa. 
diction  aforesaid,  did  keep  in  a  certain  shop  wherein  he  the  said       oJjas. 

T.  Cioss  did  carry  on  his  said  trade  of  a  dealer  in  pictures,  a  certain        

painted  copy  of  the  said  picture,  on  which  said  painted  copy  was  is&7. 
then  and  there  unlawfully  painted  and  forged  the  name  of  the  said  j,^~" 
John  Linneil,  with  intent  thereby  and  by  means  thereof  to  denote  Fabe  pretmees. 
that  the  said  copy  of  the  said  picture  was  an  original  picture 
painted  by  the  said  J.  Linneil.  And  the  jurors  aforesaid  upon 
their  oath  aforesaid  do  further  present,  that  the  said  T.  Closs  well 
knowing  the  said  picture  so  in  his  possession  to  be  such  copy  of 
the  said  picture  so  painted  by  the  said  J.  Linneil  as  aforesaid,  and 
well  knowing  the  name  of  the  said  J.  Linneil  so  painted  upon  the 
said  copy  to  be  forged,  did  wilfully,  falsely,  fraudulently,  and 
deceitfully,  and  within  the  jurisdiction  aforesaid,  offer  and  expose 
for  sale  the  said  copy  with  the  said  forged  name  so  upon  it,  and 
did  offer,  utter,  dispose  of,  sell  and  put  off  to  Henry  Fitzpatrick 
the  said  painted  copy  as  and  for  the  genuine  picture  of  the  said 
J.  Linneil,  with  intent  to  cheat  and  defraud  the  said  H.  Fitz- 
mtrick  of  his  moneys  and  valuable  securities ;  and  that  the  said 
T.  Closs  did  so  fraudulently  cheat  and  defraud  the  said  H.  Fitz- 
patrick of,  and  did  so  fraudulently  obtain  from  the  said  H.  Fitz- 
patrick valuable  securities,  to  wit,  a  cheque  and  three  bills  of 
exchange,  with  intent  to  defraud. 

And  the  jurors  aforesaid  upon  their  oath  aforesaid  do  further 
present,  that  before  the  time  of  the  commission  of  the  offence 
in  this  count  hereinafter  stated  and  charged,  one  J.  Linneil 
of  Kedhill,  in  the  county  of  Surrey,  an  artist  in  painting 
of  great  celebrity,  and  well  known  as  such  to  the  liege  subjects 
of  our  Lady  the  Queen,  had  painted  a  certain  large  and 
valuable  picture,  whereon  he  had  painted  his  name  to  denote 
that  the  said  picture  had  been  painted  by  the  said  J.  Linneil ;  and 
the  jurors  aforesaid  upon  their  oath  aforesaid  do  further  present, 
that  the  said  T.  Closs  being  a  dealer  in  pictures,  and  being  a 
person  of  fraudulent  mind  and  disposition,  and  devising,  contriv- 
ing, and  intending  to  cheat  and  defraud  on  the  24th  day  of  July, 
in  the  year  of  our  Lord,  1857,  and  within  the  jurisdiction  aforesaid, 
unlawfully,  wilfully,  and  wickedly  did  procure  and  have  in  his 
possession  for  the  purposes  of  sale  a  certain  painted  copy  of  the 
said  picture,  on  which  said  painted  copy  of  the  said  picture  was  then 
and  there  unlawfully  painted  and  forged  the  name  of  the  said 
J.  Linneil.  And  the  jurors  aforesaid  upon  their  oath  aforesaid 
do  further  present,  that  the  said  T.  Closs,  well  knowing  the  name 
of  the  said  J.  Linneil  so  painted  upon  the  said  copy  to  be  forged, 
did  then  and  there,  and  within  the  jurisdiction  aforesaid  unlaw- 
fully, deceitfully,  wickedly,  and  fraudulently  offer,  sell,  dispose  of, 
utter,  and  put  off  to  the  said  H.  Fitzpatrick  the  said  painted  co[)y 
of  the  said  original  painted  picture  with  the  name  of  the  said 
J.  Linneil  so  painted  and  forged  thereon  as  aforesaid,  and  the 
said  forged  name  of  the  said  J.  Linneil  for  a  certain  large  sum  of 
money,  to  wit,  the  sum  of  130/.,  to  the  great  damage  and  deception 
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^■O'        of  the  8aid  H.  Fitzpatrick,  to  the  evil  example  of  all  others  in 

Ci^       the  like  case  offending,  and  against  the  peace  of  our  Liadj  the 

Queen,  her  crown  and  dignity. 

1857.  It  yf^Q  objected  by  the  prisoner's  counsel  in  arrest  of  judgment 

Forgery--     that  thosc  counts  discloscd  no  indictable  offence,  and  the  judgment 

FaUe  pretencet.  was  respited  until  the  next  session,  that  the  opinion  of  this  coart 

be  taken,  whether  or  not  the  second  and  third  counts  or  either  of 

them   sufficiently   showed  an  indictable  offence  at  common  law. 

The  prisoner  remained  in  custody. 

M^Intyre  for  the  prisoner. — The  second  count  is  bad.  for  it  does 
not  allege  a  cheat  as  against  the  public,  but  merely  against  a 
private  individual :  (2  Russ.  280.)  Again,  the  count  is  bad  for 
not  alleging  that  it  was  by  means  of  the  said  cheat  that  the 
money  was  obtained.  It  alleges  possession  of  the  picture,  the 
offering  with  intent  to  cheat,  and  the  obtaining  the  money,  but 
the  means  by  which  the  money  was  obtained  are  not  alleged. 
It  is  quite  consistent  with  that  count  that  the  money  was  not 
obtained  by  reason  of  the  name  of  Linnell  being  then  upon  the 
picture.  As  to  the  third  count.  The  crime  of  forgery  is  defined  in 
Kuss.  318,  to  be  'Hhe  fraudulent  making  or  altenng  a  writing  to 
the  prejudice  of  another  man's  right,  and  it  clearly  does  not 
include  this  case.  Forgery  must  be  of  the  whole  or  of  some 
material  part  of  a  written  instrument.  What  was  done  here  was 
no  more  than  saying  that  the  picture  was  piinted  by  LinnelL 
But  there  cannot  be  a  forgery  of  a  picture.  It  may  be  imitated, 
but  it  cannot  be  forged.  The  name  of  ^'  Linnell "  is  no  more  than 
a  tree  or  a  house  painted  upon  it.  It  is  part  of  the  whole  thing 
imitated,  but  it  is  not  a  forgery.  Suppose  a  man  were  to  put  the 
name  of  Joseph  Manton  upon  a  gun,  and  pass  it  off  as  made  by 
that  maker,  surely  that  would  not  be  a  forgery  of  the  gon, 
although  it  might  be  a  false  pretence  knowingly  to  obtain  money 
by  so  representing  it.  The  name  of  a  painter  on  a  picture  is  no 
more  than  a  trade  mark  on  goods,  and  it  has  never  yet  been  held 
that  copying  trade  marks  is  forgery.  The  only  subject  of  forgery 
here  would  be  the  signature,  but  there  is  no  averment  that  uere 
was  any  uttering  of  the  forged  signature  as  distinct  from  the 
picture,  even  if  that  would  be  an  offence.  Supi)ose  in  the  case  of 
the  gun  that  it  was  really  made  by  Manton,  but  that  his  name  was 
put  on  it  by  some  other  person,  could  the  instrument  be  said  to  be 
forged,  when  in  truth  it  was  genuine,  and  nothing  about  it  was 
spurious  except  the  trade  mark  ? 

Metcalfe  for  the  prosecution. — It  is  not  necessary  to  shov 
that  the  cheat  was  one  which  affected  the  public  generally 
(Allevn's  case^  Tremaine's  P.C.  109;  Be  WorrelU  ib.  106),  any 
frauoulent  device  calculated  to  deceive  a  person  of  ordinary  under- 
standing-is sufficient.  A  bare  lie  may  not  be  indictable,  but  if  to 
that  is  added  a  false  token,  then  there  is  a  cheat  at  common  law. 
The  third  count  is  a  good  count  for  forgery.  It  shows  that  the 
signature  of  Linnell  was  a  forgery,  and  that  the  prisoner  know- 
ingly put  off  the  picture  with  the  signature  upon  iL     It  is  di^ 
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Rao. 

9. 


tinctly  averred,  therefore,  that  the  prisoner  uttered  the  signature 

if  he  uttered  the  picture  with  the  signature  attached.     Suppose  he       clobs. 

had  uttered  a  separate  document^  purporting  to  be  a  certificate  of       

Linnell,  signed  oy  him,  that  the  picture  was  of  his  painting,  that       ^^* 
would  surely  be  a  forgery,  and  the  fact  that  such  certificate  is     jrorgmy^ 
on  the  painting  itself  will  not  make  it  less  a  forgery :  (72.  v.  Fal$e  prttmcet. 
Toshacky  1  Dear.  C.  C.  285  ;  23  L.  J.  51,  M.  C. ;  A  v.  Sharman, 
6  CoxCrim.  Cas.312.) 

CocKBURN,  C.  J. — If  you  once  go  beyond  a  writing  where  are 
YOU  to  stop  ?  Could  there  be  a  forgery  of  sculpture  ?  There  is 
here  no  allegation  of  a  distinct  uttering  of  the  signature. 

Metcalfe. — There  is  a  sufficient  averment  to  sustain  the  indict- 
ment after  verdict. 

Williams,  J. — It  is  quite  consistent  with  the  facts  here  that 
the  defendant  sold  the  picture  without  calling  attention  to 
the  signature. 

M^IrUyre  replied.  Cur.  adv.  vuU. 

JUDGMENT. 

CoCKBURN,  C.  J.,  now  delivered  judgment  as  follows : — The 
prisoner  was  indicted  on  a  charge  of  having  sold  to  one  Fitz- 
patrick  a  picture  as  and  for  an  original  picture  painted  by  Linnell, 
when  in  truth  it  was  only  a  copy,  and  that  he  had  passed  it  off  by 
means  of  having  the  name  **  J .  Linnell "  painted  in  the  comer  of 
the  picture  in  imitation  of  the  original,  which  bore  such  signature. 
There  were  three  counts  in  the  indictment  The  first  was  for 
obtaining  money  by  false  pretences,  on  which  the  prisoner  was 
acquitted.  The  second  was  for  a  cheat  at  common  law ;  and  the 
third  for  a  cheat  by  means  of  forgery  at  common  law.  As 
to  the  third  count,  we  are  all  of  opinion  that  that  was  no 
forgery.  A  forgery  must  be  of  some  document  or  writing ;  but 
the  name  of  Lmnell  in  this  case  can  only  be  regarded  as  an . 
arbitrary  mark  put  upon  the  picture  by  the  painter  to  enable  him 
to  recognize  his  own  work.  As  to  the  second  count,  we  have 
carefully  looked  into  the  authorities,  and  we  think  that  if  a  person 
in  the  way  of  his  trade  or  business  put,  or  suffer  to  be  put,  a  false 
mark  or  token  upon  any  article  so  as  to  pass  ofi^  as  genuine  that 
which  is  spurious,  and  the  article  is  sold,  and  money  obtained  by 
means  of  that  false  mark  or  token,  that  is  a  cheat  at  common  law. 
As  for  instance  in  the  example  put  of  a  man  selling  a  gun  with  the 
mark  of  a  particular  manufacturer  upon  it,  he  intending  to  have 
it  believed  that  it  was  the  work  of  such  manufacturer,  but  well 
knowing  it  was  not  so,  that  would  be  a  cheat,  and  the  seller 
would  be  liable  to  punishment.  But  then  the  indictment  must  be 
framed  to  meet  such  a  case,  and  we  are  of  opinion  that  this  count 
is  not  so  framed ;  for  although  it  sets  out  the  false  token,  it  does 
not  sufficiently  show  that  it  was  by  the  means  of  that  false  token 
that  the  prisoner  was  enabled  to  pass  off  the  picture  upon  the  pro- 
secutor, and  to  obtain  his  money.  We  think,  therefore,  that  this 
conviction  cannot  be  sustained. 

VOL.   VII.  2   K 
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*^  Crompton,  J. — With  respect  to  cheats  at  comnxm  law  the 

CLoea.       modem  authorities  have  to  some  extent  qualified  the  older  ones, 
and  left  the  law  upon  the  subject  in  some  doubt.     In  this  case, 
however,  I  think  no  such  difficulty  arises^  and  I  therefore  agree 
Forgery—    with  the  rest  of  the  court  that  the  conyiction  must  be  qaashed. 

FaUt  pretemen.  CmtictiOn  quoshed. 

Metcalfe  for  the  prosecution. 
M^Intyre  for  the  prisoner. 


1857. 


COURT  OF  CRIMINAL  APPEAL- 

April  24,  1858. 

(Before   Pollock,    C.B.,    Wightman,   Willes^  JJ., 

Bramwell,  B.J  and  Btles,  J.) 

Reo.  v.  John  Jokes  akb  Hehbt  Jokbs.  {a) 

Larceny-^Metal  fixed  in  land — Sundial  in  a  churchyard-^7  ^  8  Geo.  4, 

e.  29,  8.  44. 

A  copper  iundial  fixed  on  the  top  of  a  wooden  post  standing  in  a  ckurek- 
yard,  is  metal  fixed  in  land  in  a  place  dedicated  to  pubnc  use^  and  the 
subject  of  larceny^  within  the7  Sf  S  Geo,  4,  c.  29,  s,  44. 

THE  following  case  was  reserved  and  stated  by  BramweD, 
B.:— 

The  prisoners  were  convicted  before  me  at  the  last  asfflzes  at 
Cardigan,  and  sentenced  each  to  one  month's  imprisonment  with 
hard  labour,  and  five  years'  reformatory)  on  an  indictment  under 
the  7  &  8  Geo.  4,  c.  29,  s.  44,  which  charged  that  they  8tole»  and 
that  they  ripped  with  intent  to  steal,  certain  metal  fixed  in  land. 
The  property  was  laid  in  the  perpetual  curate  of  the  parish  and 
in  the  churchwardens  and  overseers,  naming  them. 

It  was  proved  that  in  the  churchyard  of  the  parish  in  qnestion, 
stood  a  wooden  post ;  fixed  on  the  top  of  this  post  was  a  sundial 
made  of  copper.  This  the  prisoners  nad  taken  off  the  post,  pro- 
bably by  removing  the  screws  with  which  it  was  fastened* 

Entertaining  doubts  whether  the  case  was  within  the  statute, 
I  reserved  the  case  for  the  Court  of  Criminal  Appeal. 

Gr.  Brahwell. 

Bmoen,  for  the  Crown. — The  7  &  8  Geo.  4,  c  29,  a.  44,  enacts 
*^  that  if  any  person  shall  steal,  or  rip,  cut,  or  break  with  intent  to 

(a)  Reported  by  J.  Thompsok,  Esq.,  Barrister-at-Law. 
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fltealj  any  glaee  or  woodwork  beloi^ing  to  anj  building  whatsoever,        ^^' 
or  any  lead,  iron^  copper,  brass,  or  other  metal,  or  any  utensil  or      johks. 

fixture   whether  made  of   metal  or    other  material^  respectively       

fixed  in  or  to  any  building  whatsoever,  or  anything  made  of  metal        ^^^^• 
fixed  in  any  land  being  private  property,  or  for  a  fence  to  any     Larceny  d' 
dwelling-house,  garden,  area,  or  in  any  square,  street,  or  other  nutnijixedio 
place  dedicated  to  public  use  or  ornament,  every  such  offender       ^"^ 
shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall  be 
liable  to  be  punished  in  the  same  manner  as  in  the  case  of  simple 
larceny,  and  in  case  of  any  such  thing  fixed  in  any  square,  street, 
or  other  like  place,  it  shall  not  be  necessary  to  allege  the  same  to 
be  the  property  of  any  person."    A  churchyard  is  a  place  dedicated 
to  public  use  within  the  meaning  of  this  section,  and,  therefore, 
stealing  fixtures  out  of  a  churchyard  is  punishable   under  this 
section.     The  circumstances  of  this  case  are  not  distinguishable 
from    those    in  the    following  cases    reported    in    2    Russ.    on 
Crimes,  65 : — ^'  Upon   an    indictment  for  receiving  stolen  brass, 
which    alleged    that    one    E.     Smith    had    been    convicted    of 
stealing  the  brass  fixed   in  the  churchyard  at  M.,   that  being 
'a  place  dedicated  to  public  use,'  evidence  was  given  that  the 
brass  was  fixed  into  many  of  the  tombstones  in  the  churchyard ; 
and  it  was  objected  that  the  words  ^  other   place  dedicated  to 
public  use  or  ornament,'  meant  places  ejusdem  generis  with  square 
and  street     Bosanquet,  J. — This  statute,  which  is  rather  par- 
ticolarly  worded,  makes  it  an  offence  to  steal  brass  fixed  in  any 
square,  street,  or  other  place  dedicated  to  public  use  or  ornament ; 
and  I  think  that  a  churchyard  is  a  place  of  that  kind  within  the 
meaning  of  this  act.     If  the  prisoner  is  convicted,  I  do  not  say 
that  I  will  reserve  the  point,  but  I  will  take  it  into  further  con- 
sideration.     The  prisoner  was  acquitted:  {Rex  v.  BUch^  4  C.  &  P. 
377.)    In  a  previous  case  where  the  prisoners  were  indicted  for 
receiving  brass  knowing  it  to  have  been  stolen,  and  it  was  proved 
that  the  brass  had  been  a  plate  affixed  by  rivets  to  a  tombstone  in 
,  a  churchyard,  and  that  the  tomb  was  formed  of  one  flat  stone  at 
the  top,  which  was  supported  by  others  underneath,  Vaughan,  B., 
at  first  said,  ^  The  words  of  the  act  are  very  general,  and  I  think 
extend  to  every  kind  of  building ;  and  I  think  that  this  kind  of 
tomb  may  be  said  to  be  a  building.'    But  on  being  referred  to 
Bex  V.  Reece^  2  Russ.  on  Crimes,  65,  he  expressed  doubts  whether 
the  tomb  could  be  considered  as  a  building  within  the  meaning  of 
the  act.  It  was  then  urged  that  the  case  came  either  within  the  words 
^anything  made  of  metal  fixed  in  any  land  being  private  property,' 
or  a  *  place  dedicated  to  public  use  or  ornament ;'  and   Yaughan, 
B.,  inclined  to  think  the  latter  words  sufficiently  general  to  include 
this  case,  and  the  prisoners  being  found  guilty,  he  postponed  the 
case  to  consult  Park,  J.  A.,  J.  ;  and  the  prisoners  were  merwards 
aentenced  without  any  notice  being  taken  of  the  point :  {Rex  v. 
m/bhn  and  Daniel  Jones^  MS.)"      It  is  submitted,  therefore,  that 
the  conviction  is  good. 

No  counsel  appeared  for  the  prisoners. 

2  K  2 
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land. 


Bramwell,  B. — My  difficulty  is  not  as  to  a  chnrchyard  beii^ 
a  place  dedicated  to  public  use,  but  as  to  whether  such  a  place  is 
within  the  act.  The  statute  first  speaks  of  metal  fixed  to  a  buildii^, 
then  of  metal  fixed  in  land,  being  private  property ;  then  of  metal, 
part  of  a  fence^  to  any  dwelling-house,  garden,  area ;  then  of  metal, 
part  of  a  fence,  in  any  square,  street,  or  other  place  dedicated  to 
public  use  or  ornament.  This  shows,  to  my  mino,  that  by  *^  other 
place  dedicated  to  public  use  or  ornament,"  was  meant  place 
ejusdem  generU  as  square  and  street,  and  I  doubt  if  a  churchyud  is 
such  a  place.  Agam,  is  metal  fixed  on  a  post  let  into  the  ground, 
metal  fixed  in  land  within  the  meaning  of  this  section  ? 

Pollock,  C.  B. — I  believe  all  the  rest  of  us  are  agreed  that 
this  was  metal  fixed  in  land,  in  a  place  dedicated  to  public  use, 
vnthin  the  contemplation  of  this  section. 

Bramwell,  B. — I  own  I  cannot  see  that  this  case  is  within  the 
meaning  of  the  act.  This  was  not  metal  fixed  in  land,  being 
private  property,  nor  was  it  part  of  a  fence  of  any  dwelling-house, 
or  of  any  square  or  street.  1  doubt  if  a  churchyard  is  a  public 
place  within  that  section,  and  whether  a  piece  of  metal  fixed  on 
the  top  of  a  piece  of  wood  fixed  in  the  ground,  is  metal  fixed  in 
land. 

WiLLES,  J. — If  my  brother  Bramwell  were  right,  it  would  be 
an  oifence  to  steal  the  iron  railing  of  Hanover  Square,  but  none 
to  steal  the  bronze  statue  of  William  Pitt,  erected  therein. 

Gmoictian  cffirvuJL 
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COURT  OF  CRIMINAL  APPEAL. 
April  24,  1858. 

(Before  Pollock,  C.B.,  Wightman,  Willes,  JJ., 
Bbahwell,  B.|  and  Btlbs,  J.) 

Reg.  v.  Francis  Griffiths,  (a) 


ire  of  agent — Fraudulent  insertion  of  larger 
sum  than  paid. 

B.  was  employed  to  collect  and  deliver  parcels  by  a  railway  company^ 
and  teas  paid  a  sum /or  collecting,  and  also  a  sum  for  delivering  each 
parceL  The  station-masterj  whose  duty  it  was  to  pay  B.,  falsely  told 
B.  that  the  company  had  determined  to  discontinue  paying  for  the 
delivery  of  the  parcels,  and  to  pay  only  for  collecting.  The  station- 
master,  in  his  accounts  with  the  company,  continued  to  charge  them 
with  payments  to  B,  for  the  delivery  of  parcels,  and  as  vouchers  for 
such  payments  wrote  on  the  side  appropriated  to  the  collection  of 
parcels,  in  the  printed  forms  for  the  accounts  supplied  by  the  company, 
*'  Beceived  for  B.,^  which  a  servant  oj  B*s,  to  whom  he  paid  the 
moneys  due  for  collecting  the  parcels,  signed.  Afterwards  the  station- 
master  secretly  put  a  receipt  stamp  under  the  signature,  and  wrote 
across  it  the  aggregate  amount  both  for  collecting  and  delivering  the 
parcels  : 

Held  to  be  a  forgery. 

THE  following  case  was  reserved  and  stated  hj  Bramwell, 
B.:— 
The  prisoner  was  convicted  before  me,  at  the  last  Carpiar- 
thenshire  assizes,  of  forgeiy,  and  sentenced  to  one  year's  imprison- 
ment, with  hard  labour.  He  was  station-master  at  the  Narbeth- 
road  Station  of  the  South  Wales  Rulway.  One  Bowers  collected 
and  distributed  parcels  that  were  sent  from  and  arrived  at  the 
station.  For  each  service  he  was  entitled  to  pajrment,  which  the 
prisoner  ought  to  have  made  to  him.  Printed  forms  were  furnished 
the  prisoner,  one  of  which  accompanied  this  case.  These  printed 
forms  he  had  to  fill  up  and  return.  He  told  Bowers  that  the 
company  had  detenmned  not  to  pay  him  anvthing  for  delivery, 
but  only  for  collecting ;  Bowers  assented.    This  statement  of  the 

(a)  Reported  hj  J.  Thomfsoh,  Esq.,  Barrister -At-Law. 
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^^        prisoner  was  antrue,  and  he  continued  to  charee  the   companj 
Gbittiths.    with  payments  porporting  to  be  made  to  Bowers  for  delivery.     Is 

order  to  furnish  a  voucher  to  the  company  for  these  alleged  pay* 

'^^-  ments,  the  prieoner  continued  to  fill  up  the  sheets  as  before,  and 
Forytrg.  then  on  the  right-hand  side  of  the  dividing  line  he  wrote,  as  is  seea 
in  the  form  annexed,  "  Reced.  for  Wm.  Bowers."  The  prisoner 
paid  Allen,  Bowers's  servant,  the  amount  of  the  right-hand  column 
only,  aod  then  procured  Allen  tongn  the  receipt,  and  when  Allen 
had  signed  it,  the  prisoner,  unknown  to  Allen  or  Bowers,  put  ■ 
receipt  stamp  nnder  Allen's  name,  and  on  it  pat  a  sam  in  figures, 
theaggr^ate  of  both  columns.  I  left  it  to  the  jury  to  sa^  whether 
the  ^ument  thus  added  to,  meant  differently  to  what  it  meant 
before.     They  found  it  did. 

The  conviction  is  right,  unless  I  ought  to  have  direoted  an 
acquittal,  as  to  which  Ihave  to  reqnest  uie  opinion  f>f  the  Court 
of  Criminal  Appeal. 

Q.  Bravweli. 
The  printed  form   of  the  accounts  annexed  to  the  case  wis 
headed : — 

"  South  Wales  Railway,  an  accooot  of  parcels,  inwards  and 
outwards.     Week  ending — 185     ." 

The  following  is  a  copy  of  the  material  part  of  the  printed  fian 
falsified  by  the  prisoner : 

Sxpiirsia. 


Paid   to    Bowen 


Reced.  per 

Wm.  Bowcn, 
J  no.  AUen 


"Tbia  teeouDt  U  to  be  attadied  to  Ui«  veeklj  abatnct  (No. — ),andb  tabe 
accompanied  bf  leceipts  for  tbe  unouota  piid  tor  coUecting  and  M&mj, 
cither  on  thii  or  «  sepuate  p»pa." 

Giffard  appeared  for  the  Crown,  but  was  not  called  upon  U 
argue. 

No  oounsel  appeared  for  the  prisoner. 

By  the  CoOKT.  Onimc^im  t^mmtd. 
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COURT  OF  CRIMINAL  APPEAL, 

April  24,  1858. 

(BefcMc«  Pollock,  C.B.,  Wiohtman,   Willes,  JJ., 
B&AMWBLLy  R,  and  Btles,  J.) 

Req.  V,  MoAH.  (a) 

Forgery — TuHmamal  of  character^-^LeUer. 

7^  forgery  of  a  letter  of  recommendation  of  character,  with  intent 
fraudulenify  to  obtain  a  situation  a$  a  poliee-constaUey  is  an  Ojffence  at 
common  law, 

TH£  following  case  was  reserved  and  stated  by  Bramwell, 
R:— 

The  prisoner  was  convioted  before  me  at  the  last  Chester  assizes. 

The  nrst  four  counts  of  the  indictment  charged  the  forcing  and 
Htterin^  by  the  prisoner,  of  a  letter,  purporting  to  be  written  by 
one  Oakley, 

The  next  four  contained  the  same  charges  as  to  a  letter  purport* 
ingto  be  written  by  one  Godley. 

The  ninth  count  ^aiged  the  [prisoner  with  forging  the  letter,  pur* 
porting  to  be  signed  by  Oakley,  with  intent  fraudulently  to  obtain, 
and  whereby  he  did  fraudulently  obtain,  a  situation  as  police  con- 
stable in  the  Cheshire  force. 

The  tenth  was  the  same  as  the  nindi,  save  that  it  related  to  the 
letter  purporting  to  be  signed  by  Godley. 

The  eleventh  was  for  uttering  the  two  letters,  knowing  them  to 
be  forged,  to  the  chief  constable  of  the  Cheshire  force,  with  intent 
to  deceive  him,  and  obtain  from  him,  he  having  power  to  grant 
it,  a  place  in  the  force,  and  whereby  he  got  such  place. 

The  twelfth  count  was  for  falsely  pretending  that  those  letters 
were  genuine,  and  thereby  obtaining  the  situation  of  constable. 

The  letters  were  as  follows : — 

^'  Chief  Constable's  Office,  Carlisle, 
''  Nov.  4,  1867. 

**  Sir, — I  am  directed  by  the  chief  constable  to  acquaint  you  that 

(a)  Keportttd  by  J.  Tuomtso^)  Esq.,  Baxrister-at-Law. 
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Rko.        constable  Moah  resigned  his  sitaation  at  his  own  reqaest.    His 

^^'         character  very  good.     Inclosed  I  send  his  papers. 

.^^  "  I  am.  Sir, 

1858.  *<  Geo,  W.  Oaklet, 

**  Supt-  C.  and  W.  C.  C.'' 
**  To  all  whom  this  may  concern, 

•'Liverpool,  May  18,  1857. 
"  No.  7,  Pleasant  Hill-street 
**  Sir, — I  hereby  certify  that  I  have  known  Chas.  Moah  upwards 
of  seven  years.     I  can  say  with  confidence  he  is  a  sober,  steady 
man,  and  I  can  with  ereat  confidence  recommend  him  to  the 
sitaation  as  police  constable. 

^*  I  have  had  him  in  my  employ  for  some  time,  and  found  him  a 
very  upright  man. 

**  I  am,  yours  resp^tfully, 
^*  T.  Dunne,  Esq.  "  W.  Godlet.** 

The  prisoner  forged  them  and  uttered  them  to  Captain  Smith, 
the  chief  constable,  and  by  the  means  of  them  got  a  situation  as 
constable. 

Entertaining  doubts  if  any  offence  was  disclosed  or  proved,  I 
reserved  the  question  and  released  the  prisoner  on  baiL 

G.  Bbamwell. 
APIntyre  for  the  Crown — The  case  oiReg.  v.  Sharmafi^  1  Dearsly 
C.  C.  285,  is  precisely  in  point,  where  it  was  held  that  the  utter^ 
ing  of  a  forged  testimonial  to  character,  knowing  it  to  be  forged, 
with  intent  to  deceive,  and  thereby  obtain  a  situation,  was  an 
indictable  offence,  the  ground  of  decision  being  that  the  forging  of 
such  a  document  was  an  offence  at  common  law.  [Bramwell,  R 
-^That  case  was  not  cited  upon  the  trial.]  So  in  Reg.  v.  ToshJadL, 
1  Den.  C.  C.  492,  the  forging  of  a  certificate  purporting  to  be 
made  by  the  examiners  of  the  Trinity  House  as  to  nautical  skill, 
was  held  indictable  at  common  law.  [Pollock,  C.  B. — In  Beg. 
V,  Hadgsouj  7  Cox  Crim.  Cas.  122,  the  case  of  forging  a  diploma 
of  the  College  of  Sur^ons,  by  altering  it  so  as  to  make  it  appear 
as  if  issued  to  the  pnsoner,  the  conviction  was  quashed  on  the 
ground  that  the  prisoner  had  no  intent  to  defraud  at  the  time  the 
diploma  was  for;eed«]  The  police  regulations  require  that  such  a 
testimonial  should  be  procured.  [Bramwell,  B. — The  letters  are 
of  no  validity  in  themselves,  but  they  may  have  had  an  operation 
on  the  mind  of  him  to  whom  they  were  presented.  It  seemed  to  me 
at  the  trial  no  more  than  as  if  1  were  to  produce  an  invitation 
from  the  Duke  of  Wellington,  and  say,  see  what  a  respectable 
person  I  am.] 

No  counsel  appeared  for  the  prisoner. 

Pollock,  C.  B. — We  are  all  agreed  that  the  conviction  must 
be  affirmed. 

Bramwell,  B.-^— It  seems  to  me  a  questionable  matter,  but 
I  do  not  say  that  the  conviction  is  not  right 

Conviction  affirmed. 
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NORTHERN  CIRCUIT. 

YoBK  Spbing  Assizes. 

March  6,  1858. 

[(Before  Btles,  J.) 

Beg.  v.  Geobge  Beckwith  and  Others,  (a) 

Corupwacy — Forgery — Gaverfuneni  proseeuHon — Right  to  reply. 

In  a  prosecution  directed  by  the  Poor  Law  Boards  counsel  for  the  Crown 
cannot  claim  the  right  to  reply  where  the  prisoner  calls  no  witnesses, 

THE  prisoners  were  indicted  for  conspiracy  and  for  fomng 
certain  voting  papers  at  an  election  of  Oaardians  of  the  f  oor 
at  Leeds. 

BUss,  Q.  C.,  Pickering^  Q.  C,  and  Homes,  for  the  prosecution. 

Overendy  Q.  C,  and  Maule,  for  the  prisoners. 

Overend  cidled  no  witnesses. 

BKss,  therefore,  at  the  dose  of  the  defence,  claimed  the  right  of 
reply,  inasmuch  as  the  prosecution  had  been  directed  by  the  Poor 
Law  Board,  and  he  appeared  as  the  representative  of  the  Attorney- 
General,  and  he  quoted  Reg.  v.  Gardner  (1  C.  &  K.  628.) 

Btles«  J. — I  am  of  opinion  that  the  right  to  reply  where  the 
prisoner  calls  no  witnesses  ought  to  be  limited  to  the  Attorney- 
General  when  prosecuting  in  person,  and  if  I  could  do  so^  I  would 
not  allow  it  even  in  that  case.  I  certainly  cannot  permit  it  under 
any  other  drcumstances.  Reply  refused. 

(a)  Reported  bj  B.  D.  M.  Liitlbr,  Esq.,  Barrister-tt-Law. 
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NORTHERN  CIRCUIT. 

LivEBPOOL  Sfbing  Absizes. 

March  20,  1858. 

(Before  Mabtin,  B.) 

B£G.  o.  John  Akdebson  Chbisti^  {a) 

Murder^^AUameif'General  ^  Cou»^  Palalitut  ■  Bighi  to  reply. 

The  Attorney-General  far  the  Cknm^  PakUine  though  proeeeuting  in 
penoH  has  no  right  to  rqify. 

THE  prisoner  was  indicted  for  murder  on  the  high  8ea& 
BUss,  A»  O.  for  the  County  Palatine  of  LaiMaater^  Edward 
James,  Q.  C.,  and  AspinaUy  for  the  prosecution. 

Tindal  Atkmeony  Scott,  and  Littler^  for  the  prisoner. 

Blissy  at  the  close  of  the  case  for  the  proeeoutioiiy  claimed  the 
reply  under  any  circumstances,  as  he  appeared  ex  ^^S^do  as  Attor- 
ney-General of  the  County  Palatine. 

Martin,  B, — I  cannot  admit  your  claim  Mr.  Attorney^  the 
right  is  a  very  objectionable  one ;  I  shall  limit  it  wherever  poenbl^ 
and  I  wish  I  could  prevent  even  the  Attorney-General  of  England 
firom  exercising  it.  Beply  refiteetL 

(a)  Reported  bj  R.  D.  If.  Lnruii^  Esq.,  Barrbter-ct^Law. 
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NORTHEBN  CIRCUIT. 

LlVEBPOOL  SPBINa  AB8IZ£8. 

March  20»  1858. 

(Before    Mabtin^  R) 

Bsa  V.  Thomas  Bigby.  (a) 

Fai$e  preienees-^Aitmmpt — Evidenee. 

A  colUer  placed  certain  ''  talUet^*  in  a  tuby  whereby  in  the  ordinary 
course  of  business  the  taUies  would  have  been  hung  ona^*  talfy-board/* 
and  he  would  have  received  payment  as  if  for  having  raised  eu  mat^ 
tubs  of  eoaH  as  the  tatties  represented : 

Held,  that  these  facts  were  sufficient  to  constitute  a  complete  attempt  ta 
obtain  money  fy  false  pretences* 

^I^HE  prisoner  was  indicted  for  attempting  to  obtain  money 
JL  firom  his  employer  by  false  pretences  The  facts,  so  far 
as  was  necessary  to  show  the  nature  of  the  false  pretence  set  out 
in  the  indictment,  were  as  follows : — 

The  prisoner  was  a  collier  in  the  employ  of  Messrs.  Fletcher, 
and  the  system  pursued  at  their  collieries,  in  order  to  ascertain  the 
amount  of  wages  to  which  each  workman  was  entitled,  was  the 
**  tally  system."  Each  workman  was,  on  going  to  his  work,  supplied 
with  a  certain  number  of  tallies,  each  marked  with  a  number  cor- 
responding with  that  marked  against  such  workman's  name  in  his 
employers^  books.  In  each  tub  of  coal  got  by  a  workman  he  placed 
one  of  his  tallies,  and  the  tubs  with  the  tames  in  them  were  then 
sent  by  rail  to  the  canal  and  the  tubs  emptied ;  the  tallies  were  all 
put  in  one  tub  and  sent  back  to  the  pit's  mouth,  where  they  were 
remoyed  by  the  "  tfdly-man"  and  hung  upon  the  "  tally-board,** 
oyer  the  number  on  that  board  corresponding  with  the  number  on 
the  tally,  and  so  showing  the  amount  of  woric  for  which  each  man 
was  entitled  to  be  paid.  These  tallies  were  then  counted  by  the 
bookkeeper  and  that  number  was  booked  to  the  credit  of  the 
workman. 

Ovens  for  the  prosecution. 

Deighton  for  the  prisoner. 

(a)  Reported  bj  B.  D.  M.  Ltttlbb,  Eaq.,  BarrUter-at-Law. 
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Bbo.  'Xiie  cTidence  showed  that  the  prisoner  was  seen  to  place  three 

Bt!^^Y.      tallies  in  a  tub.  containing  other  tallies,  which  was  just  about 

'      to  be  sent  back  to  the  pit  from  the  canal,  bj  which  means 

^^*       these    three    tallies    would,    in  due  course,    have    been    placed 

Attempt  to     ^^  the  tally-board  in  the  usual  manner;  they  were,  however,  never 

cittam  money  bg  actually  placed  on  the  tally-board,  the  witness  who  observed  him 

/alte  pretences,  having  removed   the  tallies  from  the  tub  and  given  immediate 

'      information  to  his  employer. 

Dewhtan,  for  the  prisoner,  submitted  that  these  facts  disclosed 
no  o£(ence  supportable  by  the  indictment,  for  that  in  order  to 
constitute  the  offence  of  attempting  to  obtain  money  by  false  pre- 
tences, evidence  must  be  given  of  a  false  pretence  actually  made, 
and  of  an  attempt  by  means  of  such  false  pretence  to  obtain 
money,  and  that  the  false  pretence  must  oe  such  as  might 
support  an  indictment  for  obtaining  money  by  false  pretences. 
*In  this  case  the  false  pretence  was  not  complete,  inasmuch  as  the 
tally  never  found  its  way  into  the  hands  of  any  person  whose  duty 
it  was  either  to  place  it  on  the  board  or  to  deal  with  it  in  any  way 
likely  to  lead  to  the  obtaining  of  money,  and  that,  in  fact,  there 
was  nothing  which  could  be  called  a  fidse  pretence  practised  upon 
any  indivioual  in  particular. 

Martin,  B.  (after  consulting  Btles,  J.,  who  was  trying  dvil 
causes.) — The  facts,  if  proved,  constitute  the  offence  charged, 
the  placing  of  the  tally  in  the  tub  by  the  prisoner  being  an  act 
done  for  the  purpose  of  obtaining  money  which  was  not  due  to 
him,  and  with  the  intent  that  the  person  whose  duty  it  was  to  do 
so  should  place  the  tally  on  the  board  whereby  he  would  have 
obtained  credit  for  work  which  he  had  not  done. 

ITie  prisoner  was  convicted. 
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COURT  OF  QUEEN'S  BENCH. 

May  5,  1858. 

(Before  Leproy,  C.  J.,  Pebein,  Cbampton,  and  O'Brien,  J  J.) 

Reg.  v.  Gallagher  and  Twelve  Others,  (a) 

Bail — Conspiracy — Change  of  circumstances — Probability  of  prisoners 
appearing  to  take  their  trial^^Trial  having  been  postponed^-Indemni" 
Ration  of  bail. 

Where  an  application  to  admit  certain  prisoners  to  bail  had  been  refused^ 
on  the  ground  that  a  widespread  conspiracy  existed^  and  that  a  coUec' 
turn  had  been  made  to  indemnify  the  bail^  and  after  an  assizes  had 
passed  by  without  the  Crown  having  sent  up  bills  for  conspiracy^  the 
application  was  renewed^  the  alleged  purpose  of  the  collection  being 
denied  on  affidavit^  the  court  ordered  them  to  be  discharged  upon 
substantial  bail  being  given* 

THIS  was  an  application  to  admit  certain  parties  to  bail  who 
were  in  custody,  in  LifTord  gaol,  on  a  charge  of  sheep  steal- 
ing, grounded  on  the  informations  of  an  approver.  They  had  been 
in  prison  since  October,  1857.  Bail  had  been  refused  by  the  local 
magistrates,  and  the  prisoners  had  applied  to  this  court  m  Novem- 
ber last  {b)  to  be  admitted  to  bail,  which  motion  was  then  refused 
on  the  grounds  of  there  existing  a  wide-spread  conspiracy  among 
the  peasantry  to  destroy  large  quantities  of  sheep  in  tne  Oweedore 
district,  and  that  it  was  unlikely  that  any  reasonable  amount  of 
bail  would  have  insured  the  attendance  of  the  prisoners  at  the 
following  assizes  to  take  their  trial  on  the  charge,  as  it  was  likely 
a  subscnption  would  be  got  up  to  indemnify  their  sureties,  and 
enable  the  accused  parties  to  leave  the  country.  The  affidavit  of 
the  solicitor  for  the  prisoners  stated,  that  bills  of  indictment  were 
found  against  them  at  the  last  assizes  for  sheep  stealing  and  sheep 
killing ;  they  were  arraigned  and  pleaded  not  guilty ;  their  trial 
was  postponed  on  the  motion  of  the  Crown ;  an  application  was 
then  made  that  they  be  admitted  to  bail,  which  was  opposed  by 


We  are  indebted  to  Tht  Irith  Jwritt  for  the  Report  of  this  Case. 
See  Ir.  Jor.  (NJS.)  59. 
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^^-        the  Crown,  on  the  grounds  that  the  majority  of  this  conrt  had 

Gallaoqeb    hefore  refused  a  similar  application,  and  that  a  fund  subsisted^  and 

AND        large  subscriptions  were  being  raised,  which  might  be  applied  to 

Ot^bs.      the  indemnincation  of  parties  who  might  become  sureties  for  the 

1Q5Q        accused.     It  further  stated  that  four  other  parties  had  been  in 

custody  on  the  same  charge,  who  were  equally  sworn  against  by  the 

^^  same  approver,  and  were  discharged  by  the  Crown  at  the  last 
assizes,  owing  to  the  evidence  being  defective ;  that  bills  were 
sent  up  for  a  conspiracy ;  that  no  fund  exists  or  is  collecting  to 
indemnify  sureties,  but  ten  clergymen  are  collecting  subscriptions 
for  the  relief  of  the  destitute  inhabitants  of  Gweedore,  and  that  no 
money  is  collecting  for  any  other  purpose ;  that  this  was  the  sub- 
scription alluded  to  by  the  counsel  for  the  Crown  at  the  last 
assizes  when  opposing  the  application  then  made  to  admit  them  to 
bail,  and  that  all  the  prisoners  are  in  the  rank  of  small  farmers. 
There  were  affidavits  from  each  of  the  prisoners  denying  their 

fuilt.  There  were  also  affidavits  opposing  the  motion,  made  by 
«ord  George  Hill,  John  O'Bins  W oodhouse,  and  Thomas  Fitz- 
gerald, the  Crown  solicitor,  which  latter  only  went  to  this,  that  he 
believed  if  they  were  kept  in  custody  until  next  assizes  the  Crown 
would  then  have  sufficient  evidence  to  put  them  on  their  triaL 

A,  Norman^  for  the  motion. — There  is  nothing  in  these  affidavits 
to  lead  the  court  to  the  conclusion  as  to  the  probability  of  those 
men  being  brought  to  trial  at  the  next  assizes.  If  there  was  not  an 
appearance  of  a  conspiracy  these  men  would  be  entitled  to  be 
discharged  on  bail.  You  cannot  assume  that  the  sum  subscribed 
will  be  applied  to  indemnify  baiL  Two  of  the  clergymen  who 
were  getting  up  the  subscriptions  have  made  an  affidavit  denying 
the  intention  to  apply  any  part  of  it  to  such  purpose,  and  that 
large  sums  out  of  the  fund  bad  been  already  expended  in  food  and 
clothing  for  the  poor  of  the  distressed  district  I£  there  is  a  con- 
spiracy, there  are  persons  connected  with  it  above  the  position  of 
the  traversers.  On  an  application  to  admit  to  bail  persons  chai^ged 
b^  a  coroner's  jury  with  manslaughter,  the  court  will  exercise  a 
discretion,  and  if  it  be  satisfied  that  the  offenders  will  be  made 
amenable  to  justice,  the  application  will  be  granted :  (Jtegina  v. 
Woodsy  9  J.  L.  71.)  This  imprisonment  is  going  on  fast  to 
punishment.  The  application  of  the  subscription  is  sworn  to. 
We  have  removed  the  ground  of  the  refusal  on  the  occasioii  of  the 
last  application  to  this  court. 

The  SolicUor-GeneraU  Smj/fyy  Q.C.,  James  Hobinsan,  Q.C., 
and  Robert  Johnson^  contra^  for  the  Crown. — This  is  not  an 
ordinary  case  of  sheep  stealing  or  sheep  killing.  There  is  no 
denial  on  affidavit  of  the  existence  of  the  conspiracy,  or  that  the 
prisoners  do  not  participate  in  it ;  part  of  the  suoscription  may  be 
applied  to  the  relief  of  bail ;  only  one  of  the  rev.  gentlemen  swears 
"  he  has  not  and  will  not  apply  any  of  this  fund.**  [Crampton,  J. — 
Mr.  Solicitor-General,  how  long  do  you  ask  to  keep  these  men  in 
gaol?J  Until  next  assizes — when  most  likely  they  will  be  put 
on  tnal ;  and  if  not,  they  have  their  remedy  by  habeas  corpus. 
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[Le^bOt,  C.  J.-^It  is  more  a  question  as  to  the  amount  of  bail.]        Rko. 
There  was  no  bill  sent  up  against  any  of  these  parties  for  con-  *• 

spiracy.     [Lefroy,  C,  J.— If  there  was,  I  should  hesitate  to  ^^^^^J^ 
comply  with  this  application ;  but  it  is  another  matter  where  bills      OritERd. 
have  been  found  for  sheep  stealing  only,]     No  reasonable  amount        — 
of  bail  would  insure  their  attendance  at  next  assizes.  1^ 

R.  Dawse^  in  reply,  was  not  called  on.  BaiL 

LefsoYi  C.  J.  -^  In  this  case,  which  came  before  us  in 
NoTember  last,  in  the  shape  of  an  appeal  from  the  decision  of  the 
local  magistrates,  who,  having  all  the  circumstances  before  them, 
and  being  aware  of  the  state  of  the  country,  and  having  a  know- 
ledge of  the  facts  which  we  could  not  be  expected  to  be  in  posses- 
sion of)  refused  to  admit  the  prisoners  to  bail,  we  were  tuen  of 
opinion  that  we  ought  not  to  reverse  the  orders  of  the  maeia- 
tratee,  but  should  continue  those  persons  in  custody.  There  had 
been  a  suggestion  that,  under  the  circumstances,  it  was  very 
unlikely  if  aflowed  out  on  bail  they  would  be  forthcoming  to  take 
their  triaL  The  offence  charged  against  these  persons  was  a  con- 
spiracy to  effect  a  great  public  mischief.  It  was  not  an  application 
to  admit  to  bail  in  the  ordinary  case  of  sheep  stealing,  but  the 
ground  on  which  we  acted  before  was,  that  there  was  a  general 
conspiracy  to  perpetrate  a  great  mischief;  we,  therefore,  concurred 
with  the  magistrates,  that  it  was  necessary  to  have  them  amenable, 
to  detain  them  in  custody,  as  there  was  some  probability  that  bail 
alone  would  not  secure  their  attendance.  Since  then  a  very 
different  state  of  circumstances  has  arisen.  There  has  been  an 
opportunity  given  to  the  Crown  in  the  mean  time  of  achieving 
the  object  of  our  order,  viz. :  bringing  those  men  to  trial,  vindicat- 
ing the  law,  and  of  putting  an  end  to  the  public  mischief  before 
alluded  to.  No  bills  of  indictment  have  been  preferred  for 
conspiracy,  and  though  bills  were  sent  up  for  sheep  stealing, 
there  is  nothing  to  show  that  these  acts  were  done  in  furtherance 
of  the  alleged  conspiracy.  The  Crown  has  had  the  opportunity, 
since  our  order  in  November,  of  selecting  their  proceedings,  and 
looking  out  for  evidence  to  sustain  the  charge  against  the 
prisoners,  and  no  bill  has  been  preferred  beyond  a  bill  for  sheep 
stealing.  Under  these  circumstances  it  appears  to  us  it  would  be 
a  violent  stretch  of  the  jurisdiction  of  the  court  to  hold  these  men 
in  custody  until  the  next  assizes,  they  having  been  already  in  gaol 
since  last  October,  and  time  having  been  given  to  the  Crown  to 
obtain  evidence,  we  feel  it  would  be  entrenching  very  much  on  the 
principle  on  which  this  court  acts  in  deciding  applications  of  this 
nature,  if  we  refused  to  admit  the  prisoners  to  bail,  upon  the  specu- 
lation that  further  evidence  would  be  procured,  and  upon  a  mere 
suspicion  that  the  fund  collected  for  charitable  purposes  would  be 
applied  to  indemnify  the  sureties.  It  is  denied  oy  one  of  the 
trustees  of  that  fund  that  there  would  be  any  such  application  of 
the  money.  We  are  not  upon  a  mere  suspicion  to  keep  these  parties 
in  custody.  On  the  other  hand,  we  are  not  to  discharge  the 
prisoners  unless  they  give  such  substantial  bail  as  will  give  the 
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^^-       Crown  a  reasonable  proepect  of  their  appearing  to  take  their  trial 
Gallaohxb   upon  the  bills  found  against  them. 

A9f>  Crampton,  J. — I  am  of  the  same  opinion  as  my  Lord  Chief 

Omw.      Justice.     K  this  case  was  before  as  under  the  same  circamstances 

ig53^        as  it  was  in  November  last^  I  would  be  prepared  to  abide  by  the 

decision  I  then  came  to  thereon ;  as  it  was  then,  the  Crown  had  not 

^<^^  an  opportunity  to  prosecute  these  parties.  There  are  two  circum- 
stances I  rely  upon  in  addition  to  those  mentioned  by  my  Lord 
Chief  Justice,  that  the  former  order  was  merely  founded  on  the 
fact  that  there  was  a  wide  spread  conspiracy  through  the  county 
carried  out  by  the  wholesale  destruction  of  sheep ;  there  might  have 
been  an  indictment  for  that  conspiracy,  but  no  such  indictment 
has  been  preferred  by  the  Crown;  they  have  preferred  indict- 
ments simply  for  sheep  stealing  and  sheep  killing,  which  are  in 
their  nature  such  as  come  properly  within  the  jurisdiction  of  this 
court  and  the  magistrates.  Even  supposing  that  the  evidence 
which  the  Crown  expected  was  in  existence — and  I  do  not  mean 
to  say  that  it  does  not  exist — is  the  time  which  has  elapsed  to  have 
no  influence  with  the  court  ?  An  assize  having  passed  without 
bills  for  a  conspiracy  bein^  preferred,  it  woula  be  a  strong 
measure  to  keep  these  parties  in  custody  until  next  July;  it 
would  be  like  punishment  to  imprison  them  to  insure  their 
attendance  to  take  their  trial.  We  are  now  asked  to  continae 
these  parties  in  custody  because  the  Crown  solicitor  and  the 
stipendiary  magistrate  believe  they  will  have  evidence  before 
the  next  assizes;  but  they  do  not  say  they  have  it  now,  and 
as  far  as  I  see,  it  does  not  appear  likely  they  will  be  in  a  better 
position  then  than  at  present.  It  would  be  very  hard  to  keep 
these  parties  in  custody  on  such  a  speculation ;  undoubtedly,  they 
should  give  bail,  not  excessive,  but  substantial,  and  such  as  might 
be  satisfactorily  expected  from  men  in  their  position. 

Perbin,  J. — I  remain  of  the  opinion  I  formed  last  November. 
I  think  substantial  bail  should  be  required. 
O'Brien,  J.,  concurred. 

By  consent  it  was  arranged  that  the  stipendiary  magistrate 
should  measure  the  bail. 
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STATUTES  AND  PARTS  OF  STATUTES 

APFECTINQ  THE  CRIMINAL  LAW,   PASSED  IN   THE  SESSION  OF 

PABLIAMENT  OF   1855. 


ADMINISTRATION  OF  OATHS  ABROAD  ACT. 

18  &  19  Vict.  Cap.  42. 

An  Act  to  enable  British  Diplomatic  and  Consular  Agents  Abroad  to 
administer  Oaths  and  do  Notarial  Acts, — [2Dd  July,  1856.] 

WHEREAS  by  an  act  of  the  sixth  year  of  King  George  the  Fourth,  6  6. 4,  c.  87. 
chapter  eighty-seven,  powers  are  given  to  British  consuls 
general  and  consuls  to  administer  oaths  and  do  notarial  acts  in  the 
foreign  places  to  which  they  are  appointed  ;  and  it  is  expedient  that  the 
like  powers  should  be  given  to  ambassadors  and  other  diplomatic  agents 
and  to  vice-consub  and  consular  agents  abroad :  be  it  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  spiritual  and  temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  as  follows : 

L  From  and  after  the  passing  of  this  act,  it  shall  and  may  be  lawful  Oatbs  maj  be 
for  every   British    ambassador,  envoy,   minister,   charg6  d'affaires,   or  «*™i"»«tered  by 
secretary  of  embassy   or  of  legation  exercising   his  functions  in  any  aUd  other  British 
foreign  country,  and  for  every  British  vice-consul,  acting  consul,  pro-  Ministon 
consul,  or  consular  agent  (as  well  as  every  consul  general  or  consul)  abroad, 
exercising  his  functions  in  any  foreign  place,   whenever  he  shall  be 
thereto  required,  and  whenever  he  shall  see  necessary,  to  administer  in 
such  foreign  country  or  place  any  oath  or  to  take  any  affidavit  or  affirma- 
tion from  any  person  whomsoever,  and  also  to  do  and  perform  in  such 
foreign  country  or  place  all  and  every  notarial  acts  or  act  which  any 
notary  public  could  or  might  be  required  and  is  by  law  empowered  to 
do  within  the  United  Kingdom  of  Great  Britain  and  Ireland ;  and  every 
such    oath,    affidavit,  or    affirmation,    and  every    such    notarial   act^ 

VOL.  VII.  a 
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18  &  19  Vict,  administered,  sworn,  affirmed,  had,  or  done  by  or  before  such  ambassador, 

^'  ^^'        envoy,  minister,  charge  d'affaires,  secretary  of  embassy  or  of  legation, 

Admin'  trot'     vice-consul,    acting  consul,  pro-consul,   or  consular  agent,   shall  be  as 

ofOath$      good,  valid  and  effectual,  and   shall  be  of  like  force  and  effect,  to  ail 

Abroad  Act,    intents  and  purposes,  as  if  such  oath,  affidavit,  or  affirmation,  or  notarial 

act  respectively,  had  been   administered,  sworn,  affirmed,  had,  or  done 

before  any  justice  of  the  peace  or  notary  public  in  any  part  of  the  United 
Kingdom  of  Great  Britain  or  Ireland,  or  before  any  other  legal  or  com- 
petent authority  of  the  like  nature. 
^^^^tBUkea      ji    Affidavits  and  affirmations  so  taken  as  aforesaid,  under  the  said  act 
MdmL^&c   *     ^^  ^J'^g  George  the  Fourth  or  this  act  shall  and  may  be  received,  read,  and 
abroad  majbe    made  use  of  in  and  before  any  court  of  law  or  equity  or  other  judicature 
luedin  coarts     whatever  in  any  part  of  the  United  Kingdom,  and  the  judges  and  officers 
m  the  United     thereof,  in  or  in  relation  to  any  action,  suit,  cause,  matter,  or  proceeding 
"^  **™'  in  or  before  any  such  court  or  judicature,  in  like  manner,  and  shall  be 

of  the  same  force  and  effect,  as  affidavits  and  affirmations  taken  in  or 
before  such  court  or  judicature,  or  by  any  person  duly  commissioned  or 
authorized  by  such  court  or  judicature  to  take  such  affidavits  or  affirma- 
tions, and  shall  be  filed  and  dealt  with  accordingly. 
Docmnents  to         HI.  Any  document  purporting  to  have  affixed,  impressed,   or  sub- 
JMadmiited       gcribed   thereon   or   thereto   the    seal    and    signature   of   any    British 
withoat  proof     Ambassador,  envoy,  minister,  charge  d'affaires,  secretary  of  embassy  or 
of  the  seal  or     of  legation,  consul  general,  consul,  vice-consul,  acting  consul,  pro-consul, 
•igoatare  of  the  or  consular  agent,  in  testimony  of  any  such  oath,  affidavit,  affirmation, 
S**""ffirili^'    or  act  having  been  administered,  sworn,  affirmed,  had,  or  done  by  or 
person.  before  him,  shall  be  admitted  in  evidence,  without  proof  of  any  such  seal 

and  signature  being  the  seal  and  signature  of  the  person  whose  seal  and 
signature  the  same  purport  to  be,  or  of  the  official  character  ot  such 
person. 
Persons  jy.  Any   person    knowingly   and  wilfully  making   any   false   oath, 

admins  ftiLwly  ^^^^^^^^^^  ^r  affirmation  before  any  person  having  authority  to  administer 
gmltj  of  such  oath  or  take  such  affidavit  or  affirmation  under  the  said  act  of  King 

perjury.  George  the  Fourth  or  this  act,  shall  be  deemed  guilty  of  perjury,  and 

such  offender  may  be  charged,  proceeded  against,  tried,  and  dealt  with 
in  any  county  or  place  in  the  United  Kingdom  in  the  same  manner  in 
all  respects  as  if  the  offence  had  been  committed  in  such  county  or  place: 
PeraoDs  V.  If  any  person  shall  forge  any  such  seal  or  signature  as  aforesaid, 

forging  seal  or    or  shall  tender  in  evidence  any  such  document  as  aforesaid  with  a  false 
"/?j*"*^  ^      ^^  counterfeit  seal  or  signature  thereto,  knowing  the  same  to  be  false  or 
^*  counterfei',  he  shall  be  guilty  of  felony,  and  shall  upon  conviction  be 

liable  to  penal  servitude  for  the  term  of  four  years,  or  to  be  imprisoned, 
with  or  without  hard  labour,  for  any  term  not  exceeding  three  years  nor 
less  than  one  year ;  and  whenever  any  such  document  has  been  admitted 
in  evidence  by  virtue  of  this  act,  the  court  or  the  person  who  has 
admitted  the  same  may,  at  the  request  of  any  party  against  whom  the 
same  is  so  admitted  in  evidence,  direct  that  the  same  shall  be  impounded 
and  be  kept  in  the  custody  of  some  officer  of  the  court  or  other  proper 
person  for  such  period,  and  subject  to  such  conditions,  as  to  the  said  court 
or  person  shall  seem  meet ;  and  every  person  charged  with  committing 
any  felony  under  this  act  may  be  dealt  with,  indicted,  tried,  and,  if 
convicted,  sentenced,  and  his  offence  may  be  laid  and  charged  to  have 
been  committed,  in  the  county,  district,  or  place  in  which  he  may  be 
apprehended  or  be  in  custody ;  and  every  accessary  before  or  after  the 
fact  to  any  such  offence  may  be  dealt  with,  tried,  and,  if  oonyicted, 
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sentenced,  and  his  offence  laid  and  charged  to  have  been  committed,  in  18  &  19  Vict. 

any  county,  district,  or  place  in  which  the  principal  offender  may  be        ^  ^^' 
tried.  


FRIENDLY  SOCIETIES  ACT. 

18  &  19  Vict.  Cap.  63. 

An  Act  to  consolidate  and  amend  the  Law  relating  to  Friendly  Societies* 
—[23rd  July,  1855.] 

Sect.  XII.  The  act  of  the  thirty-ninth  of  Greorge  the  Third,  chapter  Sutntes  as  to 
seventy-nine,  and  the  act  of  the  fifty-seventh  of  George  the  Third,  chap-  nnUwful  o^ths 
ter  nineteen,  and  also  the  act  of   the  fourteenth  and  fifteenth  of  her  ^'s^etiw"^ 
present  Majesty,  chapter  forty-eight,  relating  to  unlawful  oaths  in  Ireland,  ^Q^er  this  act 
shall  not  extend  to  any  society  established  under  this  act  or  any  of  the  or  anj  repealed 
acts  hereby  repealed,  or  to  any  meeting  of  the  members  or  officers  thereof  •c^ 
in  which  society  or  at  which  meeting  no  business  whatever  is  transacted 
other  than  that  which  directly  and  immediately  relates  to  the  objects  of 
the  society  as  declared  in  the  rules  thereof,  and  set  forth  in  the  certified 
copy  thereof:  provided,  that  the  trustees  or  other  officers  of  the  society, 
when  required  under  the  hands  of  two  pf  Her  Majesty's  justices  of  the 
peace,  shall  give  full  information  to  such  justices  of  the  nature,  objects, 
proceedings,  and  practices  of  such  society,  and  in  default  thereof  the 
provisions  of  the  acts  herein  recited  shall  be  in  force  in  respect  of  such 
society. 

XXTV.  If  any  officer,  member,  or  other  person,  being  or  representing  Punishment 
himself  to  be  a  member  of  such  society,  or  the  nominee,  executor,  ^^.^°?j?^ 
administrator,  or  assignee  of  a  member  thereof,  or  any  person  whatsoever,  ^q™  ^ 
by  false  representation  or  imposition,  shall  obtain  possession  of  any 
moneys,  securities,  books,  papers,  or  other  effects  of  such  society,  or 
having  the  same  in  his  possession  shall  withhold  or  misapply  the  same, 
or  shall  wilfully  apply  any  part  of  the  san^e  to  purposes  other  than  those 
expressed  or  directed  in  the  rules  of  such  society,  or  any  part  thereof  it 
shall  be  lawful  in  England  for  any  justice  of  the  peace  acting  in  the 
county  or  borough  in  which  the  place  of  business  of  such  society  shall  be 
situated,  upon  complaint  made  by  any  person  on  behalf  of  such  society, 
to  summon  the  person  against  whom  such  complaint  is  made  to  appear 
at  a  time  and  place  to  be  named  in  such  summons;  and  any  two  justices 
present  at  the  time  and  place  mentioned  in  such  summons  shall  proceed 
to  hear  and  determine  the  said  complaint,  in  manner  directed  by  the  act 
passed  in  the  eleventh  and  twelfth  years  of  her  present  Majesty,  chapter 
forty-three ;  and  in  Scotland  every  such  offence  may  be  prosecuted  by 
summary  complaint  at  the  instance  of  the  procurator  fiscal  of  the  county, 
or  of  the  society,  with  his  concurrence,  before  the  sheriff;  and  if  the  said 
justices  or  sheriffs  respectively  shall  determine  the  said  complaint  to  be 
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proved  against  such  person,  they  shall  adjadge  and  order  him  to  deliTer 
up  all  such  moneys,  securities,  books,  papers,  or  other  effects  to  the 
society,  or  to  repay  the  amount  of  money  applied  improperly,  and  to  pay, 
if  they  think  fit,  a  further  sum  of  money  not  exceeding  twenty  pounds, 
together  with  costs  not  exceeding  twenty  shillings ;  and,  in  default  of 
such  delivery  of  effects,  or  repayment  of  such  amount  of  money, 
or  payment  of  such  penalty  and  costs  aforesaid,  the  said  jufttioes  or 
sheriffs  may  order  the  said  person  so  convicted  to  be  imprisoned  in  the 
common  gaol  or  house  of  correction,  with  or  without  hard  labour,  for  any 
time  not  exceeding  three  months :  provided,  that  nothing  herein  con- 
tained shall  prevent  the  said  society,  or  in  Scotland  Uer  Migesty's 
advocate,  from  proceeding  by  indictment  against  the  said  party;  provided 
also,  that  no  person  shall  be  proceeded  against  by  indictment  if  a  convic- 
tion shall  have  been  previously  obtained  for  the  same  offence  under  the 
provisions  of  this  act. 

XXIX.  If  any  person  shall  give  to  any  member  of  a  friendly  society 
established  under  this  act  or  under  any  of  the  said  repealed  acts,  or  to  any 
person  intending  or  applying  to  become  a  member  of  such  society,  a  copy 
of  any  rules,  or  of  any  alterations  or  amendments  of  the  same,  other 
than  those  respectively  which  have  been  enrolled  with  any  clerk  of  the 
peace  or  certified  by  the  registrar,  with  a  copy  of  his  certificate  appended 
thereto,  under  colour  that  the  same  are  binding  upon  the  members  of 
such  society,  or  shall  make  any  alterations  in  or  addition  to  any  of  the 
rules  or  tables  of  such  society  after  they  shall  have  been  respectively 
enrolled  or  certified  by  the  registrar,  and  shall  circulate  the  same, 
purporting  that  they  have  been  duly  enrolled  or  certified  under  this  or 
any  of  the  said  repealed  acts,  when  they  have  not  been  so  duly 
enrolled  or  certified,  every  person  so  offending  shall  be  deemed  goilty  of 
a  misdemeanor. 

XXX.  All  rules  and  tables  of  any  society  established  under  this  set 
or  any  of  the  said  repealed  acts,  and  all  alterations  and  amendments 
thereof,  and  all  copies  thereof  or  extracts  therefrom,  and  all  writings  and 
documents  relating  to  a  friendly  society,  and  purporting  to  be  signed  by 
the  registrar,  shall,  in  the  absence  of  any  evidence  to  the  contrary,  be 
received  in  all  courts  of  law  and  equity,  and  elsewhere,  without  proof  of 
the  signature  thereto. 
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RELIGIOUS  WORSHIP  ACT. 


18  &  19  Vict.  Cap.  86. 


An  Act  for  securing  the  Liberty  of  Religious  Worship, — [14th  August, 
1855.] 

WHEREAS  it  is  expedient  that  the  laws  affecting  assemblies  for  1  W.  &  M. 
religious  woi'ship  should  be  amended  :  and  whereas  by  an  act  ^^■■*  ^»  ^  ^®* 
passed  in  the  first  year  of  King  William  and  Queen  Mary,  intituled 
An  Act  for  exempting  Their  Majesties  Protestant  Subjects  dissenting 
from  the  Church  of  England  from  the  Penalties  of  certain  LawSj  it  is 
enacted  that  no  congregation  or  assembly  for  religious  worship  shall  be 
permitted  or  allowed  until  the  place  of  such  meeting  shall  be  certified 
and  registered  or  recorded  as  described  in  such  act :  and  whereas  by  an 
act  passed  in  the  fifty-second  year  of  King  George  the  Third,  chapter 
one  hundred  and  fifty-five,  intituled  An  Act  to  repeal  certain  Acts,  sac. 3  c.  155. 
and  to  amend  other  ActSy  relating  to  Religious  Worship  and  AssemblieSj 
and  Persons  teaching  or  preaching  therein^  it  is  enacted  that  no  congre- 
gation or  assembly  for  religious  worship  of  Protestants  (at  which  there 
shall  be  present  more  than  twenty  persons,  besides  the  immediate  family 
and  servants  of  the  person  in  whose  house  or  upon  whose  premises  such 
meeting,  congregation,  or  assembly  shall  be  held,)  shall  be  permitted  or 
allowed  unless  the  place  of  such  meeting  is  certified  as  described  in  such 
act,  and  that  every  person  who  shall  knowingly  permit  or  suifer  any  such 
congregation  or  assembly  as  aforesaid  to  meet  in  any  place  occupied  by 
him,  until  the  same  shall  have  been  so  certified,  shall  forfeit  for  every 
time  any  such  congregation  or  assembly  shall  meet  a  sum  not  exceeding 
twenty  pounds  nor  less  that  twenty  shillings,  at  the  discretion  of  the 
justices  who  shall  convict  for  such  offence  :  be  it  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as  fdilows : 

I.  From  and  after  the  passing  of  this  act,  nothing  contained  in  the  No  prosecation 
above-mentioned  acts,  or  in  an  act  passed  in  the  fifteenth  and  sixteenth  to  Im  main- 
years  of  the  reign  of  Her  Majesty,  chapter  thirty-six,  shall  apply  to  the  **^*^Jjjf^f 
congregations  or  assemblies  hereinafter  mentioned,  or  any  of  them  ;  H^j^og  ^  ^ 

that  is  to  say,  worship  in 

1.  To  any  congr^ation  or  assembly  for  religious  worship  held  in«pl^<xf 

any  parish  or  any  ecclesiastical  district,  and  conducted  by  the  ^-Sd"^ 
incumbent,  or  in  case  the  incumbent  is  not  resident,  by  the  curate 
of  such  parish  or  district,  or  by  any  person  authorized  by  them 
respectively : 

2.  To  any  congregation  or  assembly  for  religious  worship  meeting  in 

a  private  dwelling-house  or  on  the  premises  belonging  thereto. 

3.  To  any  congregation  or  assembly  for  religious  worship  meeting 

occasionally  in  any  building  or  buildings  not  usually  appropriated 
to  purposes  of  religious  worship : 
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And  no  person  permitting  any  such  congregation  to  meet  as  herein 
mentioned  in  any  place  occupied  by  him  shidl  be  liable  to  any  penalty 
for  so  doing. 

IL  So  much  of  an  act  passed  in  the  second  and  third  years  of  King 
William  the  Fourth,  chapter  one  hundred  and  fifteen,  as  enacts  that  Her 
Majesty's  subjects  professing  the  Roman  Catholic  religion,  in  respect  to 
their  places  for  religious  worship,  shall  be  subject  to  the  same  laws  as  the 
Protestant  Dissenters  are  subject  to,  and  so  much  of  an  act  passed  in  the 
ninth  and  tenth  year  of  her  present  Majesty,  chapter  fifty-nine,  as 
enacts  that  Her  Majesty's  subjecte  professing  the  Jewish  religion,  in 
respect  to  their  places  for  religious  worship,  shaU  be  subject  to  the  same 
laws  as  Protestant  Dissenters  are  subject  to,  shall  be  respectively  read 
as  applicable  to  the  laws  to  which  Protestant  Dissenters  in  England  are 
subject  for  the  time  being  after  the  passing  of  this  act 


YOUTHFUL  OFFENDERS  ACT. 
18  &  19  Vict.  Cap.  87. 


17  &  IS  Vict 
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An  Act  to  amend  the  Act  for  the  better  Care  and  Reformation  of  Vouih' 

ful  Offenders,  and  the  Act  to   render  Reformatory  and  Industrial 

Schools  in  Scotland  mOre  available  for  the  Benefit  of  Vagrant  Children^ 

—[14th  August,  1855.] 

WHEREAS  it  is  expedient  to  amend  the  act  of  the  last  session  of 
Parliament,  chapter  eighty-six,  *'  for  the  better  Care  and  Refer* 
mation  of  Youthful  Offenders  in  Great  Britain,"  so  far  as  respects  the 
provision  thereby  made  for  charging  the  parent  or  step-parent  of  an 
offender  in  certain  cases  with  payments  towards  his  maintenance  or 
support :  be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal^ 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  foUows: 

I.  Sections  five  and  six  of  the  said  act  shall  be  repealed. 

n.  In  every  case  in  which  any  juvenile  offender  shall  be  detiuned  in  a 
reformatory  school  under  the  said  act,  the  parent  or  step-parent,  if  of 
sufficient  ability,  shall  be  liable  to  contribute  to  his  support  and  main- 
tenance a  sum  not  exceeding  five  shillings  a  week  ;  and  it  shall  be  lawful 
in  England  and  Wales  for  any  two  justices  of  the  peace,  upon  the  com- 
plaint of  any  person  authorized  by  one  of  Her  Majesty's  principal 
Secretaries  of  State  to  take  proceedings  in  that  behalf,  to  summon  the 
parent  or  step-parent,  as  the  case  may  be,  and  examine  into  his  or  her 
ability,  and  (if  on  consideration  of  all  the  circumstances  of  the  case  tbey 
think  fit)  to  make  an  order  upon  him  or  her  for  such  weekly  pajrmenty 
not  exceeding  five  shillings  per  week,  as  they  shall  think  reasonable, 
during  the  whole  or  any  part  of  the  detention  of  such  juvenile  ofiender 
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in  such  reformatory  school,  such  payment  to  be  made  at  such  times  as  bj  IS  &  19  Viet 
such  order  may  be  directed  to  the  person  so  authorized  to  take  proceed-        c.  87. 
inc^  as  aforesaid,  or  to  such  person  as  the  Secretary  of  State  may  from      vZ^^ 
time  to  time  appoint  to  receive  the  same,  and  by  him  to  be  accounted  for  offmdSi  Act, 
and  paid  as  the  Commissioners  of  Her  Majesty's  Treasury  may  direct.  

III.  In  case  default  be  made  for  the  space  of  fourteen  days  in  payment  Becoreiy  of 
of  any  sum  of  money  which  may  have  become  payable  by  such  parent  J^?*  o^d*^ 
or  step-parent  under  such  order,  such  sum  of  money  shall  in  every  such  ' 

case  be  levied  upon  the  goods  and  chattels  of  the  defendant  by  cUstress 
and  sale  thereof;  and  if  it  shall  appear  to  the  said  justices  on  confession 
of  defendants  or  otherwise,  or  if  it  shall  be  returned  to  the  warrant  of 
distress  in  any  such  case  that  no  sufficient  goods  of  the  party  against 
whom  such  warrant  shall  have  been  issued  can  be  found,  it  shall  be 
lawful  for  the  justice  to  whom  such  return  is  made,  or  for  any  other 
justice  of  the  peace  for  the  same  county,  riding,  division,  liber^,  city, 
borough,  or  place,  by  his  warrant  as  aforesaid,  to  commit  the  defendant 
to  the  house  of  correction  or  common  gaol  for  any  term  not  exceeding  ten 
days,  unless  the  sum  to  be  paid,  and  all  costs  and  charges  of  the  distress, 
and  of  the  commitment  and  conveying  of  the  defendant  to  prison,  (the 
amount  thereof  being  ascertained  and  stated  in  such  commitment,)  shall 
be  sooner  paid. 

lY.  In  Scotland  an  action  for  payment  of  sums  for  the  support  and  Contribatioo 
maintenance  of  a  juvenile  offender  under  the  said  act  shall  and  may  be  ^^T-^^ 
raised  before  the  sheriff  or  any  two  justices  of  the  peace  within  the  Scotland, 
county  in  which  sentence  was  passed  on  the  offender,  or  in  which  the 
defender  in  such  action  may  happen  to  reside ;  and  such  action  shall  and 
may  be  brought  by  the  Procurator  Fiscal  of  the  Sheriff  Court  of  such 
county,  and  by  no  one  else  ;  and  it  shall  be  lawful  for  the  sheriff  or 
justices  before  whom  such  action  is  brought  to  inquire  into  the  circum- 
stances of  the  party  sued,  and  to  decern  for  payment  of  such  weekly 
sum  not  exceeding  five  shillings  per  week  during  the  period  of  detention 
of  such  offender  as  he  or  they  shall  think  fit,  or,  in  his  or  their  dis- 
cretion, to  dismiss  the  action  ;  and  such  decree  for  payment  of  a  weekly 
sum  shall  be  held  to  be  and  have  all  the  effect  of  a  decree  in  each  week 
for  payment  of  the  sum  ordered  to  be  paid  for  such  week  ;  and  the  sums 
recovered  shall  be  accounted  for  and  paid  as  the  Commissioners  of  Her 
Majesty's  Treasury  may  direct. 

V.  It  shall  be  lawful  for  one  of  Her  Majesty's  principal  Secretaries  of  P«7">«pt«  "mj 
State,  or  in  Scotland  for  the  Lord  Advocate,  from  time  to  time,  where  Sec«url  of 
such  Secretary  of  State  or  Lord  Advocate  shall  in  his  discretion  think  state  or  Lord 
fit,  to  remit  all  or  any  part  of  any  weekly  payment  which  may  have  been  Adrocate. 
made  payable  by  any  order  under  this  act.  I„  Scotland 

VI.  In  Scotland  any  two  or  more  justices  of  the  peace  shall  within  justices  of 
the  bounds  of  their  jurisdiction  have  the  same  powers  as  are  by  the  said  peace  to  bare 
recited  act  conferred  on  any  sheriff,  magistrate  of  a  burgh,  or  police  "^*^^ 
magistrate. 

VIL  And  whereas  by  the  act  of  the  last  session  of  Parliament,  chapter  Powws  gifwi 
seventy-four,  intituled  An  Act*  to  render  Reformatory  and  Industrial  ^  '^"j*^ 
Schools  in  Scotland  more  available  for  the  Benefit  of  Vagrant  Children^  ^^'^  jg  y.^^ 
certain  powers  are  given  to  be  exercised  in  Scotland  by  sheriffs  or  magis-  e.  74,  maj  be' 
trates :  be  it  enacted,  that  all  such  powers  may  be  exercised  by  any  jus-  exercised  bj 
tice  of  the  peace  in  Scotland  within  the  limits  of  his  jurisdiction ;  and  joBtices. 
the  word  ''magistrate"  as  used  in  the  said  last-mentioned  act  shall  be 
deemed  to  include  the  words  ''justice  of  the  peace." 
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CRIMINAL  JUSTICE  ACT. 


18  &  19  Vict.  Cap.  126. 


Power  to 
jtutioes  at  pettj 
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If  parties 
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whether  he 
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An  Act  for  diminishing  Expense  and  Delay  in  the  Admi$Ustraium  cf 
Crimitud  Justice  in  certain  Cases. — [14th  August,  1866.] 

BE  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows  : 

I.  Where  any  person  is  charged  before  any  justices  of  the  peace 
assembled  at  such  pQtty  sessions  as  hereinafter  provided  with  haring 
committed  simple  larceny,  and  the  value  of  the  whole  of  the  propertj 
alleged  to  have  been  stolen  does  not,  in  the  judgment  of  such  justicefl) 
exceed  five  shillings,  or  with  having  attempted  to  commit  larceny  froo 
the  person,  or  simple  larceny,  it  shall  be  lawful  for  such  justices  to  hear 
and  determine  the  charge  in  a  summary  way,  and  if  the  person  charged 
shall  confess  the  same,  or  if  such  justices,  after  hearing  the  whole  case 
for  the  prosecution  and  for  the  defence,  shall  find  the  charge  to  be 
proved,  then  it  shall  be  lawful  for  such  justices  to  convict  the  penon 
charged,  and  commit  him  to  the  common  gaol  or  house  of  correctioOp 
there  to  be  imprisoned,  with  or  without  hard  labour,  for  any  period  not 
exceeding  three  calendar  months,  and  if  they  find  the  offence  not  proved 
they  shall  dismiss  the  charge,  and  make  out  and  deliver  to  the  persoo 
charged  a  certificate  under  their  hands,  stating  the  fact  of  such  dismissal; 
and  every  such  conviction  and  certificate  respectively  may  be  in  the 
forms  (A.)  and  (B.)  in  the  schedule  to  this  act,  or  to  the  like  effect: 
provided  always,  that  if  the  person  charged  do  not  consent  to  have  the 
case  heard  and  determined  by  such  justices,  or  if  it  appear  to  such  justices 
that  the  offence  is  one  which,  owing  to  a  previous  conviction  of  the 
person  charged,  is  punishable  by  law  with  transportation  or  penal 
servitude,  or  if  the  justices  be  of  opinion  that  the  charge  is,  from  anj 
other  circumstances,  fit  to  be  made  the  subject  of  prosecution  by  indict- 
ment, rather  than  to  be  disposed  of  summarily,  such  justices  shall, 
instead  of  summarily  adjudicating  thereon,  deal  with  the  case  in  all 
respects  as  if  this  act  had  not  been  passed  :  provided  also,  that  if  upon 
the  hearing  of  the  charge  such  justices  shall  be  of  opinion  that  there  are 
circumstances  in  the  case  which  render  it  inexpedient  to  inffict  an/ 
punishment,  they  shall  have  power  to  dismiss  the  person  charged, 
without  proceeding  to  a  conviction. 

U.  Where  the  justices  before  whom  any  person  is  charged  as  afore- 
said propose  to  dispose  of  the  case  summarily  under  the  foregoing  pro- 
visions, one  of  such  justices,  after  the  examinations  of  all  the  witnesses 
for  the  prosecution  have  been  completed,  and  before  calling  upon  the 
person  charged  for  any  statement  which  he  may  wish  to  make,  shall 
state  to  such  person  the  substance  of  the  charge  against  him,  and  shall 
then  say  to  lum  these  words,  or  words  to  the  like  effect :  ^'  Do  yoo 
consent  that  the  charge  against  you  shall  be  tried  by   us,  or  do  yoa 
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desire  that  it  shall  be  sent  for  trial  by  a  jury  at  the  sessions  or  assizes"  ^®*  i^g^*^ 

(as  the  case  may  be)  :    and  if  the  person  charged  shall  consent  to  the       * * 

charge  being  summarily  tried  and  determined  as  aforesaid,   then   the      Criminal 

justices  shall  reduce  the  charge  into  writing,  and  read  the  same  to  such    JuiticeAet. 

person,  and  shall  then  ask  him  whether  he  is  guilty  or  not  of  such         

charge  ;  and  if  such  person  shall  say  that  he  is  guilty,  the  justices  shall 

then  proceed  to  pass  such  sentence  upon  him  as  may  by  law  be  passed, 

subject  to  the  provisions  of  this  act  in  respect  to  such  offence ;  but  if 

the  person  charged  shall  say  that  he  is  not  guilty,  the  justices  shall  then 

inquire  of  such  person  whether  he  has  any  defence  to  make  to  such  charge, 

and  if  he  shall  state  that  he  has  a  defence  the  justices  shall  hear  such 

defence,  and  then  proceed  to  dispose  of  the  case  summarily. 

in.  Where  any  person  is  charged  before  any  justices  at  such  petty  Penons cliarg«d 

sessions  as  aforesaid  with  simple  larceny  (the  property  alleged  to  have  J"'**  '*^^ 

been  stolen  exceeding  in  value  five  shillings),  or  stealing  from  the  person,  fjjii,y  ^Jj^ 

or  larceny  as  a  clerk  or  servant,  and  the  evidence,  when  the  case  on  the  justices  in  pettj 

part  of  the  prosecution  has  been  completed,  is  in  the  opinion  of  such  sessions,  snd  be 

justices  sufficient  to  put  the  person  charged  on  his  trial  for  the  offence  !®°tf°?*J 

with  which  he  is  charged,  such  justices,  if  the  case  appear  to  them  to  be  "'"°^"' 

one  which  may  properly  be  disposed  of  in  a  summary  way,  and  may  be 

adequately  punished  by  virtue  of  the  powers  of  this  act,  shall  reduce  the 

charge  into  writing,  and  shall  read  it  to  the  said  person,  and  shall  then 

ask  him  whether  he  is  guilty  or  not  of  the  charge  ;  and  if  such  person 

shall  say  that  he  is  guilty  such  justices  shall  thereupon  cause  a  plea  of 

guilty  to  be  entered  upon  the  proceedings,  and  shall  convict  him  of  such 

offence,  and  commit  him  to  the  common  gaol  or  house  of  correction, 

there  to  be  imprisoned,  with  or  without  hard  labour,  for  any  terra  not  ,  ^ 

J.  .     '^  1      1  .V  J  i_  •  ^«       "^  I.      •     Jnstices  to 

exceeding  six  calendar  months  ;   and  every  such  conviction  may  be  in  ^^^^  ^y^^ 

the  form  (C.)  in  the  schedule  to  this  act,  or  to  the  like  effect :  provided  accused  tbst  he 

always,  that  the  said  justices,  before  they  ask  such  person  whether  he  is  »not  obliged  to 

guilty  or  not,  shall  explain  to  him  that  he  is  not  obliged  to  plead  or  P'^^ 

answer  before  them  at  all,  and  that  if  he  do  not  plead  or  answer  before 

them  he  will  be  committed  for  trial  in  the  usual  course. 

IV.  In  every  case  of  summary  proceeding  under  this  act  the  person  ^^"^^  accused 
accused  shall  be  allowed  to  make  his  full  answer  and  defence,  and  to  have  ^gtsoM  of 
all  witnesses  examined  and  cross-examined  by  counsel  or  attorney.  coansel,  &c 

V.  Where  any  person  is  charged  before  any  justice  or  justices  with  Power  to 
any  offence  mentioned  in  this  act,  and  in  the  opinion  of  such  justice  or  remand  persons 
justices  the  case  may  be  proper  to  be  disposed  of  by  justices  in  petty  charged  to  next 
sessions  under  this  act,  the  justice  or  justices  before  whom  such  person  ^^  »esBions. 
is  so  charged  may,  if  he  or  they  see  fit,  remand  such  person  for  further 
examination  to  the  next  petty  sessions,  in  like  manner  in  all  respects  as 

a  justice  or  justices  are  authorized  to  remand  a  party  accused  under  the 
act  passed  in  the  sessions  holden  in  the  eleventh  and  twelfth  years  of  Her 
Majesty,  chapter  forty-two,  section  twenty-one,  or  under  the  Petty  Ses- 
sions Act  (Ireland),  1851,  section  fourteen. 

VI.  If  any  person  suffered  to  go  at  large  upon   entering  into  such  Forfeited 
recognizance  as  the  justice  or  justices  are  authorized  under  the  last- r^^°'**?<^ ^® 
mentioned  act  to  take  on  the  remand  of  a  party  accused  do  not  after-  ^^^  clerk  of  tie 
wards  appear  pursuant  to  such  recognizance,  then  the  justices  before  peace, 
whom  he  ought  to  have  appeared  shall  certify  (under  the  hand  of  two  of 

them)  on  the  back  of  the  recognizance,  to  the  clerk  of  the  peace  of  the 
coun^  or  place,  the  fact  of  such  non-appearance,  and  such  recognizance 
shall  be  proceeded  upon  in  like  manner  as  other  recognizances,  and 
VOL.   vu.  b 
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18  &  19  Vict  such  certificate  shall  be  deemed  sufficient  prima  facie  evidence  of  such 
c  126.       non-appearance. 

CrMiul  y^i'  The  justices  adjudicating  under  this  act  shall  transmit  the  con- 

Juttice  AcL    viction,  or  a  duplicate  of  a  certificate  of  dismissal,   with  the  written 

charge,  the  depositions  of  the  witnesses  for  the  prosecution  and  for  the 

Conrictions  and  defence,  and  the  statement  of  the  accused,  to  the  next  court  of  generd 
Lnerto  hT*^"  ^^  quarter  sessions  for  the  county  or  place,  there  to  be  kept  by  the  proper 
retaraed  to  the  officer  among  the  records  of  the  court ;  and  a  copy  of  such  conviction. 
quarter  tteasiona.  or  of  such  certificate  of  dismissal,  certified  by  the  proper  officer  of  the 

court,  or  proved  to  be  a  true  copy,  shall  be  sufficient  evidence  to  prove  a 

conviction  or  dismissal  for  the  offence  mentioned  therein  in  any  legil 

proceeding  whatever. 
iSt**^^Ltitutioo      ^^^'  ^^  ^^^  ^  hiwful  for  the  justices  by  whom  any  person  is  coo- 
U  property.       victed  under  this  act  to  order  restitution  of  the  property  stolen,  taken,  or 

obtained  by  false  pi'etences,  in  those  cases  in  which  the  court  before 

whom  the  person  convicted  would  have  been  tried  but  for  this  act  mar 

be  by  law  authorized  to  order  restitution. 
Petty  aeMvios         ^  #  Every  petty  sessions  for  the  purposes  of  this  act  shall  be  an  open 
oorrt,  andUId  Public  court,  and  shall  be  the  petty  sessions  holden  for  a  petty  sessicnai 
forpettj  division  ;  and  a  written  or  printed  notice  of  the  days 'and  hours  for 

■ceeiooal  holding  such  petty  sessions  shall  be  posted  or  affixed  by  the  clerk  to  the 

diTisioo.  justices  of  petty  sessions  upon  the  outside  of  some  conspicuous  part  of 

the  building  or  place  where  the  same  are  held. 
^  ^4aL  Mt^^^        IX.*  The  provisions  of  the  act  of  the  session  holden  in  the  eleventh 
to  apply  to        "^^  twelfth  years  of  Her  Majesty,  chapter  forty-three,  shall  not  be  con- 
proceedings        strued  as  applying  to  any  proceeding  under  this  act. 
under  this  act        XI.  Every  conviction  by  justices  in  petty  sessions  under  this  met  shall 
Effect  of  have  the  same  effect  as  a  conviction  upon  indictment  for  the  same  offenee 

coonctioa.         would  have  had,  save  that  no  conviction  under  this  act  shall  be  attended 

with  any  forfeiture. 
Proceedings  xil.  Every  person  who  obtains  a  certificate  of  dismissal  or  is  convicted 

under  this  act  a  ^j^^qj.  tjjjg  ^^  gij^n  |j^  released  from  all  further  or  other  criminal  pro- 
bar  to  farther  j.         /.       «  *^ 
proceedings.       ceedings  tor  the  same  cause. 

No  coDTietiao  to      ^III*  ^o  conviction,  sentence,  or  proceeding  under  this  act  shall  be 
be  qnasbed  for    quashed  for  want  of  form  ;  and  no  warrant  of  commitment  upon  a  coo- 
want  of  fionn.     viction  shall  be  held  void  by  reason  of  any  defect  therein,  if  it  be  therein 
alleged  that  the  offender  has  been  convicted,  and  there  be  a  good  and  valid 
conviction  to  sustain  the  same. 
Jnstices  may         XIV.  Where  any  charge  is  summarily  adjudicated  upon  under  thb 
rf  ^'*^*°*    act,  or  an  offender  is  under  this  act  convicted  by  justices  in  petty  sesaond 
^^^      upon  a  plea  of  "  guilty,"  it  shaU  be  lawful  for  the  justices  by  whom  such 
charge  has  been  adjudicated  upon  or  offender  convicted,  upon  the  request 
of  any  person  who  has  preferred  the  charge  or  appeared  to  prosecute  or 
give  evidence  against  the  person  charged,  if  such  justices  think  fit  so  to 
do,  to  grant  a  certificate  to  such  person  of  the  amount  of  the  compensa- 
tion which  such  justices  may  deem  reasonable  for  his  expenses,  trouble, 
and  loss  of  time  therein,  subject  nevertheless  to  the  regulations  made  or 
to  be  made  as  hereinafler  mentioned  ;  and  every  such  certificate  shall, 
when  granted  in   England,  have  the  effect  of  an  order  of  court  for  the 
payment  of  the  expenses  of  a  prosecution  made  under  the  act  of  the 
seventh  year  of  King  George  the  Fourth,  chapter  sixty-four,  and  the 
acts  amending  the  same,  and  when  granted  in  Ireland  shall  have  the 

*  Sic  in  act. 
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effect  of  an  order  of  court  for  the  paTment  of  the  expenses  of  a  prose-  l®  *  ^^  ^^ 
cution  made  under  the  act  of  the  fiftj-fifth  year  of  King  George  the       ^^^ 
Third,  chapter  ninety-one,  and  the  acts  amending  the  same  ;  and  the      Criminal 
amount  mentioned  in  such  certificate  shall  be  paid  in  like  manner  as  the    JmUoe  Act. 

money  mentioned  in  such  order  of  court ;   and  all  certificates  to  be         

granted  under  this  act  shall  be  subject  to  the  like  regulations  made  or  to 
be  made  in  relation  thereto  as  the  certificates  mentioned  in  the  said  act 
of  the  seventh  year  of  King  George  the  Fourth  to  be  granted  by  examin- 
ing magistrates  are  or  may  be  subject  to  under  the  act  of  the  session 
holden  in  the  fourteenth  and  fifteenth  years  of  Her  Majesty,  chapter 
fifty-five  :  provided  abo,  that  the  amount  of  the  fees  payable  to  the 
clerks  of  the  magistrates  in  petty  sessions,  in  respect  of  any  proceeding 
under  this  act>  and  of  the  fees  payable  to  the  clerks  of  the  peace  for 
filing  the  depositions,  conviction,  or  certificate  of  dismissal  t^oresaid, 
and  of  all  such  expenses  of  apprehending  the  person  charged,  and 
detaining  him  in  custody,  and  of  such  other  expenses  as  are  now  by 
law  payable  when  incurred  before  a  commitment  for  trial,  may  be  added 
to  the  certificate  for  compensation  aforesaid,  and  paid  in  the  like  manner. 

XV.  In  every  city,  borough,  town,  or  place  in  England  where  any  Town  hmll, 
petty  sessiona  shall  be  holden  under  this  act,  the  town  hall,  court  house,  "J'*'*  ^^"^••»  **^- 
or  other  public  building  therein  belonging  to  any  county,  city,  borough,  ^^  bo^n^l,  ^^' ' 
town,  or  place,  or  any  court  house  in  such  city,  borough,  town,  or  place  bensedforpeit^ 
provided  by  the  Commissioners  of  Her  Majesty's  Treasury,  under  the  sessions  held 
act  of  the  session  holden  in  the  ninth  and  tenth  years  of  Her  Majesty,  ^^*'  **"■  ^^' 
chapter  ninety-five,  may  be  used  for  the  purpose  of  holding  such  petty 

sessions,  without  any  charge  for  rent  or  other  payment,  save  and  ex(*ept 
the  reasonable  and  necessary  charges  for  lighting,  warming,  and  cleaning, 
when  such  public  building  is  used  for  the  purpose  of  holding  such  courts 
of  petty  sessions,  and  for  all  other  expenses  necessarily  incidental  to  the 
use  of  the  said  building  for  the  purposes  of  the  said  courts  :  provided 
always,  that  the  necessary  arrangements  shall  be  made  so  that  the  sit- 
tings of  the  said  courts  of  petty  sessions  shall  not  interfere  with  the 
business  of  the  county,  city,  borough,  town,  or  place  or  other  business 
usually  transacted  in  such  town  hall,  court  bouse,  or  other  public  building, 
or  any  purpose  for  which  any  such  town  hall,  court  house,  or  other  public 
building  may  be  used  by  virtue  of  any  act  of  Parliament  in  that  behalf. 

XVI.  Any  one  of  the  magistrates  appointed  to  act  at  any  of  the  police  Any  metro- 
courts  of  the  metropolis,  and  sitting  at  a  police  court  within  the  Metro-  P®^*^  po*i<» 
politan  Police  District,  or  any  magistrate  appointed  to  act  at  the  police  ^^^"laJl  ** 
courts  of  the  Dublin  metropolitan  district,  and  sitting  at  a  police  court  migistnte  nuiy 
within  the  said  district,  or  any  stipendiary  magistrate  appointed  for  any  ftct  alone. 
city,  town,  liberty,  borough,  or  district,  and  sitting  at  a  police  court  or 

other  place  appointed  in  that  behalf,  may,  in  the  case  of  persons  charged 
before  such  magistrate,  do  alone  all  acts  by  this  act  authorized  to  be  done 
by  justices  of  the  peace  in  petty  sessions,  and  all  the  provisions  of  this 
act  referring  to  justices  in  petty  sessions  shall  be  read  and  construed  as 
referring  also  to  such  magistrate. 

XVU.  Nothing  in  this  act  shall  afiect  the  provisions  of  the  act  of  the  Nothing  to 
session  holden  in  the  tenth  and  eleventh  years  of  Her  Majesty,  chapter  •J^*J*  projrisions 
eighty-two,  "  For  the  more  speedy  Trial  and  Punishment  of  Juvenile  Yi^l  c  82  and 
Offenders,"  or  of  the  act  of  the  session  holden  in  the  thirteenth  and  is  &  u  Vict, 
fourteenth  years  of  Her  Majesty,  chapter  thirty -seven,  "  For  the  further 
Extension    of   Summary   Jurisdiction  in  cases  of  Larceny,"  or  of  the 
'^Summary  Jurisdiction  (Ireland)  Act,  1851,"  and  this  act  shall  not 

b  2 
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18  k  19  Viet,  extend  to  persons  punishable  under  the  said  acts,  so  far  as  regards  offence! 

0.^^26.       ^^y  which  such  persons  may  be  punished  thereunder. 

Crimimd         XVIII.  And  whereas  the  fees  and  emoluments  of  clerks  of  the  peace 

Jutiice  AcL    for  counties  and  boroughs,  and  of  other  officers  of  the  courts  of  quarter 

sessions,  in  criminal  proceedings,  may  be  seriously  diminished  by  the 

tlon^tTcTc^Trf  ^P®^*^*°°  *"^  ®^^^  ^^  ^^^  ^^  ^^  ^*  "  J"^  *°^  reasonable  that  foD 
pesce  and  other  compensation  for  any  such  loss  should  be  made  in  respect  thereof  to  such 
oflSoere.  clerks  of  the  peace  and  other  officers  appointed  before  the  passing  of  this 

act :  be  it  enacted,  that  immediately  after  the  passing  of  this  act  the 
Commissioners  of  Her  Majesty's  Treasury  shall,  upon  the  application  of 
any  such  clerk  of  the  peace  or  other  officer,  by  such  means  and  in  sock 
manner  as  they  may  think  proper,  inquire  into  and  ascertain  the  annual 
amount,  to  be  computed  upon  an  average  of  five  years  immediately  pre* 
ceding  the  passing  of  this  act,  or  of  such  shorter  period  as  such  deri 
of  the  peace  or  other  officer  shall  have  been  in  office,  of  the  fees  and 
emoluments  in  criminal  prosecutions  received  by  such  clerk  of  the  peace 
or  other  officer  ;  and  the  said  commissioners  shall,  upon  the  like  applica- 
tion, also  ascertain,  in  such  manner  as  they  may  tldnk  proper,  the  toti! 
amount  of  fees  and  emoluments  in  criminal  prosecutions  received  by  sodi 
clerk  of  the  peace  or  other  officer  during  any  year  after  the  passing  of 
this  act  ;  and  the  said  commissioners  are  hereby  authorized  and  enh* 
powered,  by  warrant  under  their  hands,  to  award  to  such  clerk  <of  the 
peace  or  other  officer  the  deficiency,  when  and  so  often  as  the  same  shaD 
occur,  between  the  last-mentioned  amount  and  the  annual  average  amount 
so  ascertained  as  aforesaid,  and  the  sum  so  awarded  shall  be  paid  out  of 
any  moneys  which  may  be  provided  by  Parliament  for  that  purpose ; 
provided,  that  in  all  cases  where  any  such  clerk  of  the  peace,  by  reason 
of  his  being  paid  by  salary,  under  an  order  made  by  virtue  of  the  act  of 
the  session  holden  in  the  fourteenth  and  fifteenth  years  of  Her  Migesty, 
chapter  fifty-five,  shall  pay  such  fees  and  emoluments  as  aforesaid  to  the 
treasurer  of  the  county  or  borough  for  which  he  is  clerk  of  the  peace  in 
aid  of  the  county  or  borough  rate,  as  the  case  may  be,  such  deficiency, 
when  so  ascertained  as  aforesaid,  shall  be  paid  to  the  treasurer  of  sudi 
county  or  borough  respectively. 
Power  to  XIX.  And  whereas  by  section  nine  of  the  act  of  the  session  holden 

increiise  salary  in  the  second  and  third  years  of  Her  Majesty,  chapter  seventy-one,  pro- 
of chief  magis-  vision  is  made  for  payment  out  of  the  moneys  in  the  hands  of  the 
not  ezceedioff^  receiver  of  the  metropolitan  police  district  of  such  salaries  as  Her 
l,500t  Majesty  shall  direct  to  the  magistrates  of  the  police  courts  of  the  metro* 

polls,  the  salary  to  the  chief  magistrate  not  being  more  than  one  thousand 
two  hundred  pounds,  and  to  each  of  the  other  magistrates  not  more  than 
one  thousand  two  hundred  pounds:  and  whereas  after  the  passing  of  the 
said  act  the  salary  of  the  chief  magistrate  was  fixed  at  one  thoosand  two 
hundred  pounds,  and  the  salaries  of  the  other  police  magistrates  at  one 
thousand  pounds :  and  whereas  the  duties  of  the  said  chief  and  other 
magistrates  have  increased,  and  are  subject  under  this  act  to  be  farther 
increased :  and  whereas  the  salaries  of  such  other  magistrates  have,  in 
consequence  of  such  increase  of  duty,  been  increased  from  one  thouauid 
pounds  to  the  limit  permitted  by  the  said  act,  and  it  is  expedient  to 
authorize  such  increase  of  the  salary  of  the  said  chief  magistrate  as 
hereinafter  mentioned :  the  salary  to  be  paid  out  of  the  moneys  aforesaid 
to  the  said  chief  magistrate  shall  be  such  sum  yearly,  not  exceeding  one 
thousand  five  hundred  pounds,  as  Her  Majesty  may  directs 
ProTiiiou  of         XX.  And  whereas  by  the  act  of  the  session  holden  in  the  fifteenth  and 


•  •  • 
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Bixleenth  years  of  Her  Majesty,  chapter  seventy-three^  certain  powers  18  &  19  Vict, 
were  granted  and  provisions  made  for  the  payment  to  the  several  clerks       *1^' 
of  assize  of  annual  sums  for  salaries,  and  for  the  expenses  of  their  office,      criminal 
in  respect  of  their  duties  as  associates^  in  lieu  of  the  fees  and  emolu-    Jtutice  Act. 

ments  appertaining  to  those  duties:  and  whereas  it  is  expedient  that  the         

principle  of  payment  by  salary  in  lieu  of  fees  should  be  Airther  provided  ^^h  ^^  ^^' 
for,  and  that  the  clerks  of  assize  should  be  so  paid  for  the  performance  ment'by  wSarr 
of  all  their  other  duties:  be  it  therefore  enacted,  that  aU  fees  and  emolu-  in  lien  of  fees 
roents  heretofore  payable  to  the  clerks  of  assize  for  the  performance  of  to  clerka  of 
their  duties   as  clerks  of  the  Crown   shall   be   and  they  are  hereby  V".**  ^°'  ^®"' 
abolished ;  and  all  the  powers  and  provisions  made  by  the  before-mentioned  cites  extended 
act,  except  as   hereinafter  provided,  for  the  payment  of  clerks  of  assize  to  the  whole 
by  salary  in  lieu  of  fees,  in  respect  of  their  duties  as  associates,  shall  be  offif«  ©f  c^^'k  of 
and  the  same  are  hereby  extended  and  made  applicable  to  the  payment  "*»"*»  **^- 
of  clerks  of  assize  by  salary,  and  the  expenses  of  their  offices,  in  lieu  of 
fees  and  emoluments,  for   the  performance  of  their  duties  as  clerks  of 
the  Crown  and  of  all  other  duties  appertaining  to  the  office  of  clerk  of 
assize :    provided  always,   that  the   Commissioners  of  Her  Majesty's 
Treasury  for  the  time  being  shall  fix  and  determine  the  amount  of  salary 
to  be  allowed  to  any  subordinate  officer  now  employed  or  who  shall  here- 
after be  employed  by  any  clerk  of  assize,  and  shaU  be  empowered  to  order 
the  payment  of  such  salary  to  the  said  officers  in  the  first  instance,  and  not 
through  the  medium  of  the  clerk  of  assize:   provided  also,  that  the 
salaries  and  expenses  of  the  officers  of  the  said  clerks  of  assize  for  the 
whole  of  their  duties  on  the  criminal  and  civil  sides  of  the  court  shall  be 
paid  out  of  any  moneys  which  may  be  provided  by  Parliament  for  that 
purpose. 

XXI.  And  whereas  by  acts  of  the  twelfth  and  fourteenth  years  of  So  moch  of 
King  Richard  the  Second  payments  are  provided  for  justices  of  the  peace  12Ric.2,c  10, 
and  their  clerks  in  each  county,  as  wages  by  the  day  for  the  time  of  ^jg  «8  tocts 
their  sessions,  to  be  payable  by  the  sherifi^,  as  therein  mentioned,  and  in  psjment  of 
several  counties  in  England  sums  are  claimed  from  the  sheriffs  and  paid  wa^es  to 

in  respect  of  such  statutory  wages,  and  it  is  expedient  that  such  pay-  J*"^'***  »n^ 
ments  should  be  discontinued:  be  it  therefore  enacted,  that  so  much  of  !»^ed 
the  several  acts  of  the  twelfth  year  of  King  Richard  the  Second,  chapter  ^^ 
ten,  and  of  the  fourteenth  year  of  King  Richard  the  Second,  chapter 
twelve,  or  of  any  other  act  now  in  force  as  directs  or  authorizes  the  pay- 
ment of  wages  to  justices  of  the  peace  and  their  clerks  for  the  time  of 
their  sessions,  shall  be  repealed. 

XXII.  And  whereas  it  is  expedient  to  amend  the  law  as  to  witnesses  In  eases  of 
in  cases  of  wilful  or  malicious  injuries  to  property:  be  it  further  enacted,  ^^^^^  to 
that  in  all  cases  where  any  justice  or  justices  of  the  peace  have  or  shall  itrJrJeTed  msr 
hereafter  have  power  to  order  a  sum  of  money  to  be  forfeited  and  paid  receire  oompen- 
to  the  party  aggrieved,  as  amends  or  compensation  for  any  injury  to  sation,  though 
property,  real  or  personal,  the  right  of  such  party  to  receive  the  money  so  """^^  *■ 
ordered  to  be  paid  shaU  not  be  affected  by  such  party  having  been ''*^°*""' 
examined  as  a  witness  in  proof  of  the  offence,  any  law  or  statute  to  the 

contrary  notwithstanding. 

XXIII.  In  the  interpretation  of  this  act  "county"  shall  be  construed  Interpretstion 
to  include  riding,  parts,  liberty,  and  division  of  a  county ;  "  borough "  ^  tenns. 

to  include  city,  county  of  a  city  or  town,  and  town  corporate ;  "  property" 
to  include  every  thing  included  under  the  words  *'  chattel,  money,  or 
valuable  security,"  as  used  in  the  act  of  the  session  holden  in  the  seventh 
and  eighth  years  of  King  Greorge  the  Fourth,  chapter  twenty- nine;  and 
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.  18  &  19  Viet,  ia  the  case  of  any  ^'valaable  secnritj"  the  valae  of  the  share,  ioterest,  or 

^  ^^^       deposit  to  which  the  security  may  rekte,  or  of  the  money  due  ihereoo  or 

Crimimal      secured  thereby,  and  remaining  unsatisfied,  or  of  the  goods  or  other 

Justice  AeL     valuable  thing  mentioned  in  the  warrant  or  order,  shall  be  deemed  to  be 

h  e  value  of  such  security. 

Extent  of  act        XXIV.  This  act  shaU  not  extend  to  Scotknd. 


SCHEDULE. 


FOEM  (A.) 

Comvietitm, 

iBe  it  remembered,  that  on  the  daj  ni  is  tbe  jear  of  ov  Lord  , 

at  in  tbe  said  [countr]  A  .B.,  beinfi;  cbarged  before  oa  the  mdeiai^oed  if 

Her  Hajestj's  jostioea  of  the  peace  for  tbe  sjud  [conntj],  and  eoosentine  to  oor  de^dii^upen 
the  chaise  sammaritr,  ia  cooiicted  before  ns,  for  that  [be  the  aaid  A  B^  ^,  atotra^  the  ^emet, 
amd  the  time  amd  flate  iaAe«  tmd  where  eommitted^ ;  and  we  adjodge  the  aaid  A  .R,  for  hts  lud 
offence  to  be  imprisoned  in  the  [House  of  Correction]  at  in  tbe  aaid  [coantj],  [and 

there  kept  to  hard  Uboar]  for  tbe  space  of 

Given  nnder  our  hands  and  aeals  the  daj  and  year  first  above- mentkned,  aft  in 

tbe  [oonntj]  aforesaid. 

x  a       (LA) 

H.  if.         (LA) 


Form  (B.) 

CertiJicaU  of  DismiseaL 

)  We  of  Her  Majesty's  justices  of  tbe  peace  far  tbe  [oonntj  of  eertiij, 

to  wit.    \      that  on  the  daj  of  in  tbe  jear  of  oar  Lord  at  in  tbe  s^ 

[count j3  A.B.  being  char;^  before  ns,  and  consenting  to  oor  deriding  npoo  tbo  dutrire  anm- 
mariljT,  for  that  [he  tbe  said  A.B.  etatiwg  the  ofemoe  charged,  and  the  tmme  amd  place  whm 
amd  where  eUltged  to  be  comatitted],  we  did,  baring  snnunarilj  adjudicated  tbereoo,  diamiaa  the 
aaid  cbar^. 

Given  nnder  oor  hand  and  aeals,  tbia  dar  of  at  in  the  [coont;] 

aforesaid. 

J.  8.  (L.8.) 

if.  M.         (TLA.) 


Form  (C.) 
Coavicdom  upon  a  plea  of  gwliy, 

fBe  it  remembered,  that  on  tbe  day  of  in  tbe  year  of  our  Lord  , 

at  in  the  said  [county],  A.B..f  being  charged  before  ns,  the  imderngneJ 

of  Her  Majesty's  justices  of  tbe  peace  for  tbe  said  [county],  for  that  [he  the  said  A.B.^ 
4c.  statimff  the  ojjfence^  and  the  time  and  place  when  aid  wherB  coamUHed'],  and  pleaifing 
guilty  to  such  charge,  be  is  tberenpon  convicted  before  ns  of  tbe  said  oftnce ;  and  we  adjsdgt 
tbe  said  A.B.  for  bis  said  oflVnce  to  be  imprisoned  in  the  [House  of  Correction]  mt  ia 

the  aaid  [county],  and  there  kept  to  bard  labour]  for  the  space  of 

Given  nnder  our  bands  and  seals,  the  day  and  year  first  aborcmentiooed,  at  m 

the  [connty]  aforesaid. 

J.  S.        (us.) 
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MISCELLANEOUS    PRECEDENTS. 


No.  I. 

Indictment  for  a  Conspiracy  to  Procure  the  Return  of  a  3fember  to 

Parliament  by  means  of  Bribery, {a) 

C CENTRAL  Criminal  Court )  The  jurors  for  our  Lady  the  Queen  upon 
J  to  wit.  J       their  oath  present  that,  during  all  tlie 

times  in  this  indictmant  hereinafter  mentioned,  the  borough  of  Derby,  in 
the  county  of  Derby,  was  and  still  is  an  ancient  borough,  and  that  for  a 
long  time  two  burgesses  of  the  said  borough  have  been  duly  elected 
and  sent,  and  have  been  used  and  accustomed,  and  of  right  ought 
to  have  been  and  still  of  right  ought  to  be  elected  and  sent,  to  serve 
&9  burgesses  for  the  said  borough  in  the  Parliament  of  this  kingdom. 
And  that  on  the  first  day  of  July,  in  the  year  of  our  Lord  1852, 
and  before  the  commission  of  either  of  the  offences  in  the  several 
counts  of  this  indictment  hereinafter  mentioned,  a  certain  writ  of  our 
Lady  the  Queen,  issued  out  of  Her  Majesty's  Court  of  Chancery,  at 
Westminster,  directed  to  the  sheriff  of  the  county  of  Derby,  whereby,  after 
reciting  that  by  the  advice  and  assent  of  Her  Majesty's  Council  for 
certain  arduous  and  urgent  affairs  concerning  her  said  Majesty,  the 
state  and  defence  of  her  said  Majesty's  United  Kingdom  and  the  Church, 
her  said  Majesty  had  ordered  a  certain  Parliament  to  be  bolden  at  Her 
Majesty's  city  of  Westminster  on  the  20th  day  of  August  then  next 
ensuing,  and  there  to  treat  and  have  conference  with  the  prelates,  great 
men,  and  peers  of  her  said  Majesty's  realm,  her  said  Majesty  commanded 
and  strictly  enjoined  tlie  said  sheriff  that  proclamation  thereof,  and  of 
the  time  and  place  of  election  being  first  duly  made  for  the  said  county, 
four  knights  of  the  most  fit  und  discreet,  girt  with  swords  (that  is  to 
say)  two  knights  for  each  division  of  the  said  county,  and  for  the 
borough  of  Derby  in  the  said  county  (meaning  the  said  borough),  two 
burgesses  of  the  most  sufficient  and  discreet,  freely  and  indifferently  by 
them  who  at  such  election  should  be  present,  according  to  the  form  of 
the  statutes  in  that  case  made  and  provided,  be  should  cause  to  be 
elected,  and  the  names  of  such  knights  and  burgesses  so  to  be  elected, 
whether  they  might  be  present  or  absent,  he  should  cause  to  be  inserted 
in  certain  indentures  to  be  thereupon  made  between  him  and  those  who 
should  be  present  at  such  elections,  and  them  at  the  day  and  place  so 
aforesaid  he  should  cause  to  come  in  such  manner  that  the  said  knights  for 
themselves  and  the  commonalty  of  the  same  county,  and  the  burgesses  for 
themselves  and  the  commonalty  of  the  said  borough  might  have  from  them 
full  and  sufficient  power  to  do  and  consent  to  those  things  which  then 
and  there  by  the  Common  Council  of  her  said  Majesty's  said  United 
Kingdom  (by  the  blessing  of  God)  should  happen  to  be  ordained  upon 

(a)  This  indictment  was  drami  with  much  care  and  consideration  bj  Mr.  Straight,  the 
De}iutr  Clerk  of  the  Arraigns. 
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Preeedenit,     the  aforesaid  affairs,  80  that  for  want  of  snch  power,  or  through  an 

improvident  election  of  the  said  knights  or  burgesses,  the  aforesaid  affairs 

might  in  no  wise  remain  unfinished,  willing,  nevertheless,  that  neither 
Indictment  for  *^®  ^^^^  sheriff  nor  anj  other  sheriff  of  her  said  Majesty's  said  Unittd 
A  conspiracy  to  Kingdom  to  be  in  anywise  elected.  And  the  election  so  made  distinctly 
procure  the  and  openly  under  his  seal  and  the  seals  of  those  who  should  be  present 
Member^  f  **  ®"^^  election  the  said  sheriff  should  certify  to  her  said  Msgesty  in 
Parliament  by  ^®^  ^^^^  Majesty's  Chancery  at  the  day  and  place  aforesaid  without 
means  of  delay,  remitting  to  her  said  Majesty  one  part  of  the  aforesaid  indenture 

bribery.  annexed  to  the  now  reciting  presents,  together  with  that  writ,  which 

said  writ  afterwards  and  before  the  return  thereof,  and  before  the  com- 
mission of  either  of  the  offences  in  the  several  counts  of  this  indictmeot 
hereinafter  mentioned  was  delivered  to  Sir  Henry  Sacheverel  Wilmot, 
Baronet,  who  then  and  there,  from  thence,  until,  and  at  and  after  the 
return  of  the  said  writ  was  sheriff  of  the  said  county,  to  be  executed  ia 
due  form  of  law,  by  virtue  of  which  said  writ  the  said  Sir  Henry  Sache- 
verel* Wilmot,  Baronet,  being  such  sheriff  as  aforesaid,  afterwards  ind 
before  the  return  thereof,  and  before  the  commission  of  the  offence  in  tbe 
several  counts  of  this  indictment  hereafter  mentioned,  duly  made  his 
precept  in  writing  under  the  seal  of  his  said  office  of  sheriff,  directed  to 
the  mayor  for  the  time  being  of  the  said  borough  of  Derby,  then  and 
there  being  the  returning  officer  in  and  for  the  same  borough,  f<»'  tbe 
election  there  of  two  burgesses  for  the  said  borough  according  to  tbe 
said  writ,  by  virtue  of  which  said  precept  afterwards,  and  after  due  |Ht>- 
clamation  made  for  the  holding  and  taking  of  the  said  election,  and  before 
the  return  of  the  said  writ,  and  before  the  commission  of  either  of  tbe 
offences  in  the  several  counts  of  this  indictment  mentioned,  to  wit,  on  tbe 
7th  day  of  July,  in  the  year  of  our  Lord,  1852,  the  election  of  two  burgesses 
for  the  said  borough  was  duly  had  and  made,  and  before  and  at  the  said 
election  T.  B.  H.,  Esq.,  M.  T.  B.,  Esq.,  and  L.  H.,  Esq.  were  respectivelj 
candidates  that  they  might  be  elected  and  returned  to  serve  as  the  bur- 
gesses for  the  said  borough  in  the  aforesaid  then  next  Parliament.     And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that 
W.  B.  late  of  the  city  of  Westminster,  G.  H.  E.  C,  late  of  the  borough 
of  Derby,  T.  M.,  late  of  the  town  of  Shrewsbury,  W.  T.  C,  late  of  the 
borough  of  Derby,  J.  H.,  late  of  the  same  borough,  J.  C,  late  of  the  town 
of  Nottingham,  J.  S.,  late  of  the  town  of  Nottingham,  C.  H.,  late  of  the  town 
of  Nottingham,  A.  A.,  late  of  the  borough  of  Derby,  J.  C,  late  of  the  same 
borough,  T.  L.,  late  of  the  same  borough,  and  divers  evil-disposed  persons, 
to  wit,  to  the  jurors  aforesaid  as  yet  unknown,  unlawfully  and  wickedly 
devising  and  intending  by  corrupt  and  unlawful  means,  to  procure  tbe 
return  of  the  said  T.  B.  H.,  so  being  such  candidate  as  aforesaid,  at  tbe 
election  aforesaid,  to  serve  as  a  burgess  for  the  said  borough  in  the  then 
next  Parliament,  on  the  5th  day  of  July,  in  the  year  of  our  Lord  1 852,  in 
the  county  of  Middlesex,  and  within  the  jurisdiction  of  the  said  Central 
Criminal   Court,    unlawfully  did   conspire,   combine,   confederate  and 
agree  together,  unlawfully,  wickedly  and  against  the  form  of  the  statute 
in  such  case  made  and  provided,  by  gifts  and  rewards,  and  by  promises 
and  agreements  for  gifts  and  rewards,  to  corrupt  and  procure  divers 
persons  entitled  to  vote  at  the  said  election  for  the  said  borough,  to  give 
their  votes  respectively  at  the  said  election  for  the  said  T.  B.  H^  so 
being  such  candidate  as  aforesaid,  and  to  forbear  to  give  their  Totes  tt 
the  said  election,  for  the  said  M.  T.  B.  and  L.  IL  so  being  such  other 
candidates  as  aforesaid  ;  and  the  jurors  aforesaid,  upon  their  oath  af^ne- 


APPENDIX.  XVU 

eaid,  do  further  present,  that  the  said  W.  B.,  G.  H.  B.  C,  T.  M.,     Prec$dttit. 
W.  T.  C,  J.  H.,  J.  C,  J.  S.,  C.  H.,  A.  A.,  J.  C,  T.  L.,  and  the  said        —^ 
other  evil-disposed  persons  devising  and  intending  as  aforesaid,  in  pur-  ' 

suance  of  the  said  conspiracy,  combination,  confederacy,  and  agreement  iiuiictment  for 
afterwards,  on  the  7th  day  of  July  aforesaid,  to  wit,  at  Derby  aforesaid,  %  conspracy  to 
unlawfully,  wickedly,  and  against  the  form  of  the  said  statutes,  by  gifts  P''ocu™  ^^ 
and  rewards,  and  by  promises  of  and  agreements  for  gifts  and  rewards,  j^JJ^J  ^J 
did  corrupt  and  procure  one  H.  S.,  and  divers  other  persons  whose  ParlUroent  hj 
names  are  to  the   jurors   aforesaid  unknown,  then  being  respectively  means  of 
registered  voters,  and  entitled  to  vote  at  the  said  election  for  the  said  bribery, 
borough,  to  give  their  votes  at  the  said  election  for  the  said  T.  B.  H.,  so 
being  such  candidate  as  aforesaid,  and  divers  persons  whose  names  are 
to  the  jurors  aforesaid  unknown,  then  being  such  registered  voters  'and 
entitled  to  vote  as  aforesaid,  to  forbear  to  give  their  votes  at  the  said 
election  for  the  said  M.  T.  B.  and  L.  H.,  so  being  such  other  candidates 
as  aforesaid.    And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,   that  the  said  W.  B.,  G.  H.  R.  C,  T.  M.,  W.  T.  C, 
J.  H.,  J.  C,   J.  S.  C.  H.,  A.  A.,  J.  C,  T.  L.,  and  the  evil-disposed 
persons  aforesaid,  devising  and  intending  as  aforesaid,  in  further  pur- 
suance of  the  said  conspiracy,  combination,  confederacy  and  agreement 
aforesaid,  on  the  day  and  year  last  aforesaid,  to  wit,  at  Derby  aforesaid^ 
unlawfully,  wickedly,  corruptly  and  against  the  form  of  the  statute  in 
that  behalf,  did  pay  and  give  to  the  said  H.  S.,  and  to  divers  other 
persons  respectively,  then  being  such  registered  voters  as  aforesaid,  and 
having  voted  at  the  said  election  for  the  said  T.  B.  H.,  divers  sums  of 
money  on  account  of  the  said  H.  S.  and  of  the  said  other  voters  re- 
spectively having  so  given  their  votes  respectively  as  aforesaid,  for  the 
said  T.  B.  H. ;  to  the  evil  example  of  others,  in  contempt  of  our  said  Lady 
the  Queen  and  her  laws,  and  against  the  peace  of  our  ^aid  Lady  the 
Queen,  her  crown  and  dignity. 

Second  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  afler  the  said  writ  was  so  issued  out  of  Her 
Majesty's  Court  of  Chancery  as  aforesaid,  directed  to  the  said  sheriff  of 
Derbyshire,  and  after  the  same  was  delivered  to  such  sheriff  as  aforesaid, 
and  sifter  the  said  precept  was  so  made  by  the  said  sheriff  under  his  seal 
of  office,  and  directed  to  the  said  mayor  of  the  said  borough  of  Derby 
as  aforesaid,  the  said  election  of  two  burgesses  for  the  said  borough 
was  had  and  made  as  aforesaid,  to  wit,  on  the  7th  day  of  July,  in  the 
year  of  our  Lord  1852,  at  Derby  aforesaid,  at  and  before  which  said 
election  the  said  T.  B.  H.,  M.  T.  B.  and  L.  H.  were  respectively  can- 
didates, that  they  might  be  elected  and  returned  to  serve  as  burgesses 
for  the  said  borough  in  the  said  then  next  Parliament.  And  the  jurors 
aforesaid,  upon  their  oajli  aforesaid,  further  present,  that  the  said  W.  B., 
G»  xL  XV.  C,  X.  Af.,  W.  X.  C,  «J«  H.,  J.  C,  «J.  o.,  C  xi.,  A.  A.,  J.  C/., 
T.  L.,  and  the  said  evil-disposed  persons,  to  wit,  to  the  jurors  aforesaid 
unknown,  devising  and  intending  as  aforesaid,  within  the  county  of 
Middlesex,  and  within  the  jurisdiction  aforesaid,  on  the  said  6th  day  of 
July,  in  the  year  of  our  Lord,  1852,  and  after  the  said  writ  was  so  issued 
as  aforesaid,  and  before  and  in  anticipation  of  the  said  election,  unlaw- 
fully did  conspire,  combine,  confederate  and  agree  together,  unlawfully, 
wickedly  and  against  the  form  of  the  statutes  in  such  case  made  and 
provided,  by  gifts  and  rewards,  and  by  promises  of  and  agreements  for 
gifts  and  rewards,  to  corrupt  and  procure  divers  persons  whose  names 
are  to  the  jurors  aforesaid  unknown,  then  being  eutitled  to  vote  at  the 
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Ptrtemfmis.    said  election  for  the  said  boroagh,  respectively  to  give  their  votea  at  Uic 
jj^    T        said  electioD  for  the  said  T.  B.  H.,  so  being  such  candidate  as  aforesaid; 

and  divers  persons  whose  names  are  to  the  jurors  aforesaid  nnkiiown, 

Indiotment  ftr  then  being  entitled  to  vote  at  such  election  as  aforesaid,  to  forbear  to 
m  coospiraej  to  give  their  votes  respectively  at  the  said  election  for  the  said  M.  T.  B. 
P^|p^  the  unj  L.  H^  so  being  such  other  candidates  as  aforesaid  ;  to  the  evil 
Member  ^  example  of  others,  in  contempt  of  our  said  Lady  the  Queen  and  her  laws, 
Pftrliameot  hj  imd  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 
BM«i»  of  Third  Count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 

further  present  that  after  the  said  writ  was  so  issued  and  delivered  to 
the  said  sheriff,  as  in  the  first  count  of  this  indictment  mentioned,  and 
after  the  said  precept  was  so  made  by  the  said  sheriff  to  the  said  mayor, 
as  in  the  first  count  of  this  indictment  also  mentioned  ;  and  after  dae 
proclamation  made  for  the  taking  and  holding  of  the  said  elections,  t» 
wit,  on  the  7th  day  of  July,  in  the  year  of  our  Lord  1852,  the  sai 
election  of  two  burgesses  for  the  said  borough  was  duly  had  and  made, 
at  and  before  which  said  election  the  said  T.  K  H.,  M.  T.  B^  and  L«.  H^ 
were  respectively  candidates  finom  whom  two  might  be  selected  and 
returned  to  serve  as  burgesses  for  the  said  borough,  in  the  aforesaid  tbea 
next  Parliament.  And  the  jurors  aforesaid,  upon  their  oath  aforesud, 
do  further  present  that  the  said  W.  B^  G.  R  R.  C,  T.  M^  W.  T.  C, 
J.  H.,  J.  C,  J.  S.,  C.  H.,  A.  A.,  J.  C.  and  T.  L^  bdng  evil-di^iosed 
persons,  and  devising  and  intending  as  afcnnesaid,  after  the  issuing  <^  the 
said  writ,  and  in  anticipation  of  the  said  election,  to  wit,  on  the  5th  day 
of  July,  in  the  year  of  our  Lord  1852,  within  the  county  of  Middlesex 
aforesaid,  and  within  the  jurisdiction  aforesaid,  unlawfully  and  wickedly 
did  conspire,  combine,  confederate,  and  ^;ree  together,  and  with  divert 
evil-disposed  persons,  to  wit,  to  the  jurors  aforesaid,  as  yet  unknown, 
against  the  form  of  the  statute  and  statutes  in  such  case  niade  and  pio- 
vided,  by  gifts  and  rewards,  and  by  promises  of  and  a^^reements  fior 
gifb  and  rewards  to  be  made  by  them,  W.  B.,  G.  H.  R.  C,  T.  IL, 
W.  T.  C  J.  H.,  J.  C^  J.  &,  C.  tt.  A-  A-,  J.  C^  and  T.  L.;  and  the 
said  evil-disposed  persons,  in  corrupt  o^usion  with  one  another,  unlaw- 
fuUy  to  corrupt  and  procure  divers  persons  entitled  to  vote  at  the  and 
election  for  the  said  borough  respectively,  to  wit,  divers  persons  to  be 
then  ascertained,  di^rovered  and  determined  upon  by  them  the  said 
vv .  B^  G.  H.  R.  C^  X.  JA»,  W,  X.  G-,  J.  U*«  J.  C-,  J-  S-«  C  H*,  A.  A^ 
J.  C^  T.  L^  and  the  evil-disposed  persons  aforesaid,  to  give  their  votes 
at  the  said  election  for  the  said  T.  B.  H^  so  being  sudi  candidate  as 
aforesaid  ;  and  also  unlawfuUy  to  corrupt  and  procure  divers  persons,  to 
wit,  divers  persons  to  be  so  ascertained,  discovered,  and  determined  opoa 
as  aforesaid,  and  then  being  entitled  to  vote  at  the  said  electioB,  to 
forbear  to  give  their  votes  respectivdy  at  the  said  election  for  the  said 
M.  T.  B,  and  L.  H^  so  beii^  such  other  candidates  as  aforesaid.  In 
pursuance  of  which  said  conspiracv.  combination,  confederaev  and  agree- 
ment, they  the  said  W.  B^  G.  H/R.  C^  T.  M.,  W.  T.  C^  J.  H^  J.  C^ 
J.  S^  C.  H.,  A.  A^  J.  C^  and  T.  L^  and  the  said  evil-dispoaed  persons 
in  collusion  with  one  another  afterwards^  to  wit,  upon  divers  ooeasioos^ 
as  well  before  as  during  the  said  election*  did  aKerCain  and  discover 
divers  persons  then  beu^  voters,  and  entitled  to  vole  at  the  said  eleetioii, 
ready  and  willing  to  accept  bribes  and  corrupt  reward  for  their  votes  at 
the  said  election,  to  wit,  one  H.  Sl,  and  divers  other  evilHiispoeed  per- 
sons, to  wit,  to  the  jurors  aforesaid  as  yet  unknown,  and  the  aaid  W.  B., 
G.  H.  R  C^  T.  M^  W.  T.  C,  J.  a,  J.  C^  J.  &,  a  tt,  A.  A^  J.  C, 
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and  T.   L.,  and  the  said  evil-disposed  persons  in  collusion  with  one     Preeedtnit. 

another,  by  gifts  and  rewards,  and  promises  of  agreements  for  gifts  and         

reward,  on  divers  occasions,  as  well  before  as  during  the  said  electioD,  to 
wit,  at  Derby  aforesaid,  unlawfully  did  corrupt  and  procure,  and  attempt  indictment  for 
to  corrupt  and  procure,  the  said  H.  S.,  and  others,  the  voters  and  per^  a  ooosinntjr  to 
sons  entitled  as  aforesaid,  to  give  their  votes  at  the  said  election  for  the  procure  the 
said  T.  B.  H.,  and  to  forbear  to  give  their  votes  respectively  for  the  said  If"?!"^ 
M.  T.  B.,  and  L.  H.,  then  and  there  being  such  candidates  respectively  Parliament  by 
as  aforesaid  ;  in  contempt  of  our  said  Lady  the  Queen  and  her  laws,  to  meAOB  of 
the  evil  and  pernicious  example  of  all  other  persons  in  the  like  case  bribery, 
offending,  and  agaiilst  the  peace  of  our  said  Lady  the  Queen,  her  crown 
and  dignity. 

Fourth  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  afW  the  said  writ  was  so  issued  out  of  her 
said  Mi^je-sty's  Court  of  Chancery,  directed  to  the  said  sheriff  of  Derby- 
shire as  aforesaid  and  was  delivered  to  such  sheriff  as  aforesaid,  and 
after  the  said  precept  was  so  made  by  the  said  sheriff,  under  his  seal  of 
office,  and  directed  to  the  said  Mayor  of  the  said  borough  of  Derby  as 
aforesaid,  the  said  election  of  two  burgesses  for  the  said  borough  was 
had  and  made  as  aforesaid ;  and  that  the  said  T.  B.  H.,  M.  T.  B.,  and 
L.  H.,  were  respectively  candidates,  that  they  might  be  elected  and 
returned  to  serve  as  bui^esses  for  the  said  borough,  in  the  said  then  next 
Parliament.  Ajid  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further 
present,  that  the  said  W.  B.,  G.  H.  R.  C,  T.  M.,  W.  T.  C,  J.  H.,  J.  C, 
J.  S.,  C.  H.,  A.  A.,  J.  C,  and  T.  L.,  and  the  said  other  evil-disposed 
persons,  to  the  jurors  aforesaid  unknown,  devising  and  intending  to 
interfere  with  and  disturb  the  free  election  of  burgesses  to  be  chosen  at  ^ 
such  election  to  serve  for  the  said  borough  in  Parliament,  and  to  procure, 
by  corrupt  and  unlawful  means,  the  return  of  the  said  T.  B.  H.,  so  being 
such  candidate  as  aforesaid  on  the  5th  day  of  July  in  the  year  aforesaid, 
in  the  county  of  Middlesex  aforesaid,  and  within  the  jurisdiction  afore- 
said, unlawfully  and  wickedly  did  conspire,  combine,  confederate  and 
agree  together,  by  bribes  and  by  gifts,  and  promises  of  money,  to  persons 
entitled  to  vote  at  the  said  election,  and  by  divers  other  unlawful  means 
and  devices,  corruptly  and  unlawfully  to  procure  the  return  of  the  said 
T.  H.  B.,  so  being  such  candidate  as  aforesaid,  at  the  said  election,  to 
serve  for  the  said  borough  in  the  then  next  Parliament ;  to  the  evil 
example  of  others,  in  contempt  of  our  said  Lady  tlie  Queen  and  her 
laws,  and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity. 

Fifth  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  after  the  said  writ  was  so  issued  and  delivered  to 
the  said  sheriff,  as  in  the  first  count  of  this  indictment  mentioned,  and 
after  the  said  precept  was  so  made  by  the  said  sheriff  to  the  said  mayor, 
as  in  the  first  count  of  this  indictment  also  mentioned,  and  after  due 
proclamation  made  for  the  taking  and  holding  of  the  said  election,  to 
wit,  on  the  7th  day  of  July,  in  the  year  of  our  Lord- 1852,  the  said 
election  of  two  burgesses  for  the  said  borough,  was  duly  had  and  made, 
at  and  before  which  said  election  the  said  G.  B.  H.,  M.  T.  B.,  and  L.  H. 
were  respectively  candidates,  from  whom  two  might  be  selected  and 
returned  to  serve  as  burgesses  for  the  said  borough  in  the  aforesaid  then 
next  Parliament.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid^ 
do  further  present  that  the  said  W.  B.,  G.  H.  R.  C,  T.  M.,  W.  T.  C, 
J.  H.,  J.  C,  J.  S.,  C.  H.,  A.  A.,  J.  C.  and  T.  L.,  being  evil-disposed 
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PrteedaiU,    persons,  and  intending  and  devising  as  last  aforesaid,  after  the  issniDg 

of  the  said  writ,  and  in  anticipation  of  the  said  election,  to  wit,  on  the 

^°-  ^'  6th  day  of  July,  in  the  year  of  our  Lord  1 852,  in  the  county  of  Mid- 
Indktment  for  ^l^sex  aforesaid,  and  within  the  jurisdiction  aforesaid,  unlawfully  and 
a  coDspincj  to  wickedly  did  conspire,  combine,  confederate  and  agree  tc^ether,  and 
procure  tbe  with  divers  evil-disposed  persons,  to  wit,  to  the  jim»9  aforesaid  unknown, 
M*°T-**^  f  ^7  ^"hes  and  by  gil^s  and  promises  of  money  to  be  made  to  voters,  and 
PiuSiiinent  by  *^  persons  entitled  to  vote,  at  the  said  election,  to  wit,  certain  persons 
meaos  of  to  be  then  ascertained,  discovered,  and  determined  upon    by  them,  tbe 

bribery.  said  W.  B.,  G.  H.  R.  C,  T.  M.,  W.  T.  C,  J.  H.,  J.  C.,  J.  S.,  C.  H.,  A.  A, 

J.  C.  and  T.  L.,  and  the  evil-disposed  persons  aforesaid,  and  by  diven 
other  unlawful  means  and  devices,  corruptly  and  unlawfully  to  procoie 
the  return  of  the  said  T.  B.  H.,  so  being  such  candidate  as  aforesaid^  ^ 
the  said  election,  to  serve  for  the  said  borough  in  the  said  then  Kit 
Parliament.  In  pursuance  and  furtherance  of  which  said  nnkwiiii 
conspiracy,  combination,  confederacy  and  agreement,  they  the  saidW.B., 
G.  H.  R.  C,  T.  M.,  W.  T.  C,  J.  H.,  J.  C,  J.  S.,  C.  H.,  A.  A.,  J.  C.  snd 
T.  L.,  and  the  said  evil-disposed  persons  aforesaid,  in  collusion  with  ooe 
another  afterwards,  to  wit,  upon  divers  occasions,  as  weU  before  u 
during  the  said  election,  did  ascertain  and  discover  divers  ]>ersons  tbes 
and  there  being  voters,  and  entitled  to  vote  at  the  said  election,  retdj 
and  willing  to  accept  bribes  and  corrupt  reward  for  their  votes  at  tk 
said  election,  to  wit,  one  H.  S.  and  divers  other  persons,  to  the  joron 
aforesaid  unknown,  and  the  said  W.  B.,  G.  H.  R.  C,  T.  M.,  W.  T.  0, 
J.  H.,  J.  C,  J.  S.,  C.  H^  J.  C,  T.  L.,  and  the  said  evil- disposed  person^ 
in  collusion  with  one  another  on  divers  occasions,  as  well  b^ore  as 
during  the  said  election,  by  bribes  and  by  gifts  and  promises  of  and 
agreements  for  money  to  the  said  last-mentioned  voters,  and  persons 
entitled  to  vote  as  aforesaid,  at  Derby  aforesaid,  unlawfully  did  procure, 
and  attempt  to  procure,  the  said  H.  S.,  and  other  the  voters  and  persons 
entitled  to  vote  as  aforesaid,  to  vote  for  the  said  T.  B.  H.  at  the  said 
election,  and  thereby  unlawfully  did  attempt  wrongfully  to  procure  his 
return  at  the  said  election  to  serve  for  the  said  borough  in  the  said  then 
next  Parliament ;  in  contempt  of  our  said  Lady  the  Queen  and  her  laws, 
to  the  evil  and  pernicious  example  of  all  others,  and  against  the  peace  d 
our  said  Lady  the  Queen,  her  crown  and  dignity. 

Sixth  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  after  the  said  writ  was  so  issued  and  delivered  to 
the  said  sheriff,  as  in  the  first  count  of  this  indictment  mentioned,  and 
after  the  said  precept  was  so  made  by  the  said  sheriff  to  the  said  mayor, 
as  in  the  first  count  of  this  indictment  also  mentioned,  and  after  due  pro- 
clamation made  for  the  taking  and  holding  of  the  said  election,  to  wit, 
on  the  7th  day  of  July,  in  the  year  of  our  Lord  1852,  the  said  election 
of  two  burgesses  for  the  said  borough  was  duly  had  and  made,  as  in  the 
first  count  of  this  indictment  also  mentioned,  at  and  before  which  said 
election  the  said  T.  B.  H.,  M.  T.  B.  and  L.  H.,  were  respectively  can- 
didates, from  whom  two  might  be  selected  and  returned  to  serve  as 
burgesses  for  the  said  borough  in  the  aforesaid  then  next  Parliament 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pnrsent 
that  the  saidW.B.,  G.H.R.C.,  T.M.,  W.T.C.,  J.  H.,  J.  C,  J.&, 
C.  H.,  A.  A„  J.  C.  and  T.  L.  being  evil-disposed  persons,  and  devising 
and  intending  as  aforesaid,  after  the  issuing  of  the  said  writ»  and  in 
anticipation  of  the  said  election,  and  after  the  making,  passing,  and 
coming  into  operation  of  a  certain  act  of  Parliament,  made  and  passed 
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in  a  certain  session  of  Parliament,  holden  in  the  fifth  and  sixth  years  of    PreeedmU. 
the   reign   of  her  present  Majesty  Queen  Victoria,  intituled  An  Act        ^~T 
/or  the  better  Discovery  and  Prevention  of  Bribing  and  Treating  at  the  ' 

Election  of  Members  of  Parliament^  to  wit,  on  the  5th  day  of  July,  in  indictment  for 
the  year  of  our  Lord  1852,  in  the  County  of  Middlesex  aforesaid,  a  oonspincj  to 
and  within  the  jurisdiction  of  the  said  court,  unlawfully  and  wickedly  P^^«^"  J*»« 
did  conspire,  combine,  confederate  and  agree  together,  and  with  divers  JJ^^JJgJ  ^f 
evil-disposed  persons,  to  wit,  to  the  jurors  aforesaid  as  yet  unknown,  to  parliament  by 
ascertain  and  discover  voters  and  persons  entitled  to  vote  at  the  said  means  of 
election  who  should  be  willing  to  receive  bribes  and  to  give  their  votes,  bribery, 
and  to  refrain  from  voting  at  the  said  election,  according  to  the  will, 
dictation,  direction,  and  requirement  of  them  the  said  W.  B.,  G.  H.  R.  C, 
T.  M.,  W.  T.  C,  J.  H.,  J.  C,  J.  S.,  C.  H.,  A.  A.,  J.  C,  T.  L.  and  the 
said  evil-disposed  persons  or  some  or  one  of  them,  and  after  and  during 
the  said  election,  contrary  to  the  statute  and  statutes  in  that  behalf 
unlawfully  to  make  and  cause  to  be  made,  and  to  assist  one  another  in 
the  making  and  causing  to  be  made,  payment  and  gifts  of  money  to  such 
voters  for  and  on  account  of  their  having  voted  or  refrained  from  voting 
at  the  said  election,  and  so  in  manner  aforesaid  to  commit  the  offence  of 
bribery  at,  after,  and  in  reference  to  the  said  election ;  in  pursuance  and 
furtherance  of  which  said  unlawful  conspiracy,  combination,  confederacy, 
and  agreement,  they  the  said  W.  B.,  G.  H.  R.  C,  T.  M.,  W.  T.  C,  J.  H., 
J.  C,  J.  8.,  C.  H.,  A.  A.,  J.  C,  T.  L.,  and  the  said  evil-disposed  per- 
sons, in  collusion  with  one  another,  afterwards,  to  wit,  upon  divers 
occasions,  as  well  before  as  during  the  said  election,  did  ascertain  and 
discover  divers  persons,  to  wit,  one  H.  S.  and  divers  other  persons,  to 
the  jurors  aforesaid  unknown,  then  and  there  being  voters,  and  entitled 
to  vote  at  the  said  election,  willing  to  receive  bribes  and  to  give  their 
▼otes,  and  to  refrain  from  voting,  at  the  said  election  according  to  the 
will,  dictation,  direction,  and  requirement  of  them,  the  said  W.  B., 
G.  H.  R.  C,  T.  M.,  W.  T.  C,  J.  H.,  J.  C,  J.  S.,  C.  H.,  A.  A.,  J.  C, 
T.  L.  and  the  evil-disposed  persons  aforesaid,  or  some  or  one  of  them. 
And  the  said  W.  B.,  G.  H.  R.  C,  T.  M.,  W.  T.  C,  J.  H.,  J.  C,  J.  8., 
C.  H.,  A.  A.,  J.  C,  T.  L.,  and  the  said  evil-disposed  persons,  after  and 
during  the  said  election,  contrary  to  the  statute  and  statutes  in  that 
behalf^  upon  divers  occasions,  to  wit,  at  Derby  aforesaid,  unlawfully  did 
make  and  cause  to  be  made,  and  did  aid  and  assist  one  another  in  the 
making  and  causing  to  be  made  payment  and  gifts  of  money  to  the  said 
voters  for  and  on  account  of  their  having  voted  or  refrained  from  voting 
at  the  said  election  ;  in  contempt  of  our  said  Liady  the  Queen  and  her 
laws,  to  the  evil  example  of  all  others,  and  against  the  peace  of  our  said 
Lady  the  Queen,  her  crown  and  dignity. 

Seventh  Count, — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  ftirther  present  that,  after  the  said  writ  was  so  issued  and  delivered 
to  the  said  sheriff  as  in  the  first  count  of  this  indictment  mentioned,  and 
after  the  said  precept  was  so  made  by  the  said  sheriff  to  the  said  mayor 
as  in  the  first  count  of  this  indictment  mentioned,  and  after  due  proclama- 
tion made  for  the  taking  and  holding  of  the  said  election,  to  wit,  on 
the  7th  day  of  July,  in  the  year  of  our  Lord  1 852,  the  said  election  of 
two  burgesses  for  the  said  borough  was  duly  had  and  made  as  in  the 
said  first  count  mentioned,  at  and  before  which  said  election  the  said 
T.  B.  H.,  M.  T.  B.,  and  L.  H.  were  respectively  candidates,  from  whom 
two  might  be  selected  and  returned  to  serve  as  burgesses  for  the  said 
borough  in  the  aforesaid  then  next  Parliament.    And  the  jnrorB  afore- 
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Preeedenu.    said,  upon  their  oath  aforesaid,  do  further  present  that  the  said  W.  Bw, 

■—        G.H.R.C.,  T.M.,  W.T.C.,  J.H.,  J.C.,  J.S.,  C.H.,  A.  A.,  J.  C.  and 

•    •        T.  L.  being  evil-disposed  persons  and  devising  and  intending  as  aforesaid, 

lodictment  for    <^^^  ^^®  issuing  of  the  said  writ  and  in  anticipation  of  the  said  election, 

a  ooDspiracy  to  and  after  the  making,  passing,  and  coming  into  operation  of  the  said  act 

procure  the       of  Parliament  in  the  last  preceding  count  of  this  indictment  oientioDed, 

Member  of  ^^  ^^^»  ^"  **^®  ^*^  ^^3^  ^^  July,  in  the  year  of  our  Lord  1852,  in  the 
Parliament  bj  county  of  Middlesex  aforesaid,  and  within  the  jurisdiction  aforesaid, 
means  of  unlawfully  and  wickedly  did  conspire,  combine,  confederate,  and  agree 

bribery.  together,  and  with  divers  evil-disposed  persons,  to  wit,  to  the  joron 

aforesaid  as  yet  unknown,  secretly  to  accumulate  and  cause  to  be  aoo- 
mulated,  and  to  assist  one  another  in  accumulating  and  causing  to  be 
accumulated,  divers  large  sums  of  money,  to  wit,  at  Derby  aforesaid,  far 
the  purpose  therewith  of  bribing  and  c-orrupting  voters  and  persons  a- 
titled  to  vote  at  the  said  election,  and  during  and  after  the  said  eleedoi, 
contrary  to  the  statute  or  statutes  in  that  behalf  unlawfully  to  make  ai 
cause  to  be  made  and  to  assist  one  another  in  the  making  and  caaaai 
to  be  made,  payment  and  gifts  of,  from,  and  out  of  the  said  monej  to 
such  voters  for  and  on  account  of  their  having  voted  or  refrained  from 
voting  at  the  said  election,  and  so  in  manner  aforesaid  to  commit  tbe 
offence  of  bribery  at  and  after  and  in  reference  to  the  said  election,  h 
pursuance  of  which  unlawful  conspiracy,  combination,  confederacy,  and 
agreement,  they  the  said  W.  B.,  G.  H.  R.  C,  T.  M.,  W.  T.  C,  J.  H.,  J.  C, 
J.  S.,  C.  H.,  A.  A.,  J.  C,  and  T.  L.,  and  the  said  evil-disposed  peraooB, 
in  collusion  with  one  another,  afterwards,  to  wit,  on  the  7th  day  of  Jolji 
in  the  year  of  our  Lord  1852,  at  Derby  aforesaid,  did  collect  and  acco- 
mulate  a  large  sum  of  money,  to  wit,  to  the  amount  of  500/.  and  upwards, 
for  the  purpose  of  bribing  and  corrupting  voters  and  persons  entitled  to 
vote  at  the  said  election,  and  on  divers  occasions  during  and  after  tbe 
said  election,  contrary  to  the  statute  and  statutes  in  that  behalf,  unlaw- 
fully did  make  and  cause  to  be  made,  and  did  aid  and  assist  one  another 
in  the  making  and  causing  to  be  made  payment  and  gifts  of,  from,  and 
out  of  the  said  money  to  such  voters,  for  and  on  account  of  their  having 
voted  or  refrained  from  voting  at  the  said  election;  in  contempt  of  our 
said  Lady  the  Queen  and  her  laws,  to  the  evil  example  of  all  others,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Eighth  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that,  after  the  said  writ  was  so  issued  and  delivered 
to  the  said  sheriff  as  in  the  first  count  of  this  indictment  mentioned,  and 
after  the  said  precept  was  so  made  by  the  said  sheriff  to  the  said  mayor,  is 
in  the  first  count  of  this  indictment  mentioned,  and  after  due  proclamatioo 
made  for  the  taking  and  holding  of  the  said  election,  to  wit,  on  the  7th 
day  of  July,  in  the  year  of  our  Lord  1852,  the  said  election  of  two  bur- 
gesses for  the  said  borough  was  duly  had  and  made  as  in  the  said  (tret 
count  also  mentioned,  at  and  before  which  said  election  the  said  T.  B.  H., 
M.  T.  B.,  and  L.  H.  were  respectively  candidates,  from  whom  two 
might  be  selected  and  retained  to  serve  as  burgesses  for  the  said  borough 
in  the  aforesaid  then  next  Parliament.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present  that  the  said  W.  B.,  G.  H.  R.  C^ 
±,  M.,  W.  X.  C,  J.  xi>,  «J*  G*,  J.  S.,  C*  xi..  A..  A.,  cT.  O.,  and  X.  L, 
being  evil-disposed  persons,  after  the  issuing  of  the  said  writ,  and  before 
and  in  anticipation  of  the  said  election,  to  wit,  on  the  5th  day  of  July,  in 
the  year  of  our  Lord  1852,  in  the  county  of  Middlesex  aforesaid,  and 
within  the  jurisdiction  of  the  said  court,  unlawfully  and  wickedly  did 
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conspire,   combine,  confederate  and   agree  together  and  with  divers     PreeedeiUt. 
evil-disposed  persons,  to  wit,  to  the  jurors  aforesaid  as  yet  unknown,         - — " 
unlawfully  and  contemptuously  to  interfere  with,  disturb,  and  altogether  °'   ; 

frustrate  and  prevent  the  free  election  of  burgesses  to  be  chosen  at  indictment  for 
such  election  to  ^rve  for  the  said  borough  in  Parliament,  to  wit,  by  «  conspiracy  to 
influencing  the  electors  and  persons  entitled  to  vote  at  the  said  election  pnxmre  the 
by  bribes,    gifts  of   money,   and  promises  of  money,    and  other  and  ^^JJ^J  ^ 
corrupt  and  unlawful  reward,  and  under  such  corrupt  influence,  and  by  parliament  hj 
means  thereof  inducing  the  said  electors  and  persons  entitled  as  afore-  means  of 
said  to  vote  at  the  said  election  according  to  the  will,  desire,  and  require-  bribery, 
ment  o£  them  the  said  W.  B.,  G.  H.  R.  C,  T.  M.,  W.  T,  C,  J.  H., 
J.  C,  J.  S.,  C.  H.,  A.  A.,  J.  C.,  and  T.  L.,  and  divers  evil-disposed 
persons  then  acting  and  to  act  in  concert  and  unlawful  collusion  with 
them  in  the  premises,  and  as  well  in  manner  aforesaid  as  by  divers  other 
unlawful  and  corrupt  ways,  means,  methods  and  devices,  to  wit,  to  the 
jurors  aforesaid  as  yet  unknown,  to  hinder,  frustrate  and  prevent  the  due 
execution  of  the  said  writ  according  to  the  true  intent,  meaning  and 
requirement  of  the  same;  in  contempt  of  our  said  Lady  the  Queen  and  her 
laws,  to  the  evil  example  of  all  others,  and  against  the  peace  of  our  said 
XAdy  the  Queen,  her  crown  and  dignity. 

J^inth  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that,  after  the  said  writ  was  so  issued  and  delivered  to 
the  said  sheriff  as  in  the  first  count  of  this  indictment  mentioned,  and 
after  the  said  precept  was  so  made  by  the  said  sheriff  to  the  said  mayor 
as  in  the  first  count  of  this  indictment  mentioned,  and  after  due  pro- 
clamation made  for  the  taking  and  holding  of  the  said  election,  to  wit,  on 
the  7th  day  of  July,  in  the  year  of  our  Lord  1852,  the  said  election  for 
two  burgesses  by  the  said  writ  commanded  was  duly  had  and  made 
according  to  the  exigency  of  the  said  writ,  to  wit,  at  Derby  aforesaid, 
in  the  county  aforesaid,  at  and  before  which  said  election  the  said  T.  B.  H., 
M.  T.  B.,  and  L.  H.  were  respectively  candidates,  from  whom  two  might 
be  selected  and  returned  to  serve  as  burgesses  for  the  said  borough  in 
the  said  then  next  Parliament.  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  ftirther  present  that  the  said  W.  B.,  6.  H.  R.  C, 
T.  M.,  W.  T.  C,  J.  H.,  J.  C,  J.  S.,  C.  H.,  A.  A.,  J.  C,  and  T.  L.  being 
evil-disposed  persons,  after  the  issuing  of  the  said  writ  and  before  and  in 
anticipation  of  the  said  election,  to  wit,  on  the  6th  day  of  July,  in  the 
year  of  our  Lord  1852,  in  the  county  of  Middlesex  aforesaid,  and  within 
the  jurisdiction  of  the  said  ^court,  unlawfully  and  wickedly  did  conspire, 
confederate  and  agree  together  and  with  divers  evil-disposed  persons,  to 
wit,  to  the  jurors  aforesaid  as  yet  unknown,  wrongfully,  contemptuously 
and  unlawfully  to  hinder  and  prevent  two  burgesses  for  the  said  borough 
of  Derby,  being  freely  and  indifferently  elected  at  the  said  election, 
according  to  the  true  intent,  meaning  and  requirement  of  the  said  writ; 
in  great  contempt  of  the  said  writ  of  our  said  Lady  the  Queen,  and  of  her 
laws  of  this  realm,  to  the  evil  and  pernicious  example  of  all  other  persons, 
and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity. 
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No.  n. 

Indictment  against  two  Persons  for  firaudulendy  attempting  to  ohtaiM 

money  by  falsely  pretending  to  a  Mutual  Assurance  Society^  thai  tkey 

were  entitled  to  claim  from  the  society  t/iC  amount  of  eeriaim  dAtt, 

which  they  had  lost  through  the  failure  of  their  deiior ;  with  eoMMti 

for  conspiracy^ 

CENTRAL  Criminal  Court, )  The  jurors  for  our  Ladj  the  Qdm 
to  wit.,  j       upon  their  oath  present,  that  htttkh 

fore  and  before  and  at  the  time  of  the  committing  of  the  sereral  ofiencoii 
the  first  three  counts  of  this  indictment  hereinafter  mentioned,  and  dkr 
the  making,  passing  and  coming  into  operation  of  a  certain  act  of  Yt&t 
ment,  made  and  passed  in  a  certain  session  of  Parliament,  holden  ia  tk 
seventh  and  eighth  jears  of  the  reign  of  her  present  Mnjestj  Qnea 
Victoria,  intituled,  An  Act  for  the  Registration^  Incorporatiom^  and  Regit' 
lation  of  Joint  Stoch  Companies,  there  was  and  still  is  a  certain  oompanj 
registered,  to  wit,  under  the  said  act,  called  the  Commercial  Credit 
Mutual  Assurance  Society,  to  wit,  in  London,  and  within  the  jurisdictioa 
of  the  said  Central  Criminal  Court  And  the  jurors  aforesaid,  npoa 
their  oath  aforesaid,  do  further  present,  that  heretofore  and  at  the  tiiaa 
of  the  committing  of  the  offence  hereinafter  mentioned,  and  whilst  the 
said  company  was  registered  as  aforesaid,  the  said  company  bj  a  certain 
policy  and  agreement,  bearing  date  the  24th  day  of  June,  ▲.d.  1852, 
made  between  the  said  Commercial  Credit  Mutual  Assurance  Society  of 
the  one  part,  and  H.  W.  and  R.  B.  of  the  other  part,  for  the  coa- 
siderations  therein  mentioned,  had  covenanted  and  agreed  to  and  with 
the  said  II.  W.  and  R.  B.,  that  the  premium  and  reward  funds  of  the 
said  society,  mentioned  in  certain  rules  and  regulations  in  the  said 
agreement  and  policy  referred  to,  should  be  liable  in  the  manner  and  to 
the  extent  mentioned  in  such  rules  and  regulations,  to  reimburse  and 
pay  to  the  said  H.  W.  and  R.  B.,  their  executors,  administrators  cr 
assigns,  such  sum  or  sums  of  money  as  should  be  from  time  to  time 
awf^ed  to  the  said  H.  W.  and  R.  B.,  by  the  council  of  the  said  sodetf 
in  respect  of  the  losses  which  might  arise  to  the  said  H.  W.  and  R.  Bb, 
from  the  bona  fide  sale  and  delivery  during  the  continuance  of  the  said 
agreement  and  policy,  of  goods  for  purposes  of  trade  to  debtors,  being  at 
the  time  of  such  sale  and  delivery  traders  within  the  meaning  of  the  laws 
for  the  time  being  in  force  relating  to  bankrupts,  and  that  the  said 
H.  W.  and  R.  B.  should  receive  such  pajrment  and  reimbursements  at 
the  time,  in  the  same  manner,  and  subject  to  the  conditions  and  stipula- 
tions mentioned  and  set  forth  in  the  said  rules  and  regulations.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the 
said  H.  W.  and  R.  B.  aAerwards,  to  wit,  on  the  12th  day  of  Jaly» 
in  the  year  of  our  Lord  1854,  in  London,  and  within  the  jurisdiction  <if 
the  said  Central  Criminal  Court,  did  prefer  to  the  said  company  a  certain 
claim  upon  the  said  company  to  be  paid  and  reimbursed  a  large  sank 
of  money,  to  wit,  the  sum  of  299/.  9«.  ^d^  for  a  loss  upon  the  sale  and 
delivery  of  goods  by  them,  the  said  H.  W.  and  R.  B.,  under  and  accord- 
ing to  the  said  policy,  and  did  thereby  claim  the  said  sum  of  2991.  St.  9dL 
of  and  from  the  said  company,  and  that  the  said  H.  W.  and  R  B. 
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devising  and  wickedly  contriving  and  intending  to  deceive  the  said  Com-  Ptdo&dmU, 
mercial  Credit  Mutual  Assurance  Society,  and  to  cause  the  said  company 
to  procure  to  be  awarded  to  the  said  H.  W.  and  R.  B.  divers  of  the 
moneys  of  the  said  company,  and  to  cheat  and  defraud  the  said  company  indictment 
of  the  same,  then  and  there,  to  wit,  on  the  day  and  year  aforesaid,  in  against  two 
London  aforesaid,  and  within  the  jurisdiction  of  the  said  Central  Crimi-  P*^°"  ^^, 
nal  Court,  unlawfully,  knowingly  and  designedly  did  falsely  pretend  to  uttemptine^ 
the  said  company,  that  they  the  said  H.  W.  and  R.  B.,  were  then  obtain  money 
entitled  to  demand  of  the  said  company,  under  and  by  virtue  of  the  from  a  mutual 
said  policy,  the  said  sum  of  299/.  9*.  9c/.,  that  certain  persons  then  •Moranc^^ 
carrying  on  business  as  shoe  manufacturers,  at  14,  Lisle-street,  ^^^\^ 
Leicester-square,  under  the  name,  style  and  designation  of  Messrs.  F.  oonapiracj. 
and  P.  were  then  indebted  to  the  said  H.  W.  and  R.  B.  to  the  amount  of 
299/1  9^.  9cL,  for  goods  sold  and  delivered  to  them  by  the  said  H.  W. 
and  B.  B.  for  the  purposes  of  trade.  That  the  said  claim  was  then  bona 
JSde  made  by  them  the  said  H.  W.  and  B.  B.,  for  and  in  respect  of  a  loss 
on  goods  sold  and  delivered.  That  they  the  said  H.  W.  and  R.  B.  were 
tben  able  to  confer  on  the  said  company  the  right  to  demand  and  recover, 
in  the  names  of  the  said  H.  W.  and  R.  B.,  from  the  said  persons  carry- 
ing on  business  as  Messrs.  F.  and  P.  the  said  sum  of  299/.  9^.  9dl,  for 
and  in  respect  of  goods  then  sold  and  delivered  to  them  by  them  the 
said  H.  W.  and  R.  B.,  with  intent  by  means  of  the  false  pretences  afore- 
said, unlawfully,  knowingly  and  designedly,  fraudulently  to  obtain  from 
the  said  company  divers  of  the  moneys  of  the  said  company,  to  wit,  to 
the  amount  of  299/.  9s,  9c/.,  and  to  cheat  and  defraud  them  of  the  same ; 
^whereas  in  truth  and  in  fitct,  the  said  H.  W.  and  R.  B.  were  never 
entitled  to  demand  of  the  said  company  the  said  sum  of  299/.  9«.  9c/L, 
under  or  by  virtue  of  the  said  policy,  or  under  any  circumstances  what- 
ever, as  they  the  said  H.  W.  and  R.  B.  so  falsely  pretended  as  aforesaid. 
And  whereas  it  was  not,  nor  is  it  the  fact,  that  the  said  persons  carrying 
on  business  as  aforesaid,  under  the  name,  style,  and  designation  of  Messrs. 
F.  and  P.  were  indebted  to  the  said  H.  W.  and  R.  B.  to  the  amount  of 
299/.  98,  9d.  for  goods  sold  and  delivered  to  them  by  the  said  H.  W. 
and  R.  B.  for  the  purposes  of  trade,  as  the  said  H.  W,  and  R.  B.  so 
falsely  pretended  as  aforesaid,  or  for  any  purpose  whatever.  And 
whereas  in  truth  and  in  fact,  the  said  claim  was  never  bona  fide  made 
by  them  the  said  H.  W.  and  R.  B.,  for  and  in  respect  of  a  loss  on  goods 
sold  and  delivered.  And  whereas  in  truth  and  in  fact  the  said  H.  W. 
and  R.  B.  were  not  able  to  confer  on  the  said  cbmpany  any  right  to 
demand  or  recover  in  the  names  of  the  said  H.  W.  and  R.  B.  from  the 
said  persons  canning  on  business  as  Messrs.  F.  and  P.,  the  said  sum  of 
299/.  9«.  9c/M^or  or  in  respect  of  goods  then  sold  and  delivered  by  them 
the  said  H.  W.  and  R.B.  to  the  said  persons,  as  they  the  said  H.  W.  and 
IL  B.  so  falsely  pretended  as  aforesaid.  And  so  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  say  that  the  said  H.  W.  and  R.  B.  on  the 
day  and  year  in  that  behalf  aforesaid,  in  London  aforesaid,  and  within  t)ie 
jarisdiction  of  the  said  Central  Criminal  Court,  unlawfully,  knowingly  and 
designedly,  by  the  fidse  pretences  aforesaid,  did  attempt  and  endeavour 
fraudulently,  and  contrary  to  the  statute  in  such  case  made,  to  obtain 
firom  the  said  company  their  moneys  aforesaid,  and  to  cheat  and  defraud 
them  of  the  same,  against  the  peace  of  our  said  Lady  the  Queen,  her 
crown  and  dignity. 

Second  CounL — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
farther  present^  that  the  said  H.  W.  and  R.  B.  deceiving  and  intendying 
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No.  ir. 


Indictment 
against  two 
pensons  for 

fraadalentlj 
attempting  to 
obtain  money 
from  a  mntiud 
assnranoe 
society ;  with 
counts  for 
ooQspiracy. 


to  deceive,  cheat,  and  defraud  the  said  company  afterwards,  whilst  the 
said  company  remained  and  was  registered  as  in  the  first  ooont  of  this 
indictment  mentioned,  to  wit,  on  the  12th  day  of  July,  in  the  year  of  our 
Lord  1854,  in  London  aforesaid,  and  within  the  jurisdiction  of  the  sud 
Central  Criminal  Court,  did  offer  to  the  said  company  to  assign  to  the 
said  company  a  certain  deht,  to  wit,  the  alleged  deht  hereinafter  men- 
tioned, for  money  and  reward,  to  the  said  H.  W.  and  R.  B.  in  that  behalf; 
and  the  said  H.  W.  and  R.  B.  did  then  and  there  unlawfully,  knowingly 
and  designedly  falsely  pretend  to  the  said  company  that  certain  posons 
then  carrying  on  business  as  shoe  manufacturers,  at  14  Lisle-streel, 
Leicester-square,  under  the  name,  style,  and  designation  of  Messrs.  F. 
and  P.  were  then  indebted  to  the  said  H.  W.  and  R.  B.  to  the  amount  of 
299/.  9«.  9d*  for  goods  sold  and  delivered  by  the  said  H.  W.  and  R  R, 
and  that  they  the  said  H.  W.  and  R.  B.  were  then  able  to  confer  on  tfe 
said  company  the  right  to  demand  and  recover,  in  the  names  of  them  the 
said  H.  W.  and  R.  B.,  from  the  said  persons  carrying  on  boaincat 
as  Messrs.  F.  and  P.,  the  said  sum  of  299/.  9s.  9c/.  for  and  in  respect  oC 
goods  then  sold  and  delivered  by  the  said  H.  W.  and  B.  B.  to  the  said 
persons,  with  intent,  by  means  of  the  false  pretences  aforesaid,  onlawfolly, 
knowingly  and  designedly,  fraudulently  to  obtain  of  and  from  the  said 
company  divers  of  the  moneys  of  the  said  company,  to  wit,  to  the 
amount  of  299/.  9s.  9c/.,  and  to  cheat  and  defraud  them  of  the  same ; 
whereas  it  was  not  nor  is  the  fru^t  that  the  said  persons  carrying  oo 
business  as  aforesaid,  under  the  name,  style,  and  designation  of  Messra 
F.  and  P.,  were  indebted  to  the  said  H.  W.  or  R.  B.  to  the  amount  of 
299/.  9s,  9d,  for  goods  sold  and  delivered  by  the  said  H.  W.  and  B.  B.  is 
the  said  H.  W.  and  R.  B.  so  fabely  pretended  as  aforesaid.  And  whereu 
in  truth  and  in  &ct  the  said  H.  W.  and  R.  B.  were  not  able  to  confer  on 
the  said  company  the  right  to  demand  and  recover  in  the  names  of  them 
the  said  H.  W  and  R.  B.,  from  the  said  persons  carrying  on  bosiness  as 
Messrs.  F.  and  P.,  the  said  sum  of  299/.  9s.  9c/.  for  or  in  respect  of  any 
goods  then  sold  and  delivered  by  them  the  said  H.  W.  and  R.  B.  to  the  said 
persons,  as  they  the  said  H.  W.  and  R.  K  so  falsely  pretended  as  afore- 
said. And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that 
the  said  H.  W.  and  R.  B.,  on  the  day  and  year  in  that  behalf  aforesaid, 
in  London  aforesaid,  and  within  the  jurisdiction  of  the  said  Centnl 
Criminal  Court,  unlawfully,  knowingly  and  designedly,  by  the  frdse 
pretences  aforesaid,  did  attempt  and  endeavour  fraudulendy,  and  contrarj 
to  the  statute  in  such  case  made,  to  obtain  from  the  said  company  their 
moneys  aforesaid,  and  to  cheat  and  defraud  them  of  the  same ;  against  the 
peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Third  Count. — ^Andthe  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  H.  W.  and  R.  B.,  on  the  12th  day  of 
July,  A.D.  18o4,  in  London,  and  within  the  jurisdiction  of  the  said 
Central  Criminal  Court,  unlawfully  and  wickedly  did  cons^nre,  combine, 
confederate,  and  agree  together  by  divers  false  pretences,  and  by  diven 
unlawful,  artful,  indirect,  fraudulent  and  deceitfol  ways,  means,  devices, 
stratagems  and  contrivances,  to  obtain  and  acquire  to  themselves  of  sad 
from  the  said  company,  called  the  Commercial  Credit  Mutual  Assurance 
Society,  registered  as  in  the  first  count  of  this  indictment  mentioned, 
divers  of  the  moneys  of  the  said  company,  to  wit,  to  the  anaount  of  500L 
and  upwards,  and  to  cheat  and  defraud  the  said  company  of  the  same ; 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Fourth  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforcwid, 
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<k>  further  present  that  heretofore,  and  before  and  at  the  time  of  the     Prec^dmt§, 
commission  of  the  several  offences    hereinafter  firstly,  secondly,  and       ^^ — 
thirdly  next  mentioned,  A.  S.  and  others,  constituting  a  certain  society  ^^' 

of  persons  trading  and  carrying  on  business  under  the  name,  style,  and  lorUctiu«iit 
designation  of  the  Commercial  Credit  Mutual  Assurance  Society,  by  a  against  two 
certain  policy  and  agreement  bearing  date  the  24th  day  of  June,  in  the  ?»"<»•  for 
year  of  our  Lord  1852,  made  between  the  said  A.  S.  and  others  under  aS^^uS^^to 
the  name,  style,  and  designation  aforesaid,  of  the  one  part,  and  H.  W.  obtain  numeT 
and  R.  B.  of  the  other  part,  for  the  considerations  therein  mentioned,  from  a  mntnid 
bad  covenanted  and  agreed  to  and  with  the  said  H.  W.  and  R.  B.  that  «Munu>o» 
the  premium  and  reserved  funds  of  the  said  society  of  persons  men-  "^^^^J^LT**** 
tioned  in  certain  rules  and  regulations  in  the  said  policy  and  agreement  ooospinKT. 
referred  to,  should  be  liable  in  the  manner  and  to  the  extent  mentioned 
in  such  rules  and  regulations,  to  reimburse  and  pay  to  the  said  H.  W. 
and  R.  B.,  their  executors,  administrators  or  assigns,  such  sum  or  sums 
of  money  as  should  be  from  time  to  time  awarded  to  the  said  H.  W.  and 
R.  B.  by  the  council  of  the  said  society,  in  respect  of  the  losses  which 
might  arise  to  the  said  H.  W.  and  R.  B.,  from  the  bond  fide  sale  and 
delivery,  during  the  continuance  of  the  said  agreement  and  policy,  of 
goods  for  the  purposes  of  trade,  to  debtors  being  at  the  time  of  such  sale 
and  delivery  traders  within  the  meaning  of  the  laws  for  the  time  being 
in  force  relating  to  bankrupts,  and  that  the  said  H.  W.  and  R.  B.  should 
receive  such  payment  and  reimbursement  at  the  times  and  in  the  manner 
fuid  subject  to  the  conditions  and  stipulations  mentioned  and  set  forth  in 
the  said  rules  and  regulations.     And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present  that  the  said  H.  W.  and  R.  B.  after- 
wards, to  wit,  on  the  12th  day  of  July,  in  the  year  of  our  Lord  1854, 
in  London,  and  within  the  jurisdiction  of  the  said  Central  Criminal 
Court,  did  prefer  to  the  said  A.  S.  and  others,  as  such  society  as  afore- 
■aid,  a  certain  claim  upon  the  said  society  to  be  paid  and  reimbursed  a 
large  sum  of  money,  to  wit,  the  sum  of  299/.  9«.  9(i.,  for  a  loss  upon 
the  sale  and  delivery  of  goods  by  them  the  said  H.  W.  and  R.  B.  under 
and  according  to  the  said  policy,  and  did  thereby  claim  the  said  sum  of 
299/.  9<.  9</.  of  and  from  the  said  society,  and  that  the  said  H.  W.  and 
R.  B.  devising  and  wickedly  contriving  and  intending  to  deceive  the  said 
A.  S.  and  others,  as  such  society  as  aforesaid,  and  to  cause  the  said  A.  S.  ' 

and  others  to  procure  to  be  awarded  to  the  said  H.  W.  and  R.  B.  divers 
of  the  moneys  of  the  said  A.  S.  and  others  as  such  society  as  aforesaid, 
and  to  cheat  and  defraud  the  said  A.  S.  and  others  of  the  same  then  and 
there,  to  wit,  on  the  day  and  year  aforesaid,  in  London  aforesaid,  and 
within  the  jurisdiction  of  the  said  Central  Criminal  Court,  unlawfully, 
knowingly  and  designedly,  did  falsely  pretend  to  the  said  Al.  S.  and 
others  that  they  the  said  H.  W.  and  R.  B.  were  then  entitled  to  demand 
of  the  said  A.  S.  and  others,  as  such  society  as  aforesaid,  under  and  by 
virtue  of  the  said  policy,  the  said  sum  of  299/.  9«.  9^.;  that  certain  per- 
aons  then  carrying  on  business  as  shoe  manufacturers  at  14,  Lisle-street, 
Leicester-square,  under  the  name,  style  and  designation  of  Messrs.  F. 
and  P.,  were  then  indebted  to  the  said  H.  W.  and  R.  B.,  to  the  amount 
of  299/.  95.  9c/.,  for  goods  sold  and  delivered  to  them  by  the  said  H.  W. 
and  R.  B.  for  the  purpose  of  trade  ;  that  the  said  claim  was  then  bona 
fide  made  by  them  the  said  H.  W.  and  R.  B.,  for  and  in  respect  of  a  loss 
on  goods  sold  and  delivered  ;  that  they  the  said  H.  W.  and  R.  B.  were 
then  able  to  confer  on  the  said  A.  S.  and  others  the  right  to  demand  and 
recover,  in  the  namues  of  the  said  H.  W.  and  R.  B.,  from  the  said  persons 
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curying  on  busiiiess  as  shoe  nuumfiictiirers  at  14,  lisle  BUect, 
square,  under  the  name,  style  and  designation  of  Messrs.  F.  and  P^  the 
said  sum  of  2991.  9s.  9dL,  for  and  in  respect  of  goods  then  sold  and 
delirered  to  them  by  them  the  said  H.  W.  and  B.  R,  with  intent  by 
means  of  the  false  pretences  aforesaid,  mdawfnlly,  knuwiugij  and 
designedly,  fraadalently  to  obtain  fixxn  the  said  A.  S.  and  otfaen^ 
divers  of   tlie  moneys  of   the  said  A«  S.  and  others,  to  wit,   to  the 


amount  of  2991.  9s.  9d^  and  to  cheat  and  defrand  tliem  of  the 
same.  Whereas  in  truth  and  in  hct  the  said  H.  W.  and  R.  B.  were 
never  entitled  to  demand  of  the  said  A.  S.  and  others,  as  sn^  society  as 
aforesaid,  the  said  sum  of  2991. 9s.  9(1,  under  or  by  virtue  of  the  snd 
policy,  or  under  any  circumstances  whatever,  as  th^  the  said  H«  W.  sad 
R.  B.  so  £Edsely  pretended  as  aforesaid.  And  whereu  it  was  not  nor  it 
it  the  fact  that  the  said  persons  carrying  on  business  as  aforesaid,  asder 
the  name,  style,  and  designation  of  Meeers.  F.  and  P.,  were  indebted  totke 
said  H.  W.  and  R  R  to  the  amount  of  299L  9s.9d.fyt  goods  sold  nd 
delivered  to  them  by  the  said  H.  W.  and  R.  B.  for  the  purposes  of  tnde, 
as  the  said  H.  W.  and  R  B.  so  falsely  pretended  as  aforesaid,  or  &r 
any  purposes  whatever.  And  whereas  in  truth  and  in  fiict  the  aid 
claim  was  never  bona  fids  made  by  them  the  said  H.  W.  and  R  R  iv 
and  in  respect  of  a  loss  on  goods  sold  and  ddivered.  And  whereas  in  tmtk 
and  in  fact  the  said  £L  W.  and  R  B.  were  not  able  to  ooofer  on  the  sad 
A.  S.  and  others  any  right  to  demand  or  recover  in  the  names  of  the  sad 
H.  W.  and  R  R  from  the  said  persons,  carrying  on  business  as  afeve- 
said  under  the  name,  style  and  designation  of  Messrs.  F.  and  P.,  the  ssid 
sum  of  2991  9s.  9d.  for  or  in  respect  of  goods  then  sold  and  ddivered 
by  them  the  said  H.  W.  and  R  R  to  the  said  persons,  as  thej  the  ssid 
H.  W.  and  R  R  so  fidsely  pretended  as  aforesaid ;  and  so  the  joran 
aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said  H.  W.  and  R  R, 
on  the  day  and  year  on  that  behalf  aforesaid,  in  London  aforesaid,  sad 
within  the  junsdiction  of  the  Central  Criminal  Coort»  anlawfoDy, 
knowingly  and  designedly,  by  the  false  pretences  aforesaid,  did  atteoipt 
and  endeavour  fraudulently,  and  contrary  to  the  statute  in  such  case  mad^ 
to  obtain  from  Uie  said  A.  S.  and  others  their  moneys  afibresaid,  and  to 
cheat  and  defiuud  them  of  the  same  ;  against  the  peace  of  oar  said  Lady 
the  Queen,  her  crown  and  dignity. 

FyUi  Omni. — ^And  the  jurors  aforesaid,  upon  their  oath  afcx^esaid,  do 
further  present,  that  the  said  H.  W.  and  R  B.  deceiving  and  intending 
to  deceive,  cheat  and  defraud  the  said  A.  S.  and  others  as  such  sodetj 
as  aforesaid,  afterwards,  to  wit,  on  the  12th  day  of  July,  in  the  year  of 
our  Lord  1854,  in  London  afimsaid,  and  within  the  jurisdiction  of  the 
said  Central  Criminal  Court,  did  offer  to  the  said  A«  S.  and  others  to 
assign  to  the  said  A.  S.  and  others,  as  such  society  as  aforesaid,  a  certain 
debt,  to  wit,  the  alleged  debt  hereinafter  mentioned  for  money  and 
reward  to  the  said  H.  W.  and  R  B.  on  that  behalf;  and  the  said  H.  W. 
and  R  B.  did  then  and  there  unlawfully,  unknowingly  and  designedly, 
falsely  pretend  to  the  said  A.  S.  and  others,  that  certain  persons  tboi 
carrying  on  business  as  shoe  manufacturers  at  14,  Lisle-street,  Leicester- 
square,  under  the  name,  style  and  designation  <^  Messrs.  F.  and  P«. 
were  then  indebted  to  the  said  H.  W.  and  R  R  to  the  amount  of 
299^  9i.  9dl  for  goods  sold  and  delivered  by  the  said  H.  W.  and  R  B., 
and  that  they  the  said  H.  W.  and  R  B.  were  then  able  to  confer  on 
the  said  A.  S.  and  others  the  right  to  demand  and  recover  in  the 
names  of  the  said  H.  W.  and  R  R  from  the  said  persons  carrying  oa 
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business  as  Messrs.  F.  and  P.,  the  said  sum  of  299/.  9^.  9d.  for  and  in     Preeedmu. 

respect  of  goods  then  sold  and  delivered  by  the  said  H.  W.  and  B.  B.  to  the       J^y 

said  persons,  with  intent,  by  means  of  the  false  pretence  aforesaid,  unlaw- 

fully,  knowingly  and  designedly,  fraudulently  to  obtain  of  and  from  the  indictment 

said  A.  S.  and  others,  divers  of  the  moneys  of  the  said  A.  S.  and  others  as  against  two 

such  society  as  aforesaid,  to  wit,  to  the  amount  of  299/.  9*.  9rf.,  and  to  V^rvms  for 

cheat  and  defraud  them  of  the  same.  Whereas  it  was  not  nor  is  it  the  fact  J|jJ^p^/^o 

that  the  said  persons  carrying  on  business  as  aforesaid  under  the  name,  obtainmonej 

style 'and  designation  of  Messrs.  F.  and  P.  were  indebted  to  the  said  H.W.  from  a  mataal 

and  R.  B.  to  the  amount  of  299/.  9$.  9d.  for  goods  sold  and  delivered  by  «mq«oc« 

the  said  H.  W.  and  R.  B.,  as  the  said  H.  W.  and  B.  B.  so  falsely  pre-  J^*2/J^*^ 

tended  as  aforesaid.    And  whereas  in  truth  and  in  fact  the  said  H.  W.  oonspiracy. 

and  R.  B.  were  not  able  to  confer  on  the  said  A.  S.  and  others  the 

right  to  demand  and  recover  in  the  names  of  them  the  said  H.  W.  and 

R.  B.  from  the  said  persons  carrying  on  business  as  Messrs.  F.  and  P. 

the  said  sum  of  299/.  98,  9d,  for  or  in  respect  of  any  goods  then  sold 

and  delivered  by  them  the  said  H.  W.  and  R.  B.  to  the  said  persons, 

as  they  the  said  H.  W.  and  R.  B.  so  falsely  pretended  as  aforesaid;  and 

so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said 

H.  W.  and  R.  B.,  on  the  day  and  year  on  that  behalf  aforesaid,  in  London 

aforesaid,  and  within  the  jurisdiction  of  the  said  Central  Criminal  Court, 

unlawfully,  knowingly  and  designedly,  by  the  &lse  pretences  aforesaid, 

did  attempt  and  endeavour,  fraudulently  and  contrary  to  the  statute  in 

that  case  made,  to  obtain  from  the  said  A.  S.  and  others,  as  such  society 

as  aforesaid,  their  moneys  aforesaid,  and  to  cheat  and  defraud  them  of 

the  same  ;  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 

dignity. 

Sixth  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  H.  W.  and  R.  B.,  on  the  12th  day  of  July, 
ID  the  year  of  our  Lord  1854,  in  London,  and  within  the  jurisdiction  of 
the  said  Central  Criminal  Court,  unlawfully  aiid  wickedly  did  conspire, 
combine,  confederate  and  agree  together,  by  divers  ^se  pretences,  and 
by  divers  unlawful,  artful,  indirect,  fraudulent  and  deceitful  ways,  means, 
devices,  and  stratagems,  and  contrivances,  to  acquire  and  to  obtain  to 
themselves,  of  and  from  A.  S.  and  others,  divers  of  the  moneys  of  the 
said  A.  S.  and  others,  to  wit,  to  the  amout  of  500/.  and  to  cheat  and 
defraud  them  of  the  same  ;  against  the  peace  of  our  said  Lady  the  Queen, 
her  crown  and  dignity. 
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No.  m. 

Indictment  against  a  father  for  not  supplying  his  infant  child  with 

necessary  food  and  clothing, 

CENTRAL  Cnminal  Court, )  The  jurors  for  our  Lady  the  Qneea 
to  wit.  J       upon  their  oath  present  that»  hereto- 

fore and  during  all  the  time  in  thb  count  mentioned,  P.  H.  hereinafter 
mentioned,  was  an  infimt  of  very  tender  age,  to  wit,  of  the  age  of  three 
years  or  thereabouts,  and  by  reason  thereof  totally  unable  to  proride 
himself  with  any  of  the  necessaries  of  life,  and  that  during  all  the  tiae 
hereinafter  mentioned  the  said  P.  H.  was  under  the  care,  charge, 
dominion,  government  and  control  of  J.  H.,  the  faUier  of  the  said  P.  H., 
to  wit,  in  a  certain  dwelling-house  in  Montague  Court,  Bishopagate- 
street,  in  the  City  of  Londcm,  and  within  the  jurisdiction  of  the  said 
Central  Criminal  Court,  by  reason  of  which  said  several  premises  it 
became  and  was  the  duty  of  the  said  J.  H^  during  all  the  time  aforo* 
Maid,  to  provide  and  supply  the  said  P.  H.  with  food  and  drink  neoessaiy 
and  proper  for  the  nourishment  and  support  of  the  said  P.  H.,  and  alst 
with  raiment  and  apparel  necessary  and  proper  for  the  covering  and 
protection  of  the  body  of  the  said  P.  H.,  and  also  with  reasonable  and 
proper  bedding  and  the  means  of  rest  for  the  refreshment  of  the  body  of 
the  said  P.  H.;  and  the  jurors  aforesaid,  upon  their  oath  aforeaaid,  do 
farther  present  that  the  said  J.  H.,  not  regarding  his  duty  in  that  b^alj^ 
and  wickedly  disregarding  the  health  and  nurture  of  the  said  P.  H^  ia 
London,  and  within  the  jurisdiction  of  the  said  Central  Criminal  Courts 
during  a  long  space  of  time,  to  wit,  from  the  20th  day  of  July,  a.  n., 
1855,  until  the  22nd  day  of  August  in  the  same  year,  unlawfully, 
wickedly,  wilfully  and  without  any  lawful  excuse  whatever,  did  make 
default  in  his  duty,  and  during  all  the  time  aforesaid,  unlavrfuUy,  wickedly, 
wilfuUy,  contrary  to  his  duty  in  that  behalf  and  without  any  lawful  excuse 
whatsoever,  did  fail  and  omit  to  provide  and  supply  the  said  P.  H.,  beii^ 
such  infant  as  aforesaid,  and  unable  to  provide  himself  with  any  of  the 
necessaries  of  life,  and  being  under  such  charge,  government,  control  and 
dominion  as  aforesaid,  with  the  food  and  drink  necessary  and  proper  for 
the  nourishment  and  support  of  the  said  P.  H.,  and  with  raiment  and 
apparel  necessary  and  proper  for  the  covering  and  protection  of  the  bo^ 
of  the  said  P.  H.,  and  with  reasonable  and  proper  bedding  or  means  of 
rest  for  the  refreshment  of  the  body  of  the  said  P.  H.,  as  the  said  J.  H. 
during  all  the  time  aforesaid  could,  might  and  ought  to  have  done;  and 
on  the  contrary  thereof,  during  all  the  time  aforesaid,  unlawfully,  wilfully, 
wickedly,  contrary  to  his  duty  in  that  behalf  and  without  any  lawful 
excuse  whatsoever,  did  keep  the  said  P.  H.  in  the  said  house,  under  the 
charge,  control,  government  and  dominion  of  him  the  said  J.  H.,  and 
provide  the  said  P.  H.  and  supply  and  permit  the  said  P.  H.  to  be 
provided  and  supplied  with  food  and  drink  in  such  small  and  inadequate 
quantities  only,  and  with  such  insufficient  and  inadequate  raiment  and 
apparel  only,  without  any  bedding  or  means  of  rest  proper  and  reason- 
able for  the  refreshment  of  the  body  of  the  said  P.  H.,  so  that  by  reason 
of  the  several  defaults  aforesaid  the  said  P.  H.,  during  all  the  time  afore- 
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said,  did  languish  and  pine  in  great  weakness,  sickness  and  infirmity  of    Preeedatu. 
his  body,  and  on  the  said  22nd  day  of  August,  a.  d.  1855,  became  and      -ij^TTi 

was  so  grievously  disordered,   diseased,  starved  and  emaciated  in    his        ^^ * 

body,  and  so  injured  in  his  health  that  his  life  was  in  great  peril  and  indictment 
danger  and  was  greatly  despaired  of;  in  contempt  of  our  said  Lady  the  against  a  father 
Queen  and  her  laws,  to   the  evil  and  pernicious  example  of  all  other  f*'  ^}  f^PP^T- 
persons  in  like  case  offending,  and  against  the  peace  of  our  said  Lady  J5?|^  ^th*° 
the  Queen,  her  crown  and  dignity.  necessary  food 

Second  Count — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  and  clothing. 
do  further  present  that  the  said  J.  H.  being  the  father  of  one  P.  H., 
an  infant  of  very  tender  age,  to  wit,  of  the  age  of  three  years  or  there- 
abouts, and  by  reason  thereof  unable  to  take  care  of  himself  or  to  supply 
or  provide  himself  with  any  of  the  necessaries  of  life,  not  regarding  his 
duty  of  a  parent  or  the  heidth  or  nurture  of  the  said  P.  H.  in  London, 
and  within  the  jurisdiction  of  the  said  Central  Criminal  Court,  for  a  long 
space  of  time,  to  wit,  from  the  20th  day  of  July,  a.  d.  1855,  until  the 
22nd  day  of  August  in  the  same  year,  during  all  which  time  the  said 
P.  H.  being  an  infant  as  aforesaid,  and  unable  to  provide  or  supply 
himself  with  the  necessaries  of  life  as  aforesaid,  remained  and  was  under 
the  charge,  care,  dominion,  government  and  control  of  the  said  J.  H.,  his 
father,  and  no  other  person,  unlawfully,  wilfully,  wickedly,  without  any 
lawful  excuse  whatever,  and  contrary  to  his  duty  in  that  behalf,  did  fail 
and  omit  to  supply  and  provide  the  said  P.  H.,  and  to  permit  the  said 
P.  H.  to  be  supplied  with  food  and  drink  in  sufficient  quantities  for  the 
support  and  nourishment  of  his  body,  and  with  raiment  and  apparel 
necessary  and  proper  for  the  covering  and  protection  of  his  body,  and 
with  bedding  and  means  of  rest  reasonable  and  proper  for  the  refresh- 
ment of  the  body  of  the  said  P.  H.,  but  on  the  contrary  during  all  the 
time  aforesaid,  unlawfully,  wilfully,  wickedly,  contrary  to  his  duty 
in  that  behalf  and  without  any  lawful  excuse  whatever,  did  provide  and 
supply  and  permit  the  said  P.  H.  to  be  provided  and  supplied  with  food 
and  drink  in  such  small  and  inadequate  quantities  only,  and  with  such 
insufficient  and  inadequate  raiment  and  apparel  only,  and  kept  the  said 
P.  H.  without  any  bedding  or  the  means  of  rest  proper  and  reasonable 
for  the  refreshment  of  the  body  of  the  said  P.  H.,  so  that  by  reason  of 
the  several  defaults  in  this  count  mentioned,  the  said  P.  H.  during  all  the 
time  aforesaid  did  languish  and  pine  in  great  weakness,  sickness  and 
infirmity  of  his  body,  and  on  the  said  22nd  day  of  August  a.  d.  1855, 
became  and  was  so  greatly  disordered,  diseased,  starved  and  emaciated 
in  his  body,  and  so  injured  in  his  health  that  his  life  was  in  great  peril 
and  danger,  and  was  greatly  despaired  of ;  in  contempt  of  our  said  Lady 
the  Queen  and  her  laws,  to  the  evil  and  pernicious  example  of  all  others 
in  like  case  offending,  and  against  the  peace  of  our  said  Lady  the  Queen, 
her  crown  and  dignity. 

Third  Count, — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  J.  H.  on  the  1st  day  of  August,  a.'d.  1855, 
in  London,  and  within  the  jurisdiction  of  the  said  Cen|;ral  Criminal 
Court,  in  and  upon  P.  H.,  in  the  peace  of  Grod  and  our  said  Lady  the 
Queen,  then  and  there  being,  unlawfully  did  make  an  assault  upon  the 
said  P.  H.,  and  then  and  there  did  beat,  wound  and  illtreat^  and  other 
wrongs  to  the  said  P.  H.,  then  and  there  did;  against  the  peace  of  our  said 
Lady  the  Queen,  her  crown  and  dignity. 
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Na  IV. 

Imdici$meni  a^ahui  ike  moiker  qf  an  imfani  for  noi  suppiyimg  ii  «di 
neeeuary  food  and  doiking^  tke  being  fitmiiked  by  her  kmdfamdnM 
ample  meant  for  9o  doing^  and  being  ddegaUd  bg  kim  io  ad  m  tkai 
behalf. 

CENTRAL  Criminal  Court,  1  The  jotots  for  our  Ijufy  the  Qoeen 
to  wit.  J      upon  their  oath  present  that,  hereto- 

fore and  during  all  the  time  hereinafter  in  this  coont  mentioned,  P.  & 
hereinafter  mentioned  was  an  infant  of  yerj  tender  age,  to  wit»  of  the  age 
of  three  jears  or  thereabonta,  and  by  reason  thereof  totally  unable  to  pro- 
Tide  himself  with  any  of  the  necessaries  of  life.  And  the  jnn>rs  afbreaid, 
upon  their  oath  aforesaid,  do  further  present  that,  during  all  the  tine 
hereinafter  mentioned,  the  said  P.  H.  was  under  the  power,  charge^ 
custody  and  dominion  of  J.  H.,  the  fother  of  the  said  P.  H.,  to  wit,  in  a 
certain  dwelUng-house  in  Montague  Court,  Bishopsgate-street,  in  the 
city  of  London,  and  within  the  jurisdiction  of  the  said  C^itral  OrimiBal 
Court,  who  during  all  the  time  aforesaid  delegated  the  care  and  nortnre 
of  the  said  child  to  £.,  the  wife  of  the  sud  J.  EL,  the  mother  of  the  said 
P.  H.,  by  the  said  J.  H.,  her  husband,  and  during  all  the  time  in  ddt 
count  mentioned,  finom  time  to  time  8up{^ed  the  said  £.  his  wile  with 
pn^r  and  sufficient  food  and  drink  necessary  for  the  support  aad 
nourishment  of  the  said  P.  H.,  and  also  with  sufficient  raiment  aad 
apparel  for  the  covering  and  {unotection  of  the  body  of  the  said  P.  H., 
and  with  bedding  and  means  of  rest  necessary  and  reasooaUe  for  the 
refineshment  of  the  body  of  the  said  P.  H^  to  the  intent  that  the  said 
P.  H.  should  by  the  said  £.  his  mother,  be  properiy  fed,  dothed,  nartnred 
and  provided  for,  and  the  said  £.  H.  by  the  commandment  and  directiaB 
of  the  said  J.  her  husband,  during  all  the  time  aforesaid,  toc^  upon  ho^ 
self  properiy  to  feed,  clothe,  nurture  and  provide  for  the  said  P.  H.  Bf 
reason  of  which  said  several  premises  it  became  and  was  the  duty  of  the 
said  £.  H.  during  all  the  time  in  this  count  mentioned,  to  provide  and 
supply  the  said  P.  H.  with  such  proper  and  sufficient  food  and  drink 
necesaaiy  for  the  support  and  nourishment  of  the  said  P.  H^  and  also 
with  such  sufficient  raiment  and  apparel  for  the  coverii^  and  protectioa 
of  the  body  of  the  said  P.  H^  and  also  with  such  bedding  and  the  means 
of  rest  necessary  and  reasonable  for  tl^  re&eshment  of  the  body  of  the 
said  P.  H.,  and  also  to  nurture  and  cherish  the  sud  P.  H.  to  the  advance- 
ment of  the  health  and  strength  of  the  said  P.  H.  And  the  juitxs 
aforesaid,  upon  their  oath  aforesaid,  do  fiirther  present  that,  the  said 
E.  H.  not  r^arding  her  duty  in  that  behalf^  and  wickedly  ^sre^ai^i^ 
the  health  and  nurture  of  the  said  P.  H^  in  London,  and  within  the 
jurisdiction  of  the  said  Central  Criminal  Court,  during  a  long  space  of 
time,  to  wit,  finom  the  20th  day  of  July,  a.  Dw  1S5o,  nndl  the  22nd  day  of 
August  in  the  same  year,  unlawfully,  wilfully,  wi^edly  and  withoot  aaj 
lawful  excuse  whatever,  did  make  de&ih  in  her  said  duty  and  il«wi^ 
afl  the  time  aforesaid,  unlawfully,  wilfully,  wickedhr,  contianr  to  her  doty 
la  that  behalf  and  without  any'lawfol  excuse  whatever,  didlbQ  aad  owit 
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to  provide  and  supply  the  said  P.  H.  with  such  proper  and  sufficient  food     Preo9imtt9. 
and  drink  necessary  for  the  support  and  nourishment  of  the  said  P.  H.,       ^ — I^. 

and   also  with  such  sufficient   raiment   and  apparel  for  the  covering         ' 

and  protection  of  the  body  of  the  said  P.   H.,  and   also  with  such  indictment 
bedding  and  the  means  of  rest  necessary  and  reasonable  for  the  refresh-  Against  the 
ment  of  the  body  of  the  said  P.  H.,  and  to  nurture  and  cherish  the  ^o^wof  an 
said  P.  H.  to  the  advancement  of  the  health  and  strength  of  the  said  guppiyw  \l 
P.  H.,  as  the  said  £.  H.  could,  might  and  ought  to  have  done,  and  on  the  with  neceasaiy 
contrary  thereof  during  all  the  time  aforesaid,   unlawfully,  wilfully,  food  and 
wickedly,  contrary  to  her  duty  in  that  behalf  and  without  any  lawful  fj?^***^^» "??  , 
excuse  whatever,  did  provide  and  supply  the  said  P.  H.  with  such  food  by  hw  hiaband 
and  drink  in  such  smdl  and  inadequate  quantities  only,  and  with  such  with  ample 
insufficient  and  inadequate  raiment  and  apparel  only,  without  any  bed-  meaoa  for  so 
ding  or  the  means  of  rest  proper  and  reasonable  for  the  refreshment  of  ^*^J°^»  *5^,***"** 
the  body  of  the  said  P.  H.,  and  did  keep  the  said  P.  H.  in  such  a  filthy,  hfrn^f^t  i]^ 
dirty,  unwashed  and  starved  condition,  dangerous  to  the  health  of  the  that  behalL 
said  P.  H.,  without  in  any  way  nurturing  or  cherishing  him  to  the 
advancement  of  his  health  and  strength,  that  the  said  P.  H.,  by  reason  of 
the  several  defaults  aforesaid  during  all  the  time  aforesaid,  did  languish  ' 

and  pine  in  great  weakness,  sickness,  nakedness,  filth  and  infirmity  of 
body,  and  on  the  said  22nd  day  of  August,  a.d.  1856,  became  and  was 
so  grievously  disordered,  diseased,  starved  and  emaciated  in  his  body, 
and  so  injured  in  his  health,  that  his  life  was  in  great  peril  and  danger 
and  was  greatly  despaired  of,  in  contempt  of  our  said  Lady  the  Queen  and 
her  laws,  to  the  evil  and  pernicious  example  of  all  others  in  the  like  case 
offending,  and  against  the  peace  of  our  said  Lady  the  Queen,  her  Crown 
and  dignity. 

2nd  count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that,  heretofore  and  during  all  the  time  hereinafter  in  this 
count  mentioned,  P.  H.,  hereinafter  mentioned,  was  an  infant  of  very 
tender  age,  to  wit,  of  the  age  of  three  years  or  thereabouts,  and  by  reason 
thereof  totally  unable  to  provide  himself  with  any  of  the  necessaries  of 
life.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that,  during  all  the  time  aforesaid,  the  said  P.  H.  was  under  the 
power,  charge,  custody  and  dominion  of  J.  H.  his  father,  to  wit,  in  a 
certain  dwelling-house  in  Montague-court,  Bishopsgate-street,  in  London, 
and  within  the  jurisdiction  of  the  said  Central  Criminal  Court,  who^ 
during  all  the  time  aforesaid,  delegated  to  E.  his  wife  the  care  and  nurture 
of  the  said  P.  H.,  the  child  of  the  said  E.  by  the  said  J.  her  husband, 
who,  during  all  the  time  aforesaid,  from  time  to  time  supplied  to  the  said 
£.  his  wife  the  proper  and  necessary  means  and  authority  of  providing 
and  supplying  proper  and  sufficient  food  and  drink  necessary  for  the 
support  and  nourishment  of  the  said  P.  H.,  and  also  sufficient  raiment 
and  apparel  for  the  covering  and  protection  of  the  body  of  the  said  P.  H., 
and  also  bedding  and  means  of  rest  necessary  and  reasonable  for  the  re- 
freshment of  the  body  of  the  said  P.  H.,  to  the  intent  that  the  said  P.  H. 
should,  by  the  said  Erhis  mother,  be  properly  fed,  clothed,  nurtured  and 
provided  for,  and  the  said  E.  H.,  by  the  commandment  and  direction  of 
the  said  J.  H.,  during  all  the  time  aforesaid,  took  upon  herself  out  of 
the  means  so  provided  as  aforesaid  to  supply  to  the  said  P.  H.  the 
several  matters  and  things  aforesaid,  and  to  provide,  clothe,  nurture  and 
provide  for  the  said  P.  H.  By  reason  of  which  said  several  premises,  it 
became  and  was  the  duty  of  the  said  E.  H.,  during  all  time  in  this  count 
mentioned,  to  provide  and  supply  the  said  P.  H.  with  proper  and  suffi- 
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PreoederUi.    cient  food  and  drink  for  the  support  and  nourishment  of  the  said  P.  H., 

and  also  with  sufficient  raiment  and  apparel  for  the  covering  and  protec- 

No.  IV.       iIqj^  Qf  ^he  hodj  of  the  said  P.  H.,  and  also  with  bedding  and  the  means 
Indictment         ®^  ^^^  necessary  and  reasonable  for  the  refreshment  of  the  bodj  of  the 
against  the        Said  P.  H.,  and  also  to  nurture  and  cherish  the  said  P.  H.  to  the  advance- 
mutber  of  an      ment  of  the  health  and  strength  of  the  said  P.  H.;  and  the  jurors  afore- 
infant  for  not     g^^^^  upon  their  oath  aforesaid,  do  further  present  that  the  said  E.  H., 
^th  neoMBJUT   ^^^  regarding  her  duty  in  that  behalf,  and  wickedly  disregarding  the 
food  kdA^   health  and  nurture  of  the  said  P.  H.,  in  London,  and  within  the  juiis- 
clothing,  she      diction  of  the  said  Central  Criminal  Court,  during  a  long  space  of  time, 
being  fhrniahed  to  wit,  from  the  20th  day  of  July,  a.d.  1855,  until  the  22nd  day  of 
5Zth  wnX***°^  August  in  the  same  year,  unlawfully,  wilfully,  wickedly  and  without  any 
meana  hr  so      lawful  excuse  whatever,  did  make  default  in  her  said  duty,  and  doriii^ 
doing,  and  being  all  the  time  aforesaid  unlawfully,  wilfully,  wickedly,  contrarj  to  her  doty 
delegated  by      Jq  ^hat  behalf,  and,  without  any  lawful  excuse  whatever,  did  fail  tnd 
Sai^ihatf"*     ®°^^*  ^  provide  and  supply  the  said  P.  H.  with  proper  and  saffieknt 
food  and  drink  necessary  for  the  support  and  nourishment  of  the  nid 
P.  H.,  and  also  with  sufficient  raiment  and  apparel  for  the  covering  and 
protection  of  the  body  of  the  said  P.  H.,  and  also  with  bedding  and  the 
means  of  rest  necessary  and  reasonable  for  the  refreshment  of  the  body 
of  the  said  P.  H.,  and  to  nurture  and  cherish  the  said  P.  H.  to  the  ad- 
yancement  of  the  health  and  strength  of  the  said  P.  H.  as  the  said  £.  H. 
could,  might  and  ought  to  have  done,  and,  on  the  contrary  thereof^  during 
all  the  time  aforesaid  unlawfully,  wilfully,  wickedly,   contrary  to  her 
duty  in  that  behalf,  and  without  any  lawful  excuse  whatever,  did  pro- 
vide and  supply  the  said  P.  H.  with  food  and  drink  in  such  small  and 
inadequate  quantities  only,  and  with   such  insufficient  and  inadequate 
raiment  and  apparel  only,  without  any  bedding  or  the  means  of  rest 
proper  and  reasonable   for  the  refreshment  of  the  body   of  the  said 
P.  H.,  and  did  keep  the  said  P.  H.  in  such  a  filthy,  dirty,  unwashed, 
neglected  and  starved   condition,    without  in    any  way   nurturing  or 
cherishing  him  to  the  advancement  of  his  health  and  strength  that  the 
said  P.  H.,  by  reason  of  the  several  defaults  aforesaid,  and  during  aU 
the  time  aforesaid,  did  languish  and  pine  in  great  weakness,  sickness, 
nakedness,  filth  and  infirmity  of  body,  and  on  the  said  22nd  day  of  August 
in  the  year  aforesaid,  became  and  was  so  grievously  disordered,  diseased, 
starved  and  emaciated  in  his  body  that  his  life  became  and  was  in  great 
peril  and  danger  and  was  greatly  despaired  of,  in  contempt  of  our  said 
Lady  the  Queen  and  her  laws,  to  the  evil  and  pernicious  example  of  all 
others  in  like  case  offending,  and  against  the  peace  of  our  said  Lady  the 
Queen,  her  Crown  and  dignity. 

Srd  count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
farther  present  that  the  said  E.  H.,  on  the  1st  day  of  August,  a.d.  ISoo, 
in  London,  and  within  the  jurisdiction  of  the  said  Central  Criminal 
Court,  in  and  upon  P.  H.,  in  the  peace  of  God  and  of  our  said  Lady  the 
Queen,  then  and  there  being  unlawfully  did  make  an  assault  upon  the 
said  P.  H.,  and  then  and  there  did  beat,  wound  and  illtreat  him,  aad 
other  wrongs  to  the  said  P.  H.  then  and  there  did  against  the  peace  of 
our  said  Lady  the  Queen,  her  Crown  and  dignity,  (a) 

(a)  The  two  foresoing  indictments  were  drawn  bj  R.  M.  Straight,  Esq.,  to  ^hwn  tb 
Beporter  is  indebted  rorthe  following  statement  of  the  principles  on  which  tliej  wen  framed.*-' 

The  prisoners,  Peter  and  Eliza  Hennessey,  were  committed  for  a  joint  miademaanor,  aad 
some  difficnlty  waa  felt  in  drawing  an  indictment  which  woold  be  good  as  againak  eadL  Hw 
offtoee  being  one  at  Common  Law,  it  became  neceesarj  to  set  forth  iboM  rimmniBw^Mi  vlHck 
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ga?8  rise  to  the  legal  obligatioQ,  and  it  was  felt  that  in  so  doing  the  facts  which  would  show 
a  duty  on  the  part  of  the  wife  would  discharge  the  husband  from  criminal  responsibilitj:  {Rex 
T.  Squires  cited,  Greares  Rasi»ell,  Vol.  1,  490 ;  Rex  v.  Sanden,  7  G.  &  P.)  A  joint  indict- 
ment, moreorer,  appeared  open  to  the  objection,  that  there  would  be  a  misjoinder  of  offences, 
and  that  it  might  be  contended  that  no  joint  doty  erer  exbted ;  as,  on  the  authority  of 
the  befure*  mentioned  cases,  the  wife*8  responbibility  only  commenced  when  the  hnsband*s 
concluded,  by  supplying  her  with  necessaries.  And  that  if,  by  analogy  to  the  case  Reg^  t. 
Pbtmmer  (1  C.  &  K.),  the  husband  having  made  proper  provision  for  the  child,  by  the  supply 
of  necessaries  to  the  wife,  it  had  come  to  his  knowledge  that  they  were  being  withheld,  and 
that  his  primary  duty  revived,  yet  that  when  such  primary  da^  revived  the  wife*s  cMsed, 
for  the  fact  of  the  husband  being  then  under  the  legal  obligation  personally  to  deliver  food  to 
the  child,  would  make  the  wife's  concurrence  then  unnecessary.  In  other  words,  that  the 
husband's  legal  obligation  lasts  imtil  he  has  provided  the  wife  necessaries,  and  revives  when  he 
discovers  that  such  necessaries  are  being  withheld.  The  wife's,  on  the  other  Lmd,  endures 
fieparately  «nd  distinct  from  the  husband  for  so  long  a  time  as,  being  supplied  with  neoeesaries, 
she  leads  the  husband  to  trust  to  her  willingness  to  supply  them  to  the  maintenance  of  the 
child.  It  was  on  such  a  view  that  these  indictments  were  framed,  that  against  the  husband 
to  cover  the  time  when  it  might  be  shown  in  evidence  he  had  failed  to  supply  the  wife  with 
oecessaries,  or,  having  supplied  them,  was  cognizant  of  their  being  withheld.  That  against  the 
vrife  to  have  reference  to  any  time  when  it  might  be  made  to  appear,  that  having  been  supplied 
with  necessaries  to  be  applied  by  her  to  the  nourishment  of  the  child,  she  withheld  them 
without  the  knowledge  of  her  husband.  The  indictment  against  the  wife  is  believed  to  be  novel 
in  its  form.  Cases  may  be  supposed  where  there  are  lawful  impediments  to  the  wife  delivering 
food  provided  by  her  husband  to  the  children — such  as  separation  from  husband  and  child, 
sickness,  and  the  like,  so  that  no  duty  would  arise  out  of  a  mere  delivery  to  her.  The  indict- 
ment, therefore,  was  made  to  contain  the  averment  that  the  wife  took  upon  herself  to  supply  to 
the  child  the  necessaries  provided  by  the  husband:  (vide  Reg,  v.  Bubb  and  anothisr,  4 
Cox*s  Crim.  Gas.  455.) 


No.    V. 

Indictment  of  a  Bankrupt  /or  making  faUe  answers  in  an  examination 

by  the  Commissioner* 

CITY  of  Exeter,  and  County  of  the  same  City, )  The  jurors  for  our 
to  wit,  J      Lady  the    Queen 

upon  their  oath  present,  that  heretofore  and  afler  the  making,  passing 
and  coming  into  operation  of  '*  The  Bankrupt  Law  Consolidation  Act, 
1849,"  and  before  and  at  the  time  of  the  commission  of  the  offence  here- 
inafter next  mentioned,  M«  A.  P.,  late  of  the  parish  of  St.  David,  in 
the  county  of  the  said  city  of  Exeter,  was  a  trader  within  the  meaning 
of  the  laws  then  in  force  relating  to  bankrupts,  and  liable  to  become 
bankrupt,  and  for  six  calendar  months  next  immediately  preceding  the 
time  of  the  filing  of  the  petition  hereinafter  mentioned  had  resided  and 
carried  on  business  within  the  district  of  the  Court  of  Bankruptcy  for 
the  Exeter  district,  to  wit,  in  the  said  city  of  Exeter  and  county  of 
the  same  city,  and  that  the  said  M.  A.  P.  being  such  trader  as 
aforesaid,  and  so  liable  as  aforesaid,  heretofore  and  before  the  commis- 
sion of  the  offence  hereinafter  next  mentioned,  to  wit,  on  the  20th  day 
of  August,  A.D.  1855,  was  justly  and  truly  indebted  to  R.  W.  and 
H.  TV.,  partners  in  trade,  in  the  sum  of  50/.  and  upwards,  to  wit,  the 
sum  of  231/L  14«.  9(/.,  being  the  price  and  value  of  certain  goods  sold 
and  delivered  by  them  to  the  said  M.  A.  P.,  at  her  request,  and  being  so 
indebted  and  such  trader  as  aforesaid,  to  wit,  on  the  day  and  year  afore- 
said, the  said  M.  A.  P.  did  commit  an  act  of  bankruptcy,  that  is  to  say, 
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^^''^fctdenis,    ifj  procuring  her  goods  to  be  taken  in  execntioo.     And   the  jnron 
^    y        aforesaid,  upon  their  oath  aforesaid,  do  further  present  that,  thereopoa 
-   -  and  afterwards,  to  wit,  on  the  29th  daj  of  Aogost,  in  the  jear  afore- 

lodictment  of  a  Said,  the  said  R.  W.  and  H.  W^  so  being  snch  partners  in  trade  and  sudi 
bftoknipt  for  creditors  as  aforesaid,  did  present  their  petition  to  the  said  Coort  of  Bank- 
makiD^  &]a6  ruptcj  for  the  Exeter  district,  holden  at  Qaeen-street,  in  the  city  of  Exeter 
(xamittuion  aforesaid,  and  in  the  coantjof  the  same  dtj,  according  to  the  form  specified 
by  the  in  schedule  M.  annexed  to  the  said  act,  and  in  and  bj  their  said  pedtioa 

did  show  onto  the  said  Court  of  Bankruptcy  that  the  said  M«  A.  P. 
being  such  trader  as  aforesaid,  and  baring  carried  on  buainess  £or  six 
calendar  months  next  immediatelj  preeeding  the  date  of  the  said  petitJoo, 
within  the  district  of  the  said  Court  of  Bankruptcj  for  the  Cxeter  di»- 
trict,  that  is  to  saj,  the  dtj  of  Exeter  aforesaid,  was  indebted  to  them 
in  the  sum  of  50L,  and  that  thej  had  been  informed  and  beliered  tint 
the  said  M.  A.  P.  had  then  latelj  committed  an  act  of  bankruptcy  wiAin 
the  true  intent  and  meaning  of  the  law  of  bankruptcj,  and  did  therefim 
praj  that,  on  proof  of  the  requirition  in  that  behalf  adjudication  of  bank- 
ruptcj might  be  made  against  the  said  M.  A.  P.;  and  the  said  R.  W. 
then  and  there,  to  wit,  on  the  daj  and  jear  last  aforesaid,  in  the  and 
Court  of  Bankruptcj,  did  dulj  Terify  the  truth  of  the  said  petition  in  tbs 
form  specified  in  schedule  N.  to  the  said  act  annexed,  as  in  and  bj  tk 
said  petition  and  the  said  Terification  thereof  filed  in  the  said  Coort  of 
Bankruptcj  for  the  Exeter  district  aforesaid,  reference  being  thereanti 
had  will  more  fullj  and  at  large  appear.     And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present  that,  thereupon  and  afterwardii 
and  before  the  coomiission  of  the  cffeace  hereinafter  next  mentiooed.  to 
wit,  on  the  daj  and  jear  last  aforesaid,  the  said  Court  of  Bankruptcy 
did,  under  the  said  petition,  proceed  to  reoeire  proof  of  the  said  debt 
and  of  the  said  trading  of  the  said  M.  A.  P.  and  of  her  said  act  of  bank- 
ruptcj, and  then,  to  wit,  on  the  daj  and  jear  last  aforesaid,  upon  proof 
thereof  made  to  the  said  Court  of  Bankruptcj  in  that  behalf^  did  adjudge 
the  said  M.  A.  P.  to  be  bankrupt,  a  dn^^^te  of  which  said  adjndieatioa 
afterwards  and  before  the  commission  of  the  offence  hoeinalter  next 
mentioned,  to  wit,  cm  the  daj  and  jear  last  aforesaid,  and  before  notice 
of  such  adjudication  was  giren  in  the  Lmtdom  Gazette  as  hereinafter 
mentioned,  was  serred  upon  the  said  M.  A.  P.  bj  kaTing   the  same 
at  the  uraal  and  last  luiown  place  of  business  of  the  said  M.  A.  P., 
to  wit,  at  Now  2,  Queen-street,  in  the  citj  of  Exeter  aforesaid.     And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  ftuther  present  tfaat^ 
afterwards  and  after  the  expiration  of  seren  dajs  ftom  the  said  adjudi- 
cation and  the  said  serrice  of  the  said  duplicate,  to  wit,  on  the  daj 
of             ,  in  the  jear  aforesaid,  no  cause  harii^  been  shown  in  the 
meantime  to  the  satis&ction  of  the  said  Court  of  Bankruptcj  fior  the 
•nnnlHng  of  the  Said  adjudication,  the  said  Court  of  Bankruptcj  did 
cause  notice  and  advertisement  of  the  said  filing  of  the  said  petition  and 
of  the  said  adjudication  to  be,  and  the  san»e  was,  given  in  the  fj^mih^ 
Gazettey  and  the  said  Court  of  Bankruptcj  did,  bj  the  said   notice  and 
advertisemait,  appoint  two  public  sittings  of  the  said  Court  of  Bank- 
ruptcj for  the  said  M.  A.  P.  to  surraider    and  conlbcin   acocnrdiiig 
to  law,   the  first  of   which  said  sittii^  was  therebj  tlfeen   and  thoe 
appointed  for  the  Idth  daj  of  September  then  next,  at  the  boor  td  one 
of  the  dock  in  the  aft/onoon  thereof  prectselj,  and  the  last  of  which  said 
Mttings  was  th^ebj  thai  and  there  ^»pointed  for  the  1  itb  day  (^  Octo- 
tlointtxt^  at  the  boor  of  one  of  the  dock  ia  tbe  atemoon  tbsfotf 
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precisely,  which  said  last  mentioned  daj  was  a  day  not  less  than  thirty     Pree$dmU. 
days  and  not  exceeding  sixty  days  from  the  said  notice  and  advertisement        -iT"^ 
in  the  London  Gazette  as  aforesaid,  and  was  the  day  limited  for  the  ^    ' 

surrender  of  the  said  M.  A.  P.,  to  wit,  under  the  said  petition.      And  indictment  of  a 
the   jurors    aforesaid,    upon  their  oath  aforesaid,   do  further  present  bankrupt  for 
that  afterward  and  after  such  notice  and  advertisement  in  the  London  making  iakd 
Gazette  as  aforesaid,   to  wit,  on  the  day  of  in  the  ^]lt"t^p*° 

year  aforesaid,  notice  in  writing  of  the  said  M.  A.  P.  having  been  so  by  the 
adjudged  and  declared  bankrupt  as  aforesaid,  and  of  the  said  sittings  oommiaBiontr. 
and  of  the  said  day  and  hour  limited  for  such  surrender  as  afore- 
said, was  left  at  the  usual  and  last  known  place  of  business  of  the  said 
11.  A.  P.  (she  not  then  being  in  prison),  to  wit,  at  No.  2,  Queen- 
street,  in  the  city  of  Exeter  aforesaid,  by  which  said  last-mentioned 
notice  the  said  M.  A.  P.  was  required  personally  to  be  and  appear 
before  M.  B.,  Esq.,  then  being  the  commissioner  of  the  said  Court  of 
Bankruptcy  for  the  Exeter  district  aforesaid,  and  acting  in  the 
prosecution  of  the  said  petition  on  the  said  13th  day  of  September 
then  next  at  one  of  the  clock  in  the  a^moon  precisely,  and  on  the  said 
II th  day  of  October  then  next  at  one  of  the  clock  in  the  afternoon 
precisely,  at  the  said  Court  of  Bankruptcy  for  the  Exeter  district  in 
Exeter,  then  and  there  to  be  examined,  and  to  make  a  full  and  true 
discovery  and  disclosure  of  all  her  estate  and  effects,  according  to  the 
direction  of  the  Bankrupt  Law  Consolidation  Act,  1849.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  afterwards, 
that  is  to  say,  on  the  24th  day  of  September  in  the  year  aforesaid,  the 
said  M.  A.  P.  did  surrender  to  and  personaUy  appear  at  the  said  Court  of 
Bankruptcy  for  the  Exeter  district  aforesaid,  holden  at  Queen-street,  in 
the  city  of  Exeter  aforesaid,  to  wit,  in  the  parish  of  St.  Paul  in  the  city  of 
Exeter  aforesaid,  before  the  said  M.  B.,  Esq.,  the  said  M.  B.,  Esq.,  then 
being  such  commissioner  as  aforesaid,  and  duly  acting  in  the  prosecution  of 
the  said  petition,  and  then  and  there  duly  made  and  signed  the  declaration 
contained  in  the  schedule  W.  to  the  said  act  annexed,  whereby  she  then 
solemnly  promised  and  declared  that  she  would  make  true  answer  to  all 
such  questions  as  might  be  proposed  to  her  respecting  all  the  property 
of  the  said  M.  A.  P.,  and  all  dealings  and  transactions  relating  thereto^ 
and  would  make  a  full  and  true  disclosure  of  all  that  had  been  done  with 
the  said  property  to  the  best  of  her  knowledge,  information  and  belief 
(he  the  said  M.  B.,  Esq.,  such  commissioner  as  aforesaid,  having  then 
and  there  competent  authority  to  administer  the  said  declaration  to  the 
said  M.  A.  P.  in  that  behalf),  and  was  thereupon  then  and  there  duly 
examined  and  questioned  before  the  said  M.  B.,  Esq.,  such  commis- 
sioner as  aforesaid,  by  word  of  mouth,  touching  and  concerning 
matters  relating  to  her  trade,  dealings  and  estate,  and  upon  the  said 
examination,  and  in  the  course  of  the  same  the  following  questions 
became  and  were,  and  each  of  them  respectively  became  and  was  material, 
that  is  to  say,  whether  any  person  of  the  name  of  B.  had  been  indebted 
to  the  said  M.  A.  P.  in  the  sum  of  49/.  for  goods  supplied  by  her  to  him, 
and  whether  he  had  accepted  a  bill  of  exchange  for  the  said  sum  of  49/., 
and  who  the  said  person  of  the  name  of  R.  was;  and  also,  whether  any 
person  of  the  name  of  D.  had  been  indebted  to  the  said  M.  A.  P. 
in  the  sum  of  67/.  for  goods  supplied  by  her  to  him,  and  whether  he  had 
accepted  a  bill  of  exchange  for  Uiat  amount,  and  who  the  said  person  of  the 
name  of  D.  was ;  and  also,  whether  any  person  of  the  name  of  S.  H. 
had  been  indebted  to  the  said  M.  A.  P.  in  the  sum  of  66/.   ISs.  for 
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goocU  supplied  bj  her  to  him,  and  whether  he  had  accepted  a  hiH  of 
exchange  for  that  amount,  and  who  the  said  person  of  the  name  of  S.  H. 
was  ;  and  also,  whether  any  person  of  the  name  ci  E.  had  been 
indebted  to  the  said  M.  A.  P.  in  the  sum  of  SOL  for  goods  supplied 
bj  her  to  him,  and  who  the  said  person  of  the  name  of  £•  was  ;  and 
also,  whether  any  person  of  the  name  of  T.  had  been  indebted  to  the 
said  M.  A.  P.  in  the  sum  of  76/.  for  goods  supplied  by  her  to  him, 
and  whether  he  had  accepted  a  Inll  of  excliange  for  that  amount,  and 
who  the  said  person  of  the  name  of  T.  was ;  and  also,  whether  anj 
person  of  the  name  of  W.  M.  had  been  indebted  to  the  said  M.  A.  P. 
in  the  sum  of  54/.  7s.  9d.  for  goods  supplied  by  her  to  him,  tod 
whether  he  had  accepted  a  bill  of  exchange  for  that  amount,  uid  idw 
the  said  person  of  the  name  of  W.  M.  was  ;  and  also,  whether  say 
person  of  the  name  of  S.  had  been  indebted  to  the  said  M.  A  P. 
in  the  sum  of  GfiL  13^.  4c/.  for  goods  supplied  by  her  to  bin,  tad 
whether  he  had  accepted  a  bill  of.  exchange  for  that  amount,  and  who 
the  said  person  of  the  name  of  S.  was;  and  also,  whether  the  said 
M.  A.  P.  had  kept  or  had  any  account  in  writing  of  or  relating  to 
the  said  several  bills  of  exchimge  or  any  of  them,  and  whether  such 
account  had  been  entered  in  any  bo<^,  and  whether  any  book  in  whicfa 
it  had  been  entered  had  been  destroyed.  And  the  jurors  aforeaaid, 
upon  their  oath  aforesaid,  do  further  present,  that  the  said  M.  A 
P.  having  made  and  signed  the  said  declaration,  and  being  so  examined 
and  questioned  as  aforesaid,  not  regarding  the  laws  of  this  realm, 
but  intending  to  pervert  the  due  course  of  justice,  and  to  defiraud 
the  creditors  of  her  the  said  M.  A.  P.  then  and  there  upon  the 
said  examination,  upon  her  declaration  aforesaid,  in  answer  to  divers 
questions  which  were  then  and  there  put  to  her  by  virtue  of  the  said 
petition  for  adjudication,  and  of  the  said  adjudication  of  bankruptcy 
against  her  the  said  M.  A.  P.  as  aforesaid,  falsely,  knowingly,  inali- 
ciously,  wilfully  and  corruptly,  before  the  said  M.  B.,  Csq.,  such 
commissioner  as  aforesaid,  and  having  such  lawful  and  competent 
authority  as  aforesaid,  to  administer  the  said  declaration  in  that  behalf, 
and  to  take  and  hear  the  said  examination,  did  depose  and  declare 
(amongst  other  things)  in  substance  and  to  the  e£fect  foUowiug,  that  is  to 
say :  that  a  person  of  the  name  of  R.  (meaning  the  said  person  of 
the  name  of  R.)  had  been  indebted  to  her  in  the  sum  of  49/L  for 
umbrellas  and  parasols  supplied  by  her  to  him,  that  he  had  accepted  a 
bill  of  exchange  for  that  sum  (meaning  the  said  bill  for  the  sum  of 
49/.),  and  had  sent  the  said  bill  of  exchange  to  her  by  letter,  that  he 
was  a  traveller  of  Devonport  (meaning  Devonport,  in  the  county  of 
Devon),  and  that  she  had  had  dealings  with  him  before;  and  also,  thatt 
person  of  the  name  of  D.  (meaning  the  said  person  of  the  name  of  D.)  htd 
been  indebted  to  her  in  the  sum  of  57/.  for  goods  suppHed  by  her  to  him, 
that  he  had  accepted  a  bill  of  exchange  for  that  sum  (meaning  the  said 
bill  of  exchange  for  the  sum  of  57/.),  that  he  was  a  traveller  and  hawker 
of  umbrellas,  and  that  he  had  paid  her  the  amount  of  the  said  l»]l  of 
exchange;  and  also,  that  one  S.  H.  (meaning  the  said  person  of  the  name  of 
S.  H.)  had  been  indebted  to  her  in  the  sum  of  66/.  18«.  for  goods  supplied 
by  her  to  him,  that  he  had  accepted  a  bill  of  exchange  for  that  sum  (meaniag 
the  said  bill  of  exchange  for  the  sum  of  66/.  lSs.\  that  he  was  a  dealer  it 
umbrellas,  and  lived  in  King-street,  in  Plymouth  (meanii^  PljUMMith,  it 
the  county  of  Devon),  that  she  had  had  previous  transactions  with 
and  that  he  had  paid  to  her  the  said  sum  of  66/.  ISs,;  and  also^  that  a 
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called  £.  (meaning  the  said  person  of  the  name  of  E.)  had  been  indebted  to    Ptteedmi$. 

her  in  the  sum  of  50/.  for  goods  supplied  by  her  to  him,  that  he  had  accepted        

a  bill  of  exchange  for  that  amount  (meaning  the  said  bill  of  exchange  for  ^^'  ^' 
the  sum  of  50/.),  and  that  he  had  paid  the  amount  of  the  said  bill;  and  also,  indictment  of  » 
that  a  person  of  the  name  of  T.  (meaning  the  said  person  of  that  name)  had  bankrapt  for 
been  indebted  to  her  in  the  sum  of  75/.  for  goods  supplied  by  her  to  him,  making  filse 
that  he  had  accepted  a  bill  for  that  sum  (meaning  the  said  biU  of  exchange  *°*^?*  ?*  •"* 
for  the  sum  of  75/.),  that  he  had  paid  that  amount,  that  she  had  seen  by\he 
him  in  Exeter,  that  he  was  a  hawker  of  umbrellas,  and  that  he  lived  commiBaioDer. 
at  Middle  or  Mill-street,  Taunton  (meaning  Taunton,  in  the  county  of 
Somerset) ;  and  also,  that  one  W.  M.  (meaning  the  said  person  of  the 
name  of  W.  M.)  had  been  indebted  to  her  in  the  sum  of  54/.  7s.  9d, 
for  goods  supplied  by  her  to  him,  that  he  had  accepted  a  bill  for  that  sum 
(meaning  the  said  bill  of  exchange  for  the  sum  of  54/.  7s.  9c/.),  and  that 
he  was  a  draper  and  umbrella  seller ;  and  also,  that  one  S.  (meaning 
the  said  person  of  the  name  of  S.)  had  been  indebted  to  her  in  the 
sum  of  66/.  ISs.  4c/.,  that  he  had  accepted  a  bill  of  exchange  for  that 
sum  (meaning  the  said  bill  of  exchange  for  661.  ISs.  4c/.),  that  he  lived 
in  Devonport  (meaning  Devonport,  in  the  county  of  Devon),  and  that 
she  knew  where  to  go  for  him  in  Devonport;  and  also,  that  she  had 
received  di£ferent  portions  of  the  amounts  of  the  said  bills  of  exchange 
before  they  were  due,  and  that  she  had  kept  an  account  relating  to  the 
said  bills  of  exchange  in  a  book,  and  that  she  had  destroyed  the  said  book 
by  putting  it  into  the  fire.  Whereas,  in  truth  and  in  fact,  no  person  of  the 
name  of  R.  had  been  indebted  to  the  said  M.  A.  P.  in  49/.,  or  in  any 
sum  of  money  for  umbrellas  and  parasols  supplied  by  her  to  him,  or  for 
or  on  any  account  or  consideration  whatsoever;  and  whereas,  in  truth 
and  in  fact,  no  person  of  the  name  of  R.  had  sent  or  delivered  to  her  a 
bill  of  exchange  accepted  by  him  for  that  or  for  any  sum  by  letter  or  by 
any  other  means;  and  whereas,  in  truth  and  in  fact,  there  was  not  any 
person  of  the  name  of  R.,  who  was  a  traveller  of,  in,  or  from  Devon- 
port  aforesaid;  and  whereas,  in  truth  and  in  fact,  she,  the  said  M.  A.  P., 
had  not  had  any  dealings  with  a  person  of  the  name  of  R.  And  whereas, 
in  truth  and  in  fact,  no  person  of  the  name  of  D.  had  been  indebted  to 
the  said  M.  A.  P.  in  57/.,  or  in  any  sum  for  goods  supplied  by  her  to 
him,  or  for  or  on  any  account  or  consideration  whatsoever ;  and  whereas, 
in  truth  and  in  fact,  he  had  not  accepted  a  bill  of  exchange  for  that  or 
for  any  sum  of  money,  nor  had  he  paid  to  the  said  M.  A.  P.  the  amount 
of  the  said,  or  of  any,  bill  of  exchange.  And  whereas,  in  truth  and  in 
fact,  no  person  of  the  name  of  S.  H.,  or  of  the  name  of  U.,  had  been 
indebted  to  the  said  M.  A.  P.  in  the  sum  of  66/.  18«.,  or  in  any  sum,  for 
goods  supplied  by  her  to  him,  or  for  or  on  any  account  or  consideration 
whatsoever ;  and  whereas,  in  truth  and  in  fact,  no  person  of  the  name  of 
S.  H.,  or  H.,  had  accepted  a  bill  of  exchange  for  that  sum,  or  paid  the 
said  sum,  or  any  sum,  to  the  said  M.  A.  P.;  and  whereas,  in  truth  and  in 
fact,  no  person  of  the  name  of  S.  H.,  or  H.,  had  lived  in  Eling-street,  in 
Plymouth  aforesaid  ;  and  whereas,  in  truth  and  in  fact,  the  said  M.  A.P. 
had  not  had  any  transactions  with  a  person  of  the  name  of  S.  H.,  or  H. 
And  whereas,  in  truth  and  in  fact,  no  person  of  the  name  of  E.  had 
been  indebted  to  the  said  M.  A.  P.,  in  the  sum  of  50/.  or  in  any  sum  for 
goods  supplied  by  her  to  him,  or  for  or  on  any  account  or  consideration 
whatsoever ;  and  whereas,  in  truth  and  in  fact,  no  person  of  the  name  of 
£.  had  accepted  a  bill  of  exchange  for  that  sum,  or  had  paid  the  amount 
of  the  said  bilL     And  whereas,  in  truth  and  in  fact,  no  person  of  the 
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name  of  T.  had  been  indebted  to  the  said  M.  A.  P.  in  the  sum  of  75/.,  or 
in  any  sum  for  goods  supplied  by  her  to  him,  or  for  or  on  any  account  or 
consideration  whatsoever  ;  and  whereas,  in  truth  and  in  fact,   no  person 
k  of  the  name  of  T.  had   accepted   a  bill  of  exchange  for   that  sum, 
or  paid  that  amount  ;  and  whereas,  in  truth  and  in  fact,  no  person  of 
the  name  of  T.  lived  at  or   in    Middle    or  Mill-street,   in  Tannton 
aforesaid.     And  whereas,  in  truth  and  in  fact,  no  person  of  the  name  of 
W.  M.  or  M.  had  been  indebted  to  the  said  M.  A.  P.  in  the  sum  of 
64/.  7^.  9(/.,  or  in  any  sum  for  goods  supplied  by  her  to  him,  or  on  or  for 
any  account  or  consideration  whatsoever,  or  had  accepted  a  bill  of  ex- 
change for  that  or  any  sum.     And  whereas,  in  truth  and   in  fact,  no 
person  of  the  name  of  S.  had  been  indebted  to  the  said  M.  A.  P.  in  tlie 
sum  of  66/.  13«.  4</.  or  in  any  sum,  or  had  accepted  a  bill  of  exchani^  ftr 
that  sum,  or  lived  in  Devonport  aforesaid.     And  whereas,   in  truth  tod 
in  fact,  the  said  M.  A.  P.  had  not  received  any  portion  of  the  amoonts 
of  the  said  bilb  of  exchange  or  any  of  them.     And  whereas,  in  troth 
and  in  fact,  the  said  M.  A.  P.  had  not  kept  an  account  relating  to  the 
said  bills  of  exchange,  or  any  of  them,  in  any  book,  as  the  said  M.  A  P., 
at  the  time  of  her  deposing  and  declaring  as  aforesaid,  well  knew.     And 
so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said 
M.  A.  P.,  on  the  24th  day  of  September,  in  the  year  aforesaid,  at  the 
said  Court  of  Bankruptcy  for  the  Exeter  district,  in  the  parish  afofe- 
said,  in  the  said  city  of  Exeter,  before  the  said  M.  B.,  Esq.,  sach  com- 
missioner as  aforesaid,  he,  the  said  M.  B.,  Esq.,  then  and  there  having 
such  power  and  authority  as  aforesaid,  by  her  own  act  and  consenL 
and  of  her  own  most  wicked  and  corrupt  mind,  in  manner  and  form 
aforesaid,  falsely,  wickedly,  wilfully  and  corruptly  did    depose,  static 
affirm,  and  declare  that  which  was  false,  in  and  to  her  the  said  M.  A.  P.^ 
knowledge  at  the  time  of  her  so  deposing,  stating,  affirming  and  declaring 
as   aforesaid,  and  did   then   and  there  falsely,  wickedly,  wilfuUy  and 
corruptly  commit  wilful  and  corrupt  perjury  against  the  form  of  tbe 
statute  in  such  case  made  and  provided,  and  against  the  peace  of  oar  said 
Lady  the  Queen  her  Crown  and  dignity.    And  the  jurors  aforesaid,  npoo 
their  oath  aforesaid,  do  further  present  that,  heretofore  and  before  the  com- 
mission  of   the   offence  hereinafter    next    mentioned,    to  wit^  on   tbe 
29th  day  of  August,  a.d.  1855,   the  said   M.  A.  P.  was,  bj  a  certaiB 
adjudication  in  writing,  under  the  hand  of  M.  B.,  Esq.,  in  due  form 
of  law,   adjudged  and  declared  to  be  a  bankrupt  (he,  the  said  M.  R, 
Esq.,   then    being    a   commissioner  of  the  Court  of   Bankruptcy  for 
the  Exeter  district,  holden  at  Queen-street,  in  the  said  city  of  Exeter, 
and  being  then  and  there  duly  authorized  and  empowered  to  make  such 
adjudication  in  that  behalf,  and  to  act  in  the  prosecution  thereof),  and 
that  after  the  said  adjudication  of  her  the  said  M.  A.  P.  as  a  bankrufit 
as  aforesaid,  to  wit,  on  the  24th  day  of  September,  in  the  year  aforesaid, 
a  meeting  was  duly  holden  in  the  said  Court  of  Bankruptcy  in  the  pansb 
of  St.  Paul,  in  the  city  of  Exeter  aforesaid,  before  the  said  M.  B., 
Esq.  (so  being  such  commissioner,  and  duly  authorized  and  empowered 
as  aforesaid  to   inquire   touching   the   dealings,  estate,  and    effects  of 
the  said  M.  A.  P.  as  a  trader  and  bankrupt  as  aforesaid),  and  that  at  tbe 
said  meeting,  on  the  day  and  year,  and  in  the  place  last  aforesaid,  the 
said   M.  A.  P.  was    present,    and   then    and    there    duly   made  and 
signed  the  declaration  contained  in  the  schedule  W.  to  the  said  act 
annexed,  whereby  she  then  solemnly  promised  and  declared  that  ^ 
would  make  true  answer  to  all  such  questions  as  might  be  proposed  to 
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her  respecting  all  the  property  of  the  said  M.  A.  P.»  and  all  dealings     Prteedenu. 

and  transactions  relating   thereto,   and   would    make  a  full    and   true        

disclosure  of  all  that  had  been  done  with  the  said  property,  to  the  No^. 
best  of  her  knowledge,  information,  and  belief;  he  the  said  M.  B.,  j„^I(.(q,0q^  ^f  ^ 
Esq.,  such  commissioner  as  aforesaid,  having  then  and  there  competent  bankrupt  for 
authority  to  administer  the  said  declaration  to  the  said  M.  A.  P.  making  false 
in  that  behalf,  and  was  thereupon  then  and  there  duly  examined  *^^**  ^  ■" 
and  questioned  before  the  said  M.  B.,  Esq.,  such  commissioner  as  afore-  ^j  i^e 
said,  by  word  of  mouth,  touching  and  concerning  matters  relating  to  her  commissioner, 
property,  and  her  dealings  and  transactions  relating  thereto,  and  upon  the 
last  mentioned  examination,  and  in  the  course  of  the  same,  the  questions 
alleged  in  the  first  count  of  this  indictment  to  have  become  and  been 
material  and  therein  set  forth,  became  and  were,  and  each  of  them 
respectively  became  and  was  material.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  the  said  M.  A.  P.  having 
made  and  signed  the  said  declaration,  and  being  so  examined  and 
questioned  as  last  aforesaid,  not  regarding  the  laws  of  this  realm,  but 
intending  to  pervert  the  due  course  of  justice,  and  to  defraud  the 
creditors  of  her  the  said  M.  A.  P.  then  and  there  upon  the  last- 
mentioned  examination,  upon  her  declaration  aforesaid,  in  answer  to 
divers  questions  which  were  then  and  there  put  to  her,  by  virtue  of  the 
said  adjudication  of  bankruptcy  as  last  aforesaid,  falsely,  knowingly, 
maliciously,  wilfully  and  corruptly,  before  the  said  M.  B.,  Esq.,  such  com- 
missioner as  aforesaid,  and  having  such  lawful  and  competent  authority 
as  aforesaid,  to  administer  the  said  declaration  in  that  behalf,  and  to 
take  and  hear  the  said  examination,  did  then  and  there  depose,  state, 
affirm,  and  declare  (amongst  other  things)  in  substance  and  e£fect  as  in 
the  said  first  count  she  is  alleged  to  have  deposed,  stated,  affirmed,  and 
declared;  whereas,  in  truth  and  in  fact,  the  said  depositions,  statements, 
and  declarations  were  false  in  and  to  her  knowledge  at  the  time  of  her 
so  depo^ng,  stating,  and  declaring  as  aforesaid,  as  in  the  said  first 
eoont  aUeged«  And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  say  that  the  said  M.  A.  P.,  on  the  day  and  year  last  aforesaid 
in  the  said  Court  of  Bankruptcy  for  the  Exeter  district,  in  the  parish 
of  St.  Paul,  in  the  said  city  of  Exeter,  before  the  said  M.  B.,  Esq. 
(such  commissioner  as  aforesaid,  and  then  and  there  having  such  power 
and  authority  as  aforesaid),  by  her  own  act  and  consent,  and  of  her  own 
most  wicked  and  corrupt  mind,  in  manner  and  form  aforesaid,  fiilsely, 
wickedly,  wilfully,  and  corruptly,  did  depose,  state,  afiirm  and 
declare  that  which  was  false  in  and  to  her  the  said  M.  A.  P.'s  knowledge 
at  the  time  of  her  so  deposing,  stating,  affirming  and  declaring  as 
aforesaid,  and  did  then  and  there  falsely,  wickedly,  wilfully,  and  corruptly 
commit  wilful  and  corrupt  pejjury  against  the  form  of  the  statute  in  such 
•case  made  and  provided,  and  against  the  peace  of  our  lady  the  Queen, 
lier  Crown  and  dignity. 


VOL.   VII. 


xlii  APPENDIX. 


STATUTES  AND  PARTS  OF  STATUTES 

AFFECTING  THE  CRIMINAL  LAW«    PASSED    IN    THE    8E88I0V  Or 

PARLIAMENT  OF    1856. 


TRIAL  OF  OFFENCES  ACT. 

19  Vict.  Cap.  16. 

An  Act  to  empower  the  Court  of  Queen^s  Bench  to  order  certain  Off enderf 
to  be  tried  at  the  Central  Criminal  Court, — [11th  April,  1856*3 

WHEREAS  it  would  contribute  to  the  better  administratioB  of 
criminal  justice  in  England  and  Wales  if  persons  charged  with 
indictable  offences   committed   out  of  the  jurisdiction  of  the    Central 
Criminal  Court  were  rendered  liable  to  be  tried  in  certain  cases  at  the 
said  Central  Criminal  Court :  be  it  therefore  enacted  by  the  Queen's 
most  excellent  Majestj,  by  and  with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same  as  follows  : 
Power  to  Court      L  Whenever  any  indictment  or  inquisition  for  any  felony   or  misde- 
of  Qoeen's         meaner  committed  or  supposed  to  have  been  committed  at  finy  place  oot 
S^ictmente   "^   of  the  jurisdiction  of  the  said  Central  Criminal  Court  shall  have  been 
remored  into      removed  by  writ  of  certiorari  into  her  Majesty's  Court  of  Queen's  Bench, 
that  court         either  before  or  after  the  passing  of  this  act,  and  it  shall  appear  to  such 
either  before  or  cQurt  in  term  time,  or  to  any  judge  thereof  in  vacation,  that  it  is  expt- 
S^is^'to  be  ^^6°*  *^  ^^®  ®°^8  of  justice  that  such  indictment  or  inquisition  should  be 
tried  at  the        tried  at  the  said  Central  Criminal  Court,  it  shall  be  lawful  for  such 
Centnl  Court  of  Queen's  Bench  in  term  time,  or  for  such  judge  thereof  in  vaca- 

Grimmal  Court.  ^Jq^^  to  order  that  such  indictment  or  inquisition  shall  be  tried  at  the  sttd 

Central  Criminal  Court. 

When  auy  such      II.  Whenever  any  such  order  shall  have  been  made,    the   Queen's 

order  has  been    coroner  and  attorney,  or  other  officer  having  the  custody  of  the  records  of 

iodictineDt        ^^^  ®*^^  Court  of  Queen's  Bench,  shall  forthwith  upon  notice  of  such 

shall  be  order  transmit  such  indictment  or  inquisition  so  removed  by  certiorari  is 

transmitted  to    in   the   preceding   section  mentioned,   together   with   any    depositions, 

^e  Central       examinations,  or  informations  relating  to  any  offence  charged  therein 

Court,  ^jjj^jjj  g^^|^^  \^Q  in  Ijjg  custody,  to  the  proper  officer  of  the  said  Centrd 

Criminal  Court,  to  be  by  him  kept  among  the^records  of  the  said  Centnl 

Criminal  Court. 
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III.  Whenever  any  person  shall  have  been  committed  or  held  to  bail  19  Vict  c.  16. 
for  any  felony  or  misdemeanor  committed  or  supposed  to   have  been       tTTT - 
committed  at  any  place  out  of  the  jurisdiction  of  the  said  Central  Criminal    Qg^n^eg  AeL 

Court,  and  it  shall  appear  to  the  said  Court  of  Queen's  Bench  in  term         

time,  or  to  any  judge  thereof  in  vacation,  that  it  is  expedient  to  the  ends  The  Coort  of 
of  justice  that  such  person  should  be  tried  for  such  o£fence  at  the  said  Qawn's  Bench 
Central  Criminal  Court,  it  shall  be  lawful  for  such  Court  of  Queen's  "^^'^^J^^ 
Bench  in  term  time,  or  for  such  judge  thereof  in  vacation,  to  order  that  ,,ith  anjoflfenoe 
such  person  shaU  be  tried  for  such  offence  at  the  said  Central  Criminal  oommitted  oat 
Court,  and  thereupon  a  writ  of  certiorari  shall  be  issued  to  the  justices  of  ?^^^®.  . 
oyer  and  terminer  or  of  gaol  delivery,  or  of  the  peace,  before  whom  any  "}J™^J^^ 
indictment  or  inquisition  charging  such  person  with  such  offence  shall  crimiiud  Coart 
then  be  pending,  or  before  whom  any  such  indictment  shall  thereafter  be  to  be  tried  «t 
found,  or  to  the  coroner  before  whom  any  such  inquisition  shall  have  been  ^^^  <»"*»  """^ 
or  shall  thereafter  be  taken,  commanding  them  or  him  to  certify  and  *°*7"P^  ?  „ 
return  such  indictment  or  inquisition  into  the  said  Central  Cnminal  i^^^^  xo  nmawB 
Court.  the  indiotiMiit 

IV.  "Whenever    any   such  order  as  is  mentioned  in  any   preceding  into  the 
section  of  this  act  shall  have  been  made,  the  justice  before  whom  any^?  .    .^     . 
person  charged  with  any  offence  by  such  indictment  shall  have  been 
examined,  the  coroner  before  whom  such  inquisition  shall  have  been  ^^^^^^1^ 
taken,  the  clerk  of  assize,  clerk  of  the  peace,  or  any  other  person  having  made,  the 
the  custody  or  possession  thereof,  shall  forthwith,  upon  the  delivery  to  depoeitions,  &c, 
him  of  an  office  copy  of  such  order,  transmit  any  recognizances,  deposi-  •l**^^  ^ 
tions,  examinations,  or  informations  relating  to  the  offence  charged  in  ^^^  ** 
anch  indictment  or  inquisition  which  shall  be  in  his  custody  or  possession  crimiiud  Coart. 
to  the  proper  officer  of  the  said  Central  Criminal  Court,  to  be  by  him 

kept  among  the  records  of  the  said  Central  Criminal  Court. 

Y.  Whenever  any  such  order  as  is  mentioned  in  any  preceding  section  When  anjsach 
of  this  act  shall  have  been  made,  and  any  indictment  or  inquisition  shall  order  has  been 
have  been  transmitted  or  removed  to  the  said  Central  Criminal  ^o"^*  °ri^***!k  n 
under  the  provisions  of  this  act,  the  gaoler  or  keeper  of  any  gaol  or  house  Jg  removed  to 
of  correction  in  which  any  person   charged  with  any  offence  by  such  Newgate, 
indictment  or  inquisition   shall  be  confined  shall  forthwith  upon  the 
delivery  to  him  of  an  office  copy  of  such  order,  without  writ  of  habeas 
corpus  or  other  writ  for  that  purpose,  cause  such  person,  with  his  com- 
mitment and  detainer,  to  be  safely  removed  to  Her  Majesty's  gaol  of 
Newgate  in  the  city  of  London  ;  and  thereupon  the  keeper  of  the  said 
gaol  of  Newgate  shall  receive  such  person  into  his  custody  in  the  said 
gaol  of  Newgate,  there  to  remain  until  he  shall  be  delivered  by  due 
course  of  law. 

YI.  Whenever  any  application  shall  be  made  to  the  said  Court  of  A  defendant 
Queen's  Bench  or  to  any  judge  thereof,  either  before  or  after  any  indict-  °^^  "ot  appear 
ment  or  inquisition  shaU  have  been  found  or  taken,  for  an  order  that  any  JJi^Jj'^"^ 
person   charged  with  any  offence  by  such  indictment  or  inquisition,  or  QQeen's 
committed  or  held  to  bail  for  any  offence,  shall  be  tried  at  the  said  Central  Bench. 
Criminal  Court,  under  the  provisions  of  thisact,it  shall  not  be  necessary  for 
such  person  to  be  brought  or  appear  in  person  before  the  said  Court  of 
Queen's  Bench  or  the  said  judge  thereof,  either  upon  the  making  of  the 
determination  of  such  application,  and  it  shall  not  be  necessary  for  such 
person  to  plead  any  plea  to  such  indictment  or  inquisition  in  the  said 
Court  of  Queen's  Bench  in  any  case  where  such  indictment  or  inquisi- 
tion shall  be  ordered  to  be  tried  at  the  said  Central  Criminal  Court 
under  the  provisions  of  tliis  act. 
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19  Vict.  c.  16.      VIL  Whenever  any  indictment  or  inquisition  shall  have  been  trans- 

-; —  mitted  or  removed  to  the  said  Central  Criminal  Court,  under  the  provi- 

TVioi^  sions  of  this  act,  any  pe^n  charged  with  any  offence  by  sucb  indictment 

jen^t^    .  ^^  inquisition  shall  be  arraigned  and  shall  plead  to  such  indictment  or 

A  defendAnt  inquisition,  and  shall  be  tried  in  the  said  Central  Criminal  Court,  in  the 

sbiill  bo  same  manner  in  all  respects  as  if  such  offence  had  been  actually  com- 

■^^•^?^^  mitted  within  the  jurisdiction  of  the  said  Central  Criminal  CJourt,  and  as 

tba  CentTAl  "^  ^^  ^^^^  indictment  or  inquisition  had  been  originally  presented  at  or 

Crimiiua  Ckmrt,  returned  to  the  said  Centred  Criminal  Court. 

as  if  the  VUL  Whenever  any  writ  of  certiorari  shall  be  delivered  to  any  eoort 

offenoewM  f^.^  ^jj^  purpose  of  removing  any  indictment  or  inquisition  from  such 

vH^Td  Um  court,  such  court  shall  require  any  person  who  shall  be  attending  such 

jariadiction  of  court  under  any  recognizance  or  subpcena  to  prosecute,  or  to  proseeste 

that  court.  and  give  evidence,  or  to  give  evidence,  upon  the  trial  of  such  indictaieDt 

When  a  or  inquisition,  to  enter  into  a  recognizance  in  such  sum  of  money  as  tonch 

certiorari  is  court  shall  seem  fit,  to  prosecute,  or  to  prosecute  and  give  evidence,  or  to 

delirered  to  any  -^  evidence,  as  the  case  may  be,  upon  the  trial  of  such  indictmeai  or 
court  toremoTo  ?       .  .^.  !  j      i  II  l  n  i.    ^  •   j 

aoT  iDdictment,  uiquisition,  whenever  and  wherever  the  same  shall  be  tried. 

such  court  shall  IX.  Whenever  any  writ  of  certiorari  shall  be  delivered  to  any  comt 
bind  the  for  the  purpose  of  removing  any  indictment  or  inquisition  from  sodi 

^"I^^**  •■*  court,  it  shall  be  lawful  for  such  court  either  to  require  any  person  wl» 
appear  on  tU  ^^^  ^  attending  such  court  under  any  recognizance  to  take  hia  triil 
trial.  upon  such  indictment  or  inquisition  to  enter  into  such  recognisance,  with 

Where  a  x>  many  sureties,  and  in  such  sum  or  sums  of  money,  and  with  such  con- 

cdtiorari  is  dltion  for  his  appearance  and  taking  his  trial  upon  such  indictment  or 
delivered  to  aoj  inquisition,  whenever  and  wherever  the  same  shall  be  tried^  as  to  sa^ 
M^indictnienr  ^^^  ^^^  ^^^  ^^  ^^  ^  commit  such  person  to  the  common  gaol  or 
such  court  msj  house  of  correction  for  the  county  or  place  for  which  such  court  shall  be 
bail  or  oommit  holden,  there  to  remain  until  he  shall  be  removed  under  the  provisions  of 
any  defeudsnt  this  act  or  Otherwise  delivered  by  due  course  of  law. 
who  has  ^^  Every  recognizance  which  shall  have  been  or  shall  be  entered  into 

appeared  there    i.      ^,  "^      ^.  ®     r  j  .  n  ^ 

under  anj  ^^^  ^^^  prosecution  of  any  person,  and  every  recognizance,  as  well  of  any 
reoognizanoe.  witness  to  give  evidence  as  of  any  person  to  answer  for  any  ofienoe, 
All  recogni-  shall,  in  case  any  such  order  shall  be  made  for  the  trial  of  such  ofienoe  at 
cances  to  be  the  said  Central  Criminal  Court,  be  obligatory  on  each  of  the  parties 
obligat«7  on  bound  by  such  recognizance  to  prosecute  and  give  evidence,  and  to  do  all 
enteriiur  into  ^^^^^  things  therein  mentioned  with  reference  to  the  said  trial  at  the  said 
them  to  Central  Criminal  Court,  in  like  manner  as  if  such  recognizance  had  beea 

prosecute,  &c.,  originally  entered  into  for  prosecuting  such  offence,  appearing,  or  givii^ 
at  the  Central  evidence,  or  doing  such  other  things  before  the  said  Central  Ciuninal 
S'notk*  be  ^'^*  Court :  provided,  that  notice  in  writing  shaU  have  been  given,  eidier 
gireo  of  the  personally  or  by  leaving  the  same  at  the  place  of  residence  as  of  wluch 
ohaoge  of  the  parties  bound  by  such  recognizance  are  therein  described,  to  appear 
court.  before  the  said  Central  Criminal  Court  upon  the  trial  (^the  said  offbnee: 

Court  of  provided  also,  that  it  shall  be  lawful  for  Uie  said  Court  of  Queen's  Beoek 

Queen's  Bench  in  term  time,  or  for  any  judge  thereof  in  vacation,  to  cause  the  party  apply- 
may  require  ^  ^^^  g^^^  order,  whether  he  be  the  prosecutor  or  party  cnarged  wMi 
^ra  trUd  at°^  ^"^^  offence,  to  enter  into  a  recognizance  in  such  sum,  and  with  or  withool 
the  Central  Sureties,  as  such  court  or  judge  may  direct,  conditioned  to  give  sack 
Criminal  Court,  notice  to  the  parties  bound  by  such  recognizances  to  appear  before  ths 
Ul  wi-^"*  ^  ^^  Central  Criminal  Court :  provided  also,  that  where  it  shall  appear 
boundbj"  ^  ^^7  <^urt  to  which  any  writ  of  certiorari  shall  be  delivered,  for  Iks 
reoognixanoe.  purpose  of  removing  any  indictment  or  inquisition  from  such  ooarl,  thil 
any  person  so  bound  by  recognizance  has  been  personally  served  with 
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anj  such  notice  as  in  this  section  is  mentioned,  it  shall  not  be  necessary  19  Viot  e.  16* 
for  sach  court  to  require  such  person  to  enter  into  a  fresh  recognizance,       rl^T  f 
unless  it  shaU  appear  to  such  court  that  it  is  expedient  to  the  ends  of  offtnoe9  Ad. 
justice  that  such  person  should  enter  into  such  recognizance.  

XL  Whenever  any  writ  of  certiorari  shall  be  delivered  to  any  court  for  Where  a 
the  purpose  of  removing  any  indictment  or  inquisition  from  such  court,  ^!?*®"J?  *■ 
and  any  person  charged  with  any  offence  by  such  indictment  or  inquisition  conn  Uie  wuST 
shall  then  be  in  prison,  such  person  shall  not  be  discharged  by  such  court  shall  not 
out  of  prison,  but  shall  remain  therein  until  he  shall  be  removed  under  dischaige  anj 
the  provisions  of  this  act  or  otherwise  discharged  by  due  course  of  law.    defendMit  then 

XIL  Whenever  any  indictment  or  inqubition  shall  have  been  trans-     P"**°- 
mitted  or  removed  to  the  said  Central  Criminal  Court,  under  the  provi-  ?^*^°*^^ 
aions  of  this  act,  it  shall  be  lawful  for  the  said  Central  Criminal  Court  aDydefenSnt**^ 
to  issue  process  for  apprehending  any  person  charged  by  such  indictment  at  large,  and 
or  inquisition  with  any  offence,  and  to  compel  the  attendance  of  wit-  witneests  maj 
nesses,  as  well  on  the  part  of  the  prosecution  as  on  the  part  of  the  ^  compeUed  to 
defence,  on  the  trial  of  such  indictment  or  inquisition,  in  like  manner  as  ^^ 

in  cases  of  indictments  found  at  the  said  Central  Criminal  Court  for 
offences  committed  within  the  jurisdiction  of  the  said  Central  Criminal 
Court ;  and  every  such  process  shall  and  may  be  lawfully  executed  at  any 
place  within  England  and  Wales. 

XIIL  Whenever  any  indictment  or  inquisition  shall  have  been  trans-  Expeoaes  of  the 
mitted  or  removed  to  the  said  Central  Criminal  Court,  under  the  provi-  proeecntion  and 
aions  of  this  act,  it  shall  be  lawful  for  the  said  Central  Criminal  Court  "T*^  ™S  ^ 
to  order  such  expenses  of  the  prosecutor  and  witnesses,  and  such  other  ^^ 
expenses,  and  such  of  the  several  rewards  payable  in  pursuance  of  any 
statute  made  or  to  be  made,  as  to  such  Central  Criminal  Court  shall 
aeem  reasonable  and  sufficient,  to  be  paid  by  and  to  the  same  persons  and 
in  the  same  manner  as  if  such  Central  Criminal  Court  were  holden  under 
c<»nmissions  of  oyer  and  terminer  and  gaol  delivery  for  the  county  or 
place  in  which  such  indictment  shall  have  been  found  or  such  inquisition 
shall  have  been  taken. 

XIV.  It  shall  be  lawful  for  Her  Migesty,  by  and  with  the  advice  of  Her  Majestj 
Her  Most  Honourable  Privy  Council,  from  time  to  time  to  make  rules  '^  conncU  maj 
and  regulations  touching  the  said  gaol  of  Newgate,  or  any  other  gaol  or  "^!!?^**  ^ 
prison,  and  the  government  and  keeping  thereof,  for  the  purposes  of  this  pprpoBcsof 
act,  and  touching  the  alteration  of  any  conunissions,  writs,  precepts,  or  this  act 
other  proceedings  whatsoever  for  carrying  into  effect  the  purposes  of  this 

act ;  and  all  such  rules  and  regulations  shall  be  of  the  like  force  and 
effect  as  if  the  same  had  been  made  by  authority  of  Parliament,  and  shall 
be  notified  in  the  London  Gazette^  or  in  such  other  manner  as  Her 
Majesty  by  and  with  the  advice  of  Her  Most  Honourable  Privy  Council 
shall  think  fit  to  direct. 

XV.  It  shall  not  be  lawful  for  any  person,  by  himself  or  by  his  No  objection  to 
counsel,  to  take  any  objection,  either  in  the  said  Central  Criminal  Court  be  taken  to  anj* 
or  in  any  court  of  error,  to  any  writ  of  certiorari,  or  to  any  order  of  the  '^\  ®^  . 
said  Court  of  Queen's  Bench  or  of  any  judge  thereof,  or  to  any  other  pro-  ordeTocother 
ceedings  under  or  by  virtue  of  which  any  indictment  or  inquisition  shall  proceeding  for 
have  been  removed  into  the  said  Court  of  Queen's  Bench,  or  transmitted  remoring  anj 
or  removed,  under  the  provisions  of  this  act,  to  the  said  Central  Criminal  ^"<^ct"«»t,  &c. 
Court,  or  to  any  caption  of  any  court  before  which  such  indictment  shall 

have  been  found,  or  to  any  matter  or  thing  set  oat  or  appearing  on  the 
face  of  the  record,  save  and  except  only  to  such  indictment  or  inquisition 
alone. 
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19  Vict.  c.  16.      XVI.  Whenever  any  indictment  or  inquisition  shall  have  been  trans- 
—J         mitted  or  removed  to  the  said  Central  Criminal  Court,  under  the  provi- 

OffiMcLAd    ^°"^  °^  *^^®  *^*»  ^^®  justices  and  judges  of  the  said  Central  Criminal 

*    Court  for  the  time  beinfi^,  or  any  two  or  more  of  them,  shall  possess  the 

When  the  same  power,  jurisdiction,  and  authority  as   to  all  matters  and  things 

indictment  has  whatsoever  as  if  the  offence  charged  in  the  said  indictment  or  inquisition 
rtJ"centS*^^  had  actually  been  committed  within  the  jurisdiction  of  the  said  Central 
Criminal  Coart,  Criminal  Court :  and  every  such  offence  may  be  dealt  with,  tried,  and 
shall  hare  the  determined  by  and  before  such  justices  and  judges  of  the  said  Centnl 
same  authority  Criminal  Court,  or  any  two  or  more  of  them,  in  the  same  manner  in 
had^b«Bn  °^  all  respects  as  if  the  same  had  actually  been  committed  within  the  juris- 
coromitted  diction  of  the  said  Central  Criminal  Court,  and  as  if  such  indictment  or 
within  iu  inquisition  had  been  originally  presented  at  or  returned  to  the  said  Ceotral 

jurisdictioo.       Criminal  Court. 

It  shall  not  be        XV II.  It  shall  not  be  necessary  for  any  purpose  whatsoever  to  prore 
necessary  to       j^^^  any  indictment  or  inquisition  for  any  offence  committed  or  supposed 
^ictmenthM   *®  ^*^®   h^^n  committed  out  of  the  jurisdiction  of  the  said    Centnl 
been  properly     Criminal  Court  has  been  duly  removed  into  the  said  Court  of  Queen's 
remored  or        Bench,  or  duly  transmitted  or  removed  into  the  said  Central  Criminal 
transmitted.       Court  under  the  provisions  of  this  act,  but  every  such  indictment  and 
inquisition  shall  be  presumed  to  have  been  duly  removed  and  transmitted 
or  duly  removed  under  the  provisions  of  this  act,  upon  production  of  the 
same  in  the  said  Central  Criminal  Court  by  the  proper  officex  having  the 
custody  of  the  records  of  the  said  Central  Criminal  Court ;  and  do 
evidence  or  proof  to  the  contrary  shall  be  admitted. 
Verdicts  and  XVIII.  Every  verdict  and  judgment  which  shall  be  given  upon  any 

h«^dJd°**  ^  indictment  or  inquisition  transmitted  or  removed  to  the  said  Central 
Criminal  Court,  under  the  provisions  of  this  act,  shall  be  of  the  same 
force  and  effect  in  all  respects  as  if  such  indictment  had  been  duly  found, 
and  such  inquisition  had  been  duly  taken,  within  the  jurisdiction  of  the 
said  Central  Criminal  Court,  and  as  if  the  offence  charged  in  such  indict- 
ment or  inquisition  bad  been  actually  committed  within  the  jurisdiction 
of  the  said  Central  Criminal  Court. 
Any  person  XIX.  When  any  person  shall  have  been  convicted  of  any  offence  at 

conrioted  may    ^jj^  g^j^  Central  Criminal  Court  upon  the  trial  of  any  indictment  or 

IM  sentenced  to 

be  pmiished       inquisition  transmitted  or  removed  thereto  under  the  provisions  of  this 

either  in  act,  it  shall  be  lawful  for  the  justices  and  judges  of  the  said  Central 

the  connty         Criminal  Court  before  whom  any  such  conviction  shall  have  taken  place, 

i«*ere  the  ^^  f^jj.  ^^y  j^y^  qj.  more  of  them,  or,  in  case  sentence  shall  not  then  be 

committed  or     P^s^^l,  for  the  justices  and  judges  of  the  said  Central  Criminal  Court,  or 

within  the         for  any  two  or  more  of  them,  at  any  subsequent  sessions  of  the  said  Ceo- 

jarisdiction  of    tral  Criminal  Court,  to  order  and  adjudge  such  convict  to  be  punished 

the  Central        according  to  law  at  any  place,  either  within  the  jurisdiction  of  the  said 

nm  or .  Qgj^jj^j  Criminal  Court,  or  within   the  county  or   place  where  such 

offence  shall  have  been  committed  or  supposed  to  have  been  committed  ; 

and  in  cases  where  such  justices  and  judges,  or  any  two  or  more  of  them, 

shall  order  such  convict  to  be  punished  in  such  county  or  place,  it  shall 

be  lawful  for  such  justices  and  judges,  or  any  two  or  more  of  them,  after 

passing  sentence  upon  such  convict,  to  make  an  order  commanding  the 

keeper  of  the  gaol  of  Newgate  to  cause  such  convict  to  be  delivered  into 

the  custody  of  the  gaoler  or  keeper  of  the  gaol  or  house  of  correction  in 

such  county  or  place,  together  with  such  order,  and  commanding  such 

gaoler  or  keeper  to  receive  such  convict  into  his  custody  in  such  gaol  or 

house  of  correction,  and  him  there  safely  to  keep  until  such  sentence  shall 
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have  been  executed  upon  such  convict  according  to  law,  or  until  he  shall  19  Vict.  e.  16. 
be  otherwise  delivered  by  due  course  of  law,  and  also  to  make  an  order        — r  ^ 
commanding  the  sheriff  of  such  county  or  place  to  execute  such  sentence   oi^^  ^ct 

upon  such  convict  within  such  county  or  place  according  to  law  in  the         

same  manner  as  if  he  had  been  tried  and  received  such  sentence  in  such 
county  or  place  ;  and  every  such  sheriff,  gaoler,  and  keeper  respectively 
is  hereby  commanded  to  perform  and  execute  according  to  law  each  and 
every  thing  which  he  shall  be  commanded  to  perform  and  execute  by  any 
such  order  ;  and  the  several  forms  in  the  schedule  to  this  act  contained, 
or  forms  to  the  like  effect,  shall  be  deemed  good,  valid,  and  sufficient  in 
law  ;  and  in  the  case  of  any  order  directed  to  any  sheriff,  and  command- 
ing him  to  execute  any  sentence,  it  shall  be  sufficient  to  deliver  such 
order  either  to  such  sheriff  or  to  his  under  sheriff. 

XX.  Whenever  any  person  shall  have  been  removed  into  the  custody  Aoj  pri«nier 
of  the  said  keeper  of  the  said  gaol  of  Newgate,  under  the  provisions  of  wmoTed  or 
this  act,  or  shall  have  been  committed  to  the  custody  of  such  keeper  by  ^JJ^j^  ^^^^ 
the  said  Central  Criminal  Court,  such  person  shall,  without  writ  of  this  act  mmj  be 
habeas  corpus  or  other  writ  for  that  purpose,  be  removed  into  and  frcMn  taken  to  and 
the  said  Central  Criminal  Court,  when  and  as  often  as  it  may  be  neces-  Jj°y"  the  OBotral 
sary,  by  the  keeper  of  the  said  gaol  of  Newgate,  with  his  commitment  J^^^  Gouit 
and  detainer,  in  order  that  he  may  be  tried,  sentenced,  or  otherwise  necessary, 
dealt  with  according  to  law,  and  such  removal  shall  not  be  deemed  an 

escape. 

XXI.  Every  prisoner  so  removed  as  in  any  of  the  preceding  sections  Every  prisoner 
of  this  act  is  mentioned  shall,  for  and  during  the  time  of  such  removal,  ^^^t  being 
and  for  and  during  the  time  of  his  being  removed  back  to  the  gaol  ^^  JTS^ed^'^d 
house  of  correction  from  which  he  shall  have  been  brought,  when  and  as  ^^jg  ^^^  ^^^ 
often  as  he  shall  for  any  reason  be  so  removed  back,  and  also  for  and  be  deemed  to  be 
during  such  time  as  he  may  be  detained  in  the  said  gaol  of  Newgate,  or  in  lAwfal 

in  any  county  gaol  or  county  to  or  through  which  he  shall  have  been  so  ^^^7' 
removed,  and  until  he  shall  be  delivered  by  due  course  of  law,  be  to  all  in- 
tents and  purposes  deemed  and  considered  to  be  in  the  proper  legal  custody, 
notwithstanding  that  he  may  in  effecting  such  removal  have  been  taken 
or  detained  out  of  the  jurisdiction  of  the  county  of  a  city  or  town,  or  out 
of  the  jurisdiction  of  the  county,  riding,  or  division,  to  the  gaol  or  house 
of  correction  of  which  he  may  have  been  originally  committed,  into  any 
other  jurisdiction,  or  out  of  the  county  or  jurisdiction  to  the  common 
gaoL  house  of  correction,  or  court  of  which  he  has  been  removed  into  or 
through  any  other  jurisdiction,  county,  riding,  or  division  ;  and  no  action 
or  other  proceeding,  civil  or  criminal,  shaU  or  may  be  maintained  by  such 
prisoner  or  any  other  person  against  the  gaoler  or  keeper  of  the  gaol  or 
house  of  correction  from  which  such  prisoner  shall  have  been  removed,  or 
against  the  gaoler  or  keeper  of  the  gaol  to  which  such  prisoner  shall  have 
been  removed,  or  against  any  other  person,  by  reason  or  in  consequence 
of  any  such  removal  or  detainer  of  such  prisoner,  or  by  reason  or  in  conse- 
quence of  such  prisoner  having  been  taken  out  of  the  jurisdiction  of  any 
such  county  of  a  city  or  town,  county,  riding,  or  division  from  the 
gaol  or  house  of  correction  of  which  such  prisoner  shall  have  been 
removed  into  any  other  jurisdiction,  or  out  of  such  county  or  jurisdiction 
to  the  common  gaol,  house  of  corfection,  or  court  of  which  he  shall  have 
been  removed  into  or  through  any  other  jurisdiction,  county,  riding,  or 
division,  or  by  reason  or  in  consequence  of  any  removal  or  detention  <^ 
such  prisoner  under  any  of  the  provisions  of  this  act.  ^  defendant 

XXU.  Where  any  person  charged  with  any  offence  by  any  indictment  oo  bail  maj  be 
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19  Vict.  c.  16.  or  inquisition  transmitted  or  removed  to  the  said  Central  Criminal  Court, 

JTT  ^      under  the  provisions  of  this  act,  shall  appear  before  such  court  in  pursu- 

OITaH^AcL   ^^^  ^^  ^°^  reco^izance  for  that  purpose  or  otherwise,  it  shall  be  lawful 

for  such  court  from  time  to  time  and  as  often  as  to  the  same  court  shall 

b«iled  Again  or  seem  fit,  either  to  require  such  person  to  enter  into  such  recognizance^ 
committed  to  with  SO  many  sureties,  and  in  such  sum  or  sums  of  money,  and  with  such 
Newgate.  condition  for  his  appearance  at  such  Central  Criminal  Court  and  other- 

wise, as  to  such  Central  Criminal  Court  shaU  seem  fit,  or  to  commit  such 
person  to  the  custody  of  the  keeper  of  the  said  gaol  of  Newgate  until  he 
shall  be  discharged  by  due  course  of  law. 
Proflecator  and        XXTII.  Whenver  any  prosecutor  or  witnesses,  in  any  case  where  any 
witnesses  maj    indictment  or  inquisition  shall  have  been  transmitted  or  removed  to  the 
be  bound  by       ^^  Central  Criminal  Court  under  the  provisions  of  this  act,  shall  appear 
appetf  again  at  ^^ore  the  said  Central  Criminal  Court,  it  shall  be  lawful  for  such  taart, 
the  Oentral       from  time  to  time  and  as  often  as  to  the  same  court  shall  seem  ilt, 
Criminal  Coqrt  to  require  such  prosecutor  and  witnesses  to  enter  into  Buch  recognianoe, 
in  such  sum  of  money,  and  with  such  condition  as  to  i^pearanoe  at  the 
said  Central  Criminal   Court  and  otherwise,   as  to  the  said  Centnl 
Criminal  Court  shall  seem  fit. 
The  Court  of         XXIV.  Whenever  any  prosecutor  or  person  charged  with  any  ofienee 
Qaeai*8  Bench   shall  apply,  either  before  or  after  any  in<tictment  or  inquisition  shall  hafe 
""^tormT*       ^®°  found  or  taken,  to  the  said  Court  of  Queen's  Bench,  or  to  any  jodge 
wUeh  seem        thereof  for  an  order  that  such  indictment  or  inquisition  shall  be  tried  at 
roasennblo  on     the  said  Central  Criminal  Court  under  the  provisions  of  this  act,  it  shall 
anj  defendant    be  lawful  for  the  said  Court  of  Queen's  Bench  in  term  time,  €xt  for  the 
*PPjl'^8*®^    said  judge  in  vacation,  to  require  such  prosecutor  or  other  person  to 
C^i^^g^  submit  to  such  conditions  as  to  bail,  the  payment  of  the  costs  of  the  pro- 

Criminal  Coart  secutor  and  witnesses,  and  of  the  removal  and  transmission  or  removal  of 
such  indictment  or  inquisition,  and  of  the  removal  of  such  defendant,  and 
.    any  other  matter  or  thing  whatsoever,  as  in  the  judgment  of  such  Court 
of  Queen's  Bench  or  judge  may  reasonably  be  imposed  upon  such  prose- 
cutor or  defendant. 
Where  the  XXV.  Whenever  any  application  shaU  be  made  on  behalf  of  Her 

Sar°tth**°"*  Majesty  or  of  any  prosecutor  to  the  said  Court  of  Queen's  Bench,  or  to  any 
Central  judge  thereof,  for  an  order  that  any  person  charged  with  any  offence 

Criminal  Conrt,  shaU  be  tried  at  the  said  Central  Criminal  Court  under  the  provisions  of 
the  expense  of    this  act,  it  shall  be  lawful  for  the  said  Court  of  Queen's  Bench  in  term 
jdtneeses  shall   ^ime,  or  for  the  said  judge  in  vacation,  to  issue  a  certificate,  upon  the 
Che  defendant    Production  of  which  the  Commissioners  of  Her  Majesty's  Treasury  may 
order  to  be  paid  out  of  any  moneys  provided  by  Parliament  for  lav 
charges  in  England  to  the  person  so  charged  a  sum  not  exceeding  twenty 
pounds,  to  enable  such  person  to  defray  the  charges  and  expenses  of  the 
attendance  of  his  witnesses  ;  provided  that  the  sum  so  advanced  shall  be 
allowed  for  in  the  sum  which  in  the  event  of  the  acquittal  of  such 
person  may  become  payable  under  the  order  hereinafter  mentioned. 
Power  to  coort       XXVI.  In  case  any  person  who  shall  be  tried  at  the  said  Central 
to  order  Criminal  Court  under  the  provisions  of  this  act,  upon  an  application  oa 

expenses  o^.J^  behalf  of  Her  Majesty  or  of  any  prosecutor,  shall  be  there  acquitted,  it  shall 
tobepiadL^  be  lawful  for  the  justices  and  judges  of  the  said  Central  Criminal  Cowl 
before  whom  any  such  acquittal  shall  have  taken  place,  or  ^or  any  two  or 
more  of  them,  to  order  reimbursement  to  the  person  so  acquitted  of  aock 
sum  as  shall  appear  to  them  to  have  been  properly  expended  £9r  sadi 
removal  of  the  trial  of  such  person,  and  the  Commiasionecs  af  Her 
Majesty's  Treasury  shall  upon  receipt  of  such  order  pay  siioh 
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or  sums  out  of  any  moneys  provided  by  Parliament  for  law  charges  in  19  Vict  c.  16. 
Endand.  

■S2.  T*  *  /    ^ 

XXVII.  Where  any  person  shall  have  been  removed  or  committed  to    offences  Ad 

the  said  gaol  of  Newgate  under  the  provisions  of  this  act,  the  treasurer  of        

the  county  or  place  in  which  the  offence  wherewith  such  prisoner  shall  be  The  treasurer 
charged  shall  have  been  committed  or  supposed  to  have  been  committed  **^  ***•  count/ 
shall  pay  or  cause  to  be  paid  to  the  keeper  of  the  said  gaol  of  Newgate,  ^ence^ww 
or  to  such  other  person  as  the  visiting  justices  of  the  said  gaol  shall  committed 
appoint,  the  actual  expenses  incurred  by  the  said  keeper  in  any  removal  »hall  p«y  the 
of  such  prisoner  to  or  from  the  said  gaol  of  Newgate,  and  also  the  actual  ^^P^n^w  of  the 
expenses  incurred  in  the  maintenance,  safe  custody,  and  punishment  of  ^'!t^?.„*  ^ 
such  prisoner,  according  to  the  time  for  which  he  shall  have  been  in  cus-  &o.  in 
tody  there,  at  the  average  daily  cost  of  each  prisoner,  according  to  the  Newgate. 
whole  number  of  prisoners  confined  in  the  said  gaol,  such  average  to  be 
taken  yearly,  half-yearly,  quarterly,  or  at  such  other  intervals  as  the 
visiting  justices  of  the  said  gaol  shall  from  time  to  time  determine, 
including  in  such  expenses  all  salaries  of  officers,  all  expenses  of  repairs, 
alterations,  additions,  and  improvements  in  or  to  the  said  gaol,  all  sums  paid 
to  prisoners  under  any  Act  of  Parliament  on  their  discharge  or  otherwise, 
and  any  other  charges  whatsoever  on  account  of  the  prisoners  confined  in 
such  gaol,  subject,  nevertheless,  to  a  proportional  share  of  all  deductions 
on  account  of  the  earnings  of  the  prisoners  in  the  said  gaol,  and  of  all 
sums  of  money  received  in  aid  of  the  rates  for  the  maintenance  of  such 
prison. 

XXVm.  An  account  in  writing  of  the  expenses  due  and  payable  in  An  accoant 
respect  of  the  maintenance,  safe  custody,  care,  and  punishment  of  such  ®^  ^^  expenaei 
prisoner  as  in  the  last  preceding  section  mentioned  shall  be  made  out  ghaJl  be 
from  time  to  time  and  signed  by  the  clerk  to  the  visiting  justices  of  the  deli7erf>d  to  the 
said  gaol  of  Newgate,  and  delivered  to  the  treasurer  of  the  county  or  treasurer  of  the 
place  in  which  the  offence  wherewith  such  prisoner  shall  be  charged  shall  ^^^^Z  "^^^^ 
have  been  committed  or  supposed  to  have   been  committed,  and  such  committed, 
account  shall  be  conclusive  againsi  such  county  or  place,  unless  some 
objection  thereto  shall  be  made  in  writing  and  signed  by  the  treasurer  of 
such  county  or  place,  and  delivered  to  the  clerk  of  such  visiting  justices 
within  one  calendar  month  after  such  account  shall  have  been  delivered 
to  such  treasurer. 

XXIX.  Nothing  in  this  act  contained  shall  be  deemed  to  apply  to  any  -^^  "»'  *o 
indictment  or  inquisition  charging  any  peer  or  peeress,  or  other  person  *p^JI^^**' 
claiming  the  privilege  of  peerage,   with  any  offence  not  now  lawfully 
triable  by  any  Court  of  Oyer  and  Terminer  and  Gaol  Delivery  for  any 
county* 


SCHEDULE  (A.) 

To  the  Keeper  of  the  Gaol  of  Newgate,  and  to  the  Keeper  of  the  Gaol  [HooBe  of  Correction] 
at  in  the  County  of 

Central  Criminal  Coort )  WHEREAS  at  a  Session  of  the  Central  Criminal  Conrt  holden  on 
(to  wit)  J      the  day  of  in  the  year  of  our  Lord  18     ,  {^pritoner't 

name]  was  conricted  of  [^kere  state  shortly  the  offence],  and  was  thereupon  sentenced  by  the 
said  Central  Criminnl  Court  to  be  {here  state  tite  sentence,  including  the  county  or  place  where 
it  is  directed  to  be  executed] : 

These  are  therefore  in  Her  Majesty's  name  to  command  you  the  said  Keeper  of  the  said  Gaol 
of  Newgate  forthwith  to  cause  the  said  [jorisoner's  name]  to  be  delirered  into  the  custody  of 
the  said  Keeper  of  the  said  Gaol  [House  of  Correction]  at  in  the  said  County 

of        ,  together  with  this  Order,  and  also  to  command  you  the  said  Keeper  of  the  said  last- 
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.19  Vict,  e,  16.  meotioned  Gaol  [HooM  of  Correction]  to  receive  the  said  {^pritontrt  mamie]  into  yoor  aukoif 

in  the  same  Gaol  [House  of  Correction],  and  there  safelj  to  keep  him  until  the  said  scnteMe 

Trial  of       shall  have  been  executed  accurdiug  to  kw,  or  vntil  he  shall  be  otherwise  deliTered  bj  die 

Oftncf  Ad     tmaae  of  law. 

Givan  under  the  bands  and  seala  of  us,  the  undeisigned  J«stieet  and  Judges  of  the  laid 

Central  Criminal  Court. 

A  JB.     (l  8.) 

C./).      CL.8.) 


SCHEDULE  (B.) 

To  the  Sheriff  of  the  Conntj  of 

Central  Criminal  Coort)  WHEBEAS  at  a  Session  of  the  Central  Criminal  Court  boIdcnoB 
(to  wit.)  3       ^^®  day  of  in  the  jear  our  Lord  18     ,   [^pru^terg 

name']  was  convicted  of  [We  stale  shortly  the  offenee"},  and  was  thereupon  sentenced  hj  litt 
said  Central  Criminal  Court  to  be  [here  etate  the  seafence,  mdudimff  the  e&umtj^  orftact  when 
U  u  directed  to  be  executed] :  And  whereas  the  said  [prisoner'e  name']  has  been  ordered  ts 
be  removed  into  jour  said  countj  in  order  that  the  sud  sentence  may  there  be  executed  apoa 
him: 

These  are  therefore  in  Her  Majesty's  name  to  command  you  the  said  sheriff  to  execute  Ae 
■aid  sentence  upon  the  said  [prisoner »  name]  within  your  said  county,  according  to  law. 

Given  under  the  hands  and  seals  of  the  undersigned  Juaticts  and  Judges  of  the  sad 
Central  Criminal  Court. 

A.R.     (lx) 
CJ),     (la) 
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MISCELLANEOUS  PRECEDENTS. 


No.  VL 

Indictment  for  Forgery  of  certain  entries  in  the  Transfer  Book  of  Stock 
of  the  Great  Northern  Railway  Company — with  count  for  Conspiracy, 

CENTKAL  Criminal  Court, )  The  jurors  for  our  Ladj  the  Queen 
to  wit.  j     upon  their  oath  present,  that  whereas 

lieretofore  and  before  the  committing  of  the  offences  hereinafter-men- 
tioned a  certain  company  was  established,  which  said  company  was 
called  and  known  as  the  Great  Northern  Railway  Company.     And 
whereas,  at  the  time  of  the  committing  of  the  offence  hereinafter  next 
mentioned,  the  said  company  was  possessed  of  a  general  capital  stock. 
And  whereas  at  the  time  last  aforesaid  the  said  company  kept  a  book 
called  "  The  Register  of  Holders  of  Consolidated  Stock,"  for  the  purpose 
of  entering  therein  the  names  of  the  several  parties  interested  in  the 
stock  of  the  said  company,  and  also  for  the  purpose  of  entering  in  the 
said  book  the  amount  of  the  interest  in  the  said  stock  possessed  by  each 
person  respectively.     And  whereas  at  the  time  last  aforesaid  one  L.  R. 
and  one  C.  J.  C.  K.  were  employed  by  the  said  company  to  make  entries 
in  the  said  book.     And  whereas  it  thereby  became  and  was  the  duty  of 
the  said  L.  R.  and  C.  J.  C.  K.  well  and  truly  to  make  entries.     And 
whereas  in  the  said  book  there  was  an  entry  of  the  name  of  the  said 
L.  R.  as  a  person  interested  in  the  said  capital  stock  of  the  said  company. 
And  whereas  there  was  a  certain  entry  in  the  said  book  whereby  it  was 
signified  that  the  said  L.  R.  had  become  possessed  of  a  certain  amount, 
to  wit,  the  amount  of  one  hundred  and  twenty -five  pounds  of  certain 
stock  of  the  said  company,  called  and  known  as  *'  A.  Deferred  Stock." 
And  whereas  by  the  said  entry  it  was  further  signified  that  the  said 
1j.  R.  had  become  possessed  of  the  same  by  a  certain  deed  of  transfer 
numbered  with  certain  figures,  that  is  to  say,  8431.     And  whereas  the 
amount  of  the  said  stock  of  which  the  said  L.  R.  had  become  possessed, 
by  means  of  the  said  deed  of  transfer,  was  signified  in  the  said  entry  by 
certain  figures,  that  is  to  say,  125.  Now  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present  that  the  said  L.  R.  and  C.  J.  C.  K., 
well  knowing  the  premises,  but  being  evil  disposed  and  dishonest  per- 
sons, and  contriving  and  intending  to  defraud  on  the  day  of  , 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty -six,  in  the 
parish  of           ,  in  the  county  of  Middlesex,  and  within  the  jurisdiction 
of  the  Central  Criminal  Court,  unlawfully,  knowingly  and  fraudulently 
did  falsely  make,  forge,  and  add  the  figure  1  to  and  before  the  said 
figures  125,  whereby  was  signified  the  amount  of  stock  whereof  the  said 
L.  R.  became  possessed  by  the  said  deed  of  transfer  numbered  8431  ; 
but  by  reason  and  means  of  the  said  forgery  and  addition,  the  said  figures 
125  together  with  the  said  figure  1  so  unlawfully  forged  and  added  as  afore- 
said, became  an  entry  signifying  that  the  amount  of  stock  whereof  the 
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said  L.  R.  had  become  possessed  bj  means  of  the  said  deed  of  frassler 

; numbered  8431,  was  one  thousand  one  hundred  and  tweolj-fiTe  pouoda, 

^^|__^       with  intent  to  defraud,  against  the  peace  of  our  Ladj  the  Qoeen,  her 
Indictment  for    crown  and  di^nitj. 

forjrerr  uf  Sectmd  count — And  the  jurors  aforesaid,  upon  their  osth  aforesud, 

certain  entries    do  further  present,  that  the  said  L.  R.  and  C.  J.  C.  K.  on  the  daj 

Wk*of  rt^    of  ,  in  the  year  of  our  Lord  one  thousand  eight  handrad  aad 

oftb«GR«t       fiftj-         ,  at  the  parish  of  ,  in  the  county  of  Jiiddlesex,  and 

Karth«rn  within  the  jurisdiction  of  the  Central  Criminal  Court,  unlawiiilly,  frauds- 

Bailwaj  lently   and   knowingly  did  utter  and  publish  a  certain    fidae,    ibrgcd 

^rfw'''**^  and  fraudulent  entry  in  a  certain  book  kept  by  the  Great  Nortben 
Railway  Company,  called  *'the  Raster  of  Holders  of  Consolidated 
Stock,^  which  said  false,  forged  and  fraudulent  entry  is  as  foDoirs» 
112o;  which  said  fiilse,  forged  and  fraudulent  entry  ^gnified  that  the 
said  L.  R.  had  become  possessed  of  one  thousand  one  handled  aad 
twenty-fiye  pounds,  A.  Deferred  Stock  in  the  said  Great  Northern  Ba3- 
way  Company,  by  a  certain  deed  of  transfer  numbered  with  eertaia 
figures,  that  is  to  say,  with  the  figures  8431,  with  intent  to  defrand, 
they  the  said  L.  R.  and  C.  J.  C.  K.  well  knowing  the  said  &bc; 
forged  and  frttudulent  entry  to  be  false,  forged  and  frandiilent^  at  the 
time  they  so  uttered  and  published  the  same,  against  the  peace  of  mt 
Lady  the  Queen,  her  crown  and  dignity. 

Third  commL — And  the  said  jurors  aforesaid,  upon  their  oath  mSan- 
said,  do  further  present,  that  whereas  heretofcHe  and  befoie  nod  at  the 
time  of  the  committing  of  the  offence  in  this  count  manticnedy  the  said 
Great  Northern  Railway  Company  was  so  estabKshed  as  in  the  fint 
count  mentioned,  and  was  possessed  of  the  said  slo^  in  the  firat 
count  mentioned,  and  was  also  possessed  of  the  said  book  cntitM 
*<the  Register  of  Holders  of  Consdidated  Stock.*  And  mheieas 
in  the  said  book  there  was  an  entry  of  the  name  of  the  said  Lk  R»  as  a 
person  interested  in  the  said  stock  of  the  said  company.  And  wherets 
there  was  a  certain  entry  in  the  said  book«  whereby  it  was  signified  thit 
the  said  L.  R.  had  become  possessed  of  a  certain  amonnt  of  stock.  t» 
wit,  the  amount  of  two  hundred  and  twelre  poonds  ten  shilfings  of  certua 
stock  of  the  said  company,  called  and  known  as  ^A  Deferred  Scock.*  And 
whereas,  by  the  said  entry,  it  was  furtbo'  signified  that  the  said  L.  B. 
had  become  possessed  of  the  same  by  a  certain  deed  of  tranaler  nombered 
with  certain  figures,  that  is  to  say,  with  the  figures  84ol.  And  whereas 
the  amount  of  the  said  stock  o(  which  the  aaid  L.  R.  had  beconie  pos- 
sessed by  means  of  the  said  last  mentioned  deed  of  transfer  was  signified 
in  the  said  entry  by  certain  figures,  that  is  to  say.  by  the  figures  212  lOL 
Now  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  the  said  L.  R  and  C.  J.  C.  K.  weQ  knowing  the  pvemises^  bat 
being  such  evil  disposed  persons  as  aforesaid,  afterwards,  to  wit,  on  the 
day  and  year  first  mentioned,  and  at  the  parish  and  in  the  ooontj  afore- 
said, and  within  the  jurisdiction  of  the  Centnd  Criminal  Coart,  unlaw- 
fully, knowingly  and  fnudulmtly  did  falsely  make  and  forge  the  figure 
1  to  and  before  the  said  figures  212  IQ,  whereby  was  signified  the 
amount  of  stock  whereof  the  said  L.  R.  became  possessed  br  the  said 
deed  of  transfer  numbered  84ol.  but  br  reason  and  means  oif  the  said 
forgery  and  addition,  the  said  figures  212  10,  together  with  the  said 
figure  1  so  unlawfully  forged  and  added  as  afbrenid«  became  an  eatiy 
«gnifring  that  the  amount  of  stock  wheivof  the  said  L.  B.  U^  became 
possessed  by  means  of  the  said  deed  of  transfer  nuaibeied  with  the 
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figures  8451,  was  one  thousand  two  hundred  and  twelve  pounds  ten    Pnotdniti. 

shillings,  with  intent  to  defraud,  against  the  peace  of  our  Ladjr  the        

Queen,  her  crown  and  dignity.  No^I. 

Fourth  count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  indictment  for 
do   further   present,   that   the   said  L.  B.  and  C.  J.  C.  K.   being   in  forgery  of 
possession  of  a  certain  false,  forged  and  fraudulent  entry,  which  said  «rtam  entries 
entry  is  as  follows  :  that  is  to  say,  212  10  in  the  said  book  called  "  the  |^^*^/™{^" 
Begister  of  Holders  of  Consolidated  Stock,"  on  the  day  and  year  afore-  ^f  the  Gremt 
said,  in  the  parish  and  county  aforesaid,  and  within  the  jurisdiction  of  Northern 
the  Central  Criminal  Court,  unlawfully,  fraudulently  and  knowingly  did  Rwlway 
utter  and  publish  the  said  false,  forged  and  fraudulent  entry,  well  know-  ^^P^^'  ^^ 
ing  the  same  to  be  forged  with  intent  to  defraud,  against  the  peace  of  our  oonepincy. 
Lady  the  Queen,  her  crown  and  dignity. 

Thirteenth  count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  heretofore  and  before  the  committing  of  the 
offence  in  this  count  mentioned,  the  said  Great  Northern  Railway  Com- 
pany kept  certain  books  for  the  purpose  of  causing  entries  to  be  made 
therein  of  every  transfer,  whereby  any  holder  of  stock  in  the  said  Great 
Northern  Railway  company  might  transfer  his  interest  in  the  said  stock 
to  any  other  person.  And  whereas  the  said  Great  Northern  Railway 
Company  kept  a  certain  book  called  '*  the  Register  of  Holders  of  Con- 
solidated Stock,"  for  the  purpose  of  causing  the  names  of  the  several 
parties  interested  in  the  said  stock  with  the  amount  of  the  interest  pos- 
sessed by  them  respectively  to  be  entered  therein.  And  whereas  by  a 
certain  deed  of  transfer  made  between  J.  A.  of  the  one  part,  and  the 
said  L.  R.  hereinbefore  mentioned  of  the  other  part ;  the  said  J.  A.  on 
the  twenty-first  day  of  April,  1853,  bargained,  sold,  assigned  and  trans- 
ferred to  the  said  L.  R.  one  hundred  and  twenty-five  pounds  Consolidated 
A.  Stock  of  and  in  the  undertaking  called  the  Great  Northern  Railway 
Company.  And  whereas  an  entry  of  the  said  transfer  was  made  in  the 
said  book  of  the  said  Great  Northern  Railway  Company.  And  whereas 
in  a  certain  page  of  the  said  book  called  '*  the  Register  -  of  Holders  of 
Consolidated  Stock,"  there  was  an  entry  of  the  name  of  the  said  L.  R., 
gentleman,  27,  Chester  Terrace,  Regent's  Park,  immediately  under  a 
certain  other  entry,  which  said  other  entry  is  as  follows  :  name,  address, 
and  description,  thereby  meaning  that  the  said  L.  R.  hereinbefore  men- 
tioned, had  become  possessed  of  stock  in  the  Great  Northern  Railway 
Company,  by  means  of  the  deeds  of  transfer,  the  numbers  whereof  were 
placed  next  against  the  name  of  the  said  L.  R.  in  the  said  entry.  And 
whereas  the  said  deed  of  transfer  hereinbefore  mentioned  was  numbered 
with  certain  figures,  which  said  figures  are  as  follows,  8431.  And 
whereas  opposite  the  said  figures  8431  in  the  said  page  of  the  said  book, 
there  was  a  certain  other  entry  in  figures,  that  is  to  say,  125.  And 
whereas  the  said  entry  of  figures  125  was  under  another  certain  entry  in 
the  said  page  of  the  said  book,  which  said  entry  is  as  follows  :  *'  A. 
Deferred."  And  whereas  the  said  entry  "  A.  Deferred  "  is  under  a  certain 
other  entry  which  said  other  enty  is  as  follows  :  **  Stock  Registered  "  in 
the  said  page  in  the  said  book.  And  whereas  the  said  figures  125  under 
the  said  two  last  mentioned  entries  and  opposite  to  the  said  figures  8431 
next  against  the  name  of  the  said  L.  R.,  signified  and  imported  that  the 
said  deed  of  transfer  so  numbered  with  the  figures  8431  as  aforesaid, 
had  transferred  to  the  said  L.  R.  one  hundred  and  twenty-five  pounds  Con« 
Rolidated  A.  Stock  in  the  said  Great  Northern  Railway  Company.  Now 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that 
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the  said  L.  R.  and  the  said  C.  J.  C.  K.,  well  knowing  the  premiseSi  od  the 
day  and  in  the  jear  first  aforesaid,  at  the  parish  aforesaid,  in  the  coantj 
aforesaid,  and  within  the  jurisdiction  of  the  Central  Criminal  Court 
falsely,  fraudulently  and  unlawfully  did  forge  and  add  the  figure  1  to 
the  said  figures  1 25,  which  said  figure  1  so  falsely  forged  and  added  aa 
aforesaid,  together  with  the  said  figures  125,  then  hecanie  an  entry  signi- 
fying that  the  said  deed  of  transfer,  so  numbered  with  the  figures  8431 
as  aforesaid,  had  transferred  to  the  said  L.  R.  one  thousand  one  hundred 
and  twenty-five  pounds  A.  Deferred  Stock  in  the  said  Grreat  Northera 
Railway  Company,  with  intent  thereby  then  to  defraud,  against  the 
peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

Fourteenth  count, — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  L.R.and  C.J.  C.  K.  onthedayaod 
year  first  aforesaid,  and  in  the  parish  and  county  aforesaid,  and  within 
the  jurisdiction  of  the  Central  Criminal  Court,  fi'audulently,  falsely, 
knowingly  and  unlawfully  did  utter  and  publish  a  certain  entry  in  a 
certain  book  kept  by  the  said  Great  Northern  Railway  Company,  and 
called  <'  the  Register  of  Holders  of  Consolidated  Stock,"  which  said 
false,  fraudulent  and  forged  entry  purported  to  be  an  entry  to  a  certain 
deed  of  transfer  numbered  with  certain  figures,  that  is  to  say,  with  the 
figures  8431,  which  had  transferred  to  the  said  L.  R.  one  thousand  cm 
hundred  and  twenty-five  pounds  Consolidated  A.  Stock  in  the  said  Grest 
Northern  Railway  Company,  with  intent  to  defraud,  they  the  said  L.  B. 
and  C.  J.  C.  K.  well  knowing  the  same  to  be  forged  at  the  time  they  so 
uttei*ed  and  published  the  same,  against  the  peace  of  our  Lad  j  the  Queen, 
her  crown  and  dignity. 

Twenty-fifth  count — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  whereas  the  said  L.  R.  by  a  certain  deed  of 
transfer  numbered  with  certain  figures,  that  is  to  say,  with  the  figures 
1 1,668,  and  made  between  the  said  L.  R.  of  the  one  part,  and  A.  McN. 
of  the  other  part,  bargained,  sold,  assigned,  and  transferred  to  the  said 
A.  McN.  five  thousand  pounds  Consolidated  A.  Stock  of  and  in  the  said 
Great  Northern  Railway  Company,  and  whereas  an  entry  of  the  said 
transfer  was  made  in  the  books  of  the  said  Great  Northern  Railway 
Company.  And  whereas  there  was  a  certain  page  of  the  said  book 
called  ''  the  Register  of  Holders  of  Consolidated  Stock,"  whereon 
was  written  an  account  showing  how  many  transfers  had  been 
made  by  the  said  L.  R.  of  Consolidated  A.  Stock,  together  with  the 
numbers  of  the  said  transfers,  and  together  with  the  amounts  of  stock 
assigned  and  transferred  by  the  said  deeds  of  transfer  so  numbered. 
And  whereas,  in  the  said  page  of  the  said  book,  there  was  a  certain  entrj 
forming  part  of  the  said  account,  showing  how  many  transfers  had  been 
made  by  the  said  L.  R.,  which  said  entry  is  as  follows,  that  is  to  say, 
1 1,668,  thereby  meaning  the  said  deed  of  transfer  between  the  said  L.  R. 
and  the  said  A.  McN.  in  this  count  mentioned,  so  numbered  with  the 
figures  11,668  as  aforesaid;  and  whereas,  opposite  to  the  said  entry 
1 1,668,  there  was  a  certain  other  entry,  which  said  entry  is  as  follows, 
that  is  to  say,  5,000,  thereby  meaning  five  thousand  pounds,  and  wbereis 
the  said  entry  5,000  was  under  a  certain  other  entry,  which  said  entry 
is  as  follows  that  is  to  say,  '^  A.  Deferred,"  thereby  meaning  a  certain  kind 
of  stock  in  the  Great  Northern  Railway  Company  called  "  A.  Deferred 
Consolidated  Stock."  And  whereas  the  said  entry  A.  Deferred  was  under 
a  certain  other  entry  in  the  said  page  of  the  said  book,  which  said  last- 
mentioned  entry  is  as  follows,  that  is  to  say,  Stock  Traoafened,  bj  which 
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said  several  entries  it  was  signified  that  the  said  C.  B.  had  transferred     /Va«fdai^. 
to  some  other  person  five  thousand  pounds  A.  Deferred  Stock  in  the  said       „    ' 

Great  Northern  Railway  Company,  by  means  of  the  said  deed  of  transfer        ' 

numbered  with  the  said  figures  1 1,668.     Now  the  jurors  aforesaid,  upon  indiGtment  for 
their  oath  aforesaid,  do  further  present,  that  the  said  L.  R.  and  C.  J.  C.  K.  forgery  of 
on  the  day  of  ,  in  the  year  of  our  Lord,  1853,  at  the  parish  J'^'J^j*^^^ 

and  in  the  county  aforesaid,  within  the  jurisdiction   of  the   Central  ^^^  ^f  ,1^^ 
Criminal  Court,  well  knowing  the  premises,  falsely,  fraudulently,  and  of  tb«  Grcftl 
knowingly  did  obliterate  and  efiace  the  ^gvare  5,  part  of  the  said  entry  Korthem 
5,000,  and  did  then  and  there  falsely  forge  and  make  upon  the  place  of  ^^^"^      •au 
the  said  figure  5  the  figure  1,  whereby  and  by  means  of  the  said  forged  connt^for'^ 
and  false  alteration,  the  said  false  and  forged  entry  became  an  entry  conspimcj. 
signifying  that  the  said  L.  R.  had  transferred  the  sum  of  one  thousand 
pounds  Consolidated  A.  Stock,  and  not  five  thousand  pounds  Consolidated 
A.  Stock,  with  intent  to  defraud,  against  the  peace  of  our  Sovereign  Lady 
the  Queen,  her  crown  and  dignity. 

Twenty 'ninth  count, — And  the  jurors   aforesaid,   upon   their    oath 
aforesaid,  do  further  present,  that  whereas  heretofore  and  at  the  time  of 
the  committing  the  offence  in  this  count  mentioned,  to  wit,  on  the 
day  of  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

fifty         ,  the  said  L.  R.  hereinbefore  mentioned,  had  transferred  all  the 
Consolidated  Stock  in  the  Great  Northern  Railway  Company  that  the 
said  L.  R.  had  ever  held  in  his  own  name.     And  whereas,  at  the  time 
last  aforesaid,  he  was  not  possessed  of  any  Consolidated  Stock  whatever 
in  the  said  Great  Northern  Railway  Company,  whereon  he  was  entitled 
to  receive  dividend  in  the  name  of  L.  R.     Now  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  the  said  L.  R.  and 
C.  J.  C.  K.  well  knowing  the  premises,  but  contriving  and  intending  to 
cheat  and  defraud  the  said  Great  Northern  Railway  Company  of  their 
moneys,    unlawfully,   knowingly,   and  deceitfully  on  the   day  and   ia 
the  year  last  aforesaid,  at  the  parish  and  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  the  Central  Criminal  Court,  did  falsely  pretend 
that  he  was  possessed  of  cme  thousand  six  hundred  and  twenty-five 
pounds  Consolidated  Stock  in  the  said  Great  Northern  Railway  Company, 
whereas,  in  truth  and  in  fact,  the  said  L.  R.  was  not  then  possessed  of 
the  said  one  thousand  six  hundred  and  twenty-five  pounds  Consolidated 
Stock  or  any  part  thereof,  as  they  the  said  L.  R.  and  C.  J.  C.  K.  at  the 
time  they  so  falsely  pretended  as  aforesaid  well  knew,  by  means  of 
which  such  false  pretences,  they  the  said  L.  R.  and  C.  J.  C.  £L  on  the 
day  and  in  the  year  last  aforesaid,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  and  within  the  jurisdiction  of  the  said  Central  Criminal  Court, 
unlawfully,  fraudulently,  and  knowingly  did  obtain  of  and  from  the 
Great    Northern    Railway  Company,    a  certun  dividend-warrant,    or 
order  for  the  payment  of  money,  to  wit,  for  the  payment  of  twenty-two 
pounds  nineteen  shillings  and  three  halfpennies,  of  great  value,  to  wit, 
of  the  value  of  twenty-two  pounds  nineteen  shillings  and  three  half- 
pennies in  money,  of  the  goods,  chattels,  moneys  and  securities  of  the 
said  Great  Northern  Railway  Company,  with  intent  to  cheat  and  defraud 
the  Great  Northern  Railway  Company  of  the  same,  against  the  form  of 
the  statute  in  that  case  made  and  provided,  and  against  the  peace  of  our 
Lady  the  Queen,  her  crown  and  dignity. 

Thirtieth  count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  L.  R.  and  C.  J.  C.  K.  being  evil  dis- 
posed persons,  and  contriving   and  wickedly  intending  to   cheat  and 
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defraud  the  said  Great  Northern  Railway  Company  of  their  moneja,  oo 
the  day  and  in  the  year  first  aforesaid,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  and  within  the  jurisdiction  of  the  Central  Crimioal 
Indictinent  foe  Court,  did  conspire,  combine,  confederate  and  agree  t<^ether  to  cheat 
fbrjcerjr  of  and  defraud  the  said  Great  Northern  Railway  Company  of  their  moneys, 

certain  entries  ^nd  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  farther  present, 
^  ofTto^  that  the  said  L.  R  and  C.  J.  C.  K.  in  pursuance  of  and  according  to  the 
of  the  GfCAi  ^^  conspiracy,  combination,  confederacy,  and  agreement  between  them 
Northera  as  aforesaid,  had  on  the  day  and  in  the  year  first  aforesaid,  at  the  parish 

Bailwaj  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of  thie  said 

mntfor' ^^  Central  Criminal  Court,  did  write  and  enter,  and  cause,  and  proeare  to 
eon^ifMj,        be  written  and  entered,  divers  false  and  firaudulent  entries  in  a  certain 
book  of  the  said  Great  Northern  Railway  Company,  called  ^  the  Regis- 
ter of  Holders  of  Consolidated  Stock." 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  preseot, 
that  in  further  pursuance  of  the  said  conspiracy,  confederacy,  oomlMna- 
tion,  and  agreement  between  them  the  said  L.  R.  and  C.  J.  C.  K.  as 
aforesiud,  had  on  the  day  and  year  first  aforesaid,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  Centrd 
Criminal  Court,  did  falsely  and  fraudulently  forge  and  alter,  and  eaose 
and  procure  to  be  forged  and  altered,  dixers  other  entries  in  the  said 
book  called  "^  the  Roister  of  Holders  of  Consolidated  StodL.* 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  fbrtlier  present, 
tiiat  in  further  pursuance  of  the'  said  coospiraey,  coaibinatioii,  con- 
federacy, and  agreement  between  them  the  sand  K  R.  and  C  J.  C  K 
as  aforesaid,  had  on  the  day  of  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  fifty-three,  at  the  paiish  aforesaid,  in  the 
county  aforesaid,  and  within  the  jurisdiction  of  the  said  Central  Criminal 
Court,  fraudulently,  fidsely,  and  knowii^ly  did  falsely  pretend  to  the 
said  Great  Northern  Railway  Company,  that  the  said  L.  R.  was  possessed 
of  certain  stock,  held  in  his  own  name  to  the  aoKMmt  of  one  tboasand 
six  hundred  and  twenty-fire  pounds,  and  that  by  reason  thereof  he  was 
entitled  to  receive  a  certain  amount  of  money  as  dividend  upon  the  same. 
Whereas,  in  truth  and  in  fact,  the  said  L.  R.  was  not  at  the  time  the 
said  L.  R.  and  C.  J.  C.  K.  so  falsdy  pretended  as  last  afoiesaid,  pos- 
sessed of  the  said  amount  of  stock  in  hu  own  name.     And  whereas  the 
said  L.  R.  was  not  entitled  br  reason  thereof  to  reeetTe  the  said  sum  of 
money,  or  any  sum  of  money  as  dividend  upon  the  samc^  as  they  the 
said  L.  R.  and  C.  J.  C  K.  at  the  time  they  so  fidbely  pretended  as 
afijffesaid  well  knew,  by  means  of  which  said  several  febe  pretencesy 
thev  the  said  L.  R  and  C.  J.  C.  K  on  the  dar  and  in  the  vcnr  bst 
aforesaid,  at  the  parish  and  in  the  county  aforesaid,  and  within  the  juris- 
diction of  the  Central  Criminal  Court,  did  obtain  of  and  hxmt  the  said 
Great  Northern  Railway  Company  a  certain  dividend-warrant  of  great 
value,  to  wit,  of  the  value  of  twenty-two  pounds,  a  certain  order  for 
the  payment  of  money  of  great  value,  to  wit.  of  Ae  value  of  twenty- 
two  pounds,  one  piece  of  paper  of  the  value  of  one  penny,  twenty-two 
poumis  nineteen  shillings  in  money,  of  the  goods,  chattels,  nMXieys  and 
securities  of  the  said  Great  Northern  Railway  Company,  wiA  intent  to 
cheat  and  d^raad  the  suid  Great  Northern  Railway  CooipunT  of  the 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and 
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Indictment  against  the  Master  of  a  Workhouse  for  disposing  of  the  dead 
body  of  a  pauper  for  the  purpose  of  dissection^  contrary  to  the  provisions 
of  the  Anatomy  Act^  2  Sf  Z  WUL  4,  c.  75 — with  counts  at  Common 
Law.{a) 

CENTRAL  Criminal  Court,  1  The  jarors  for  our  Ladj  the  Queen 
to  wit,  J      upon  their  oath  present,  that  hereto- 

fore and  before  and  at  the  time  of  the  committing  of  the  offence  herein- 
after next  mentioned,  A.  F.,  hereinafter  mentioned,  was  the  master  of  a 
certain  workhouse  for  the  reception  of  poor  indigent  and  impotent 
persons,  under  the  laws  in  force  relating  to  such  persons,  to  wit,  the 
workhouse  of  the  paiish  of  Saint  Mary  Newington  in  the   county  of 
Surrey,  and  as  such  master  of  the  said  workhouse  was  then  and  there 
charged  with  the  superintendence,  care,  and  management  of  the  poor  and 
indigent  persons  resident  within  the  same,  and  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present  that  whilst  the  said  the  said  A.  F. 
was  such  master  as  aforesaid,  and  so  charged  as  aforesaid,  to  wit,  on  the 
30th  day  of  January,  a.  d.  1857,  one  M.  W.,  a  poor  indigent  and  im- 
potent person,  unable  to  provide  for  or  maintain  herself,  was  kept  and 
maintained  in  the  aforesaid  workhouse,  under  the  said  superintendence 
and  management  of  the  said  A.  F.;  and  then,  to  wit,  on  the  said  30th 
day  of  January,  in  the  year  aforesaid,  departed  this  life  in  the  said 
workhouse;  whereupon  the  said  A.  F.,  as  such  master  as  aforesaid,  be- 
came and  was  charged  and  intrusted  with  the  dead  body  of  the  said 
M.  W.  for  the  purpose  of  interment,  and  not  otherwise;  and  the  said 
A.  F.,  according  to  his  duty  as  master  of  the  said  workhouse  in  that 
behalf,  ought  then  and  there,  subject  to  the  directions  of  the   governors 
and  guardians  of  the  poor  of  the  said  parish,  to  have  seen  to,  and  pro- 
vided for,  the  decent  interment  of  the  said  body  without  improper  delay, 
and  without  such  delay  to  have  caused  the  same  to  be  buried  in  the 
proper  burial-ground  of  the  said  parish  appointed  for  that  purpose,  to 
wit,  a  certain  burial-ground  called  the  Victoria-park  Cemetery.      And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  the 
said  A.  F.,  not  regarding  his  duty  in  that  behalf,  then  and  there,  to  wit, 
on  the  day  and  year  aforesaid,  and  from  thence  hitherto,  unlawfully  and 
designedly,  did  altogether  omit  to  provide  for  the  decent  intepmentof  the  said 
body  without  delay,  and  without  delay  to  cause  the  said  body  to  be  buried, 
and  on  the  contrary  thereof,  to  wit,  on  the  2nd  day  of  February,  in  the  year 
aforesaid,  and  whilst  he  was  such  master,  and  so  charged  and  intrusted 
as  aforesaid,  unlawfully,  wrongfully,  indecently,  and  for  corrupt  lucre 
and  gain  to  himself  in  that  behalf,  at  the  parish  of  St  Mary,  Newington, 
in  the  county  of  Surrey,  and  within  the  jurisdiction  of  the  said  Central 
Criminal  Court,  did  deliver  and  cause  to  be  delivered,  to  wit,  to  one 
R.  H.,  the  said  dead  body,  to  take  and  carry  away  the  same  from  the 

(a)  The  cue  itaelf  is  reported  ia  vol.  viii.  p.  18. 
VOL.   VII.  h 


Iviii 

Prteeiadi,    workhouse  aforesaid,  to  a  certun  hosfntal  called  Guy's  Hoqiital,  in  order 
~TI-       and  for  the  purpose  of  the  said  bod/  beii^  there  disMCted  an^  anatowiied, 

" without  auj  lawful  authcMit j,  license,  or  consent  for  saA  disBectka  and 

iBdictmnit  anatomy.  And  the  said  A.  F.  then  and  there,  and  bj  tlie  means  afore- 
apout  tht  said,  unlawfully,  knowingly,  and  indecently  did  delay,  hinder,  and  aho- 
!f^^T^\  gether  prevent  the  burial  and  intermoit  of  the  said  desid  body  far  a 
^^^^  of  tht  ^^'^  unreasonable,  and  improper  space  of  time,  to  wit,  &oaa  thence 
dad  bodj  ofa  hitherto^,  in  great  contempt  of  our  said  Lady  the  Queen  and  her  laws,  to 
fcr  tht  the  great  scandal  of  Christian  burial,  and  against  the  pence  of  our  said 
Lady  the  Queen,  her  crown  and  dignity. 

Settmd  ccmmL — And  the  jurors  aforesaid,  upon  thdr  oath  aforesaid, 
Lnr.  do  further  present  that  heretofcMe,  and  before  and  at  the  time  of  the  cooi- 
mitting  of  the  offence  hereinafier  next  mentioned,  the  said  A.  F.  was  the 
master  of  a  certain  workhouse  for  the  reoeptioa  of  poor  indigeat  and  isiH 
potent  persons,  under  the  laws  rdating  to  the  poor  in  England,  to  wit, 
the  workhouse  of  the  parish  of  St.  Mary,  Kewington,  in  the  county  of 
hurrey,  and  as  such  master  of  the  said  workhouse,  was  then  and  there 
firom  time  to  time  charged  with  the  superintendence,  care,  and  manage- 
ment of  the  poor  and  indigent  persons  resident  within  the  same;  and  the 
jurors  aforesud,  upon  their  oath  aforesaid,  do  further  preaent  that  whilst 
the  said  A.  F.  was  such  master  as  aforesaid,  and  so  charged  aforesaid.  Is 
wit,  on  the  30th  day  of  January,  ▲.  ix  1857,  one  M.  W^  a  poor  indigeat 
and  impotent  person,  unable  to  proride  for  or  maintain  hernel^  was  kept 
and  maintained  in  the  afozesaid  woskhoos^  under  the  said  snperinlea- 
dence,  care,  and  management  of  the  said  A.  F.;  and  then,  to  wit,  on^ 
said  30di  day  of  January,  in  the  year  aforesaid,  d^arted  this  life  in  tbe 
said  workhoose,  whereupon  the  said  A.  F.,  as  such  mawtpr  as  aforesaid, 
became  and  was  charged  and  intrusted  with  tfie  dead  bodj  of  the  said 
M.  W.  for  the  purpose  of  interment,  and  not  otherwise ;  and  the  said 
A.  F^  according  to  his  duty  as  master  of  the  said  workhooae  in  that  be- 
half, ought  then  and  there,  subject  to  the  directions  of  the  go%einois  sad 
guardians  of  the  poor  of  the  sud  parish,  to  hsTe  seen  to^  and  provided 
for,  the  decent  intermoit  of  the  said  body  withoot  any  improper  dday, 
and  withoot  such  delay  to  have  caused  the  same  to  be  boriiBd  in  the 
proper  burial-ground  of  the  said  parish  appointed  for  that  porpose^  to 
wit,  a  certain  burial-ground,  called  the  Yictoria-park  Ceaaelery.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that 
the  said  A.  F^  not  r^arding  his  duty  in  that  bdial^  then  and  there,  to 
wit.  on  the  day  and  year  last  aforesaid,  and  from  thenee  hitherto^  unlaw- 
fully and  designedly,  did  altogether  fail  and  omit  to  proride  for  die 
decent  interment  of  the  said  body  without  delay,  and  withoot  deh^*  to 
cause  the  said  body  to  be  buried,  and  on  die  eontraij  thereol^  to  wit,  on 
the  2nd  day  of  February,  in  the  year  aforesaid,  and  whilst  he  was  such 
master  and  so  diarged  and  intrttsted  as  aforesaid,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  and  within  thejnrisdictionoftfaesawi  Central  Crinuaal 
Court,  wrongfuU T,  unlawfully,  knowingly,  indecently,  and  deagnedly,  did 
delirer  and  cause  to  be  d^r^ed,  to  wit,  to  one  R.  H^  the  said  body,  to 
take  and  carr?  awaT  the  same  firom  the  workhouse  aforesaid  to  m  eertain 
hospital,  called  Guy's  HospitaL  in  order  and  fbr  the  purpose  of  the  said  body 
being  there  dissected  and  anatomiaed,  without  any  kwfol  authority,  license, 
or  consent  for  sudi  dissection  and  anatomy ;' and  the  said  A.  F.  then  and 
there,  and  by  the  means  aforesaid,  unlawfoDy,  knowingiy,  indecently,  and 
designedly  did  d<4aT,  hinder,  and  altogether  prevent  the  bniial  and 
interment  of  the  said  body  foe  a  kn^,  nmcnsonable,  and  improper  space 
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of  time,  to  wit,  from  thence  hitherto,  in  great  contempt  of  our  said  Ladjr     iVwecfonft. 
the  Queen,  her  crown  and  dignity.  n""vii 

Third  count — And  the  jurors  afoi*e8aid,  upon  their  oath  aforesaid,         ' 

do  further  present  that  heretofore  and  at  the  time  of  the  commission  of  indictment 
the  offence  hereinafter  next  mentioned,  the  said  A.  F.  was  charged  and  against  the 
intrusted  with  the  said  dead  body  of  one  M.  W.  in  order  to  provide  for  H*^J*/  ®^*f 
the  decent  burial  and  interment  thereof,  and  not  otherwise,  and  being  so  disposine  of  the 
charged  and  incrusted  therewith,  to  wit,  on  the  2nd  day  of  February,  dead  bodj  of  a 
A.  D.    1 857,  at  the  parish   of  St.  Mary,  Newington,  in  the  County  of  panper  for  the 
Surrey,  and  within  the  jurisdiction  of  the  said  Central  Criminal  Court,  J?*^***!?  ^  .,1^ 
unlawfully,  wrongfully,  indecently,  designedly,  and  for  corrupt  lucre  and  ^^^^^b  at' 
gain  to  himself  in  that  behalf,  did  deliver,  and  cause  to  be  delivered,  to  wit,  Commoa  Law. 
to  one  R.  H.,  the  said  dead  body  to  take  and  carry  away  the  same  fi'om  the 
workhouse  of  the  said  parish  to  a  certain  hospital  called  Guy's  Hospital, 
in  order  and  for  the  purpose  of  the  said  body  being  there  dissected  and 
anatomized  without  any  lawful  authority,  license,  or  consent  for  such 
dissection  and  anatomy,  in  great  contempt  of  our  said  Lady  the  Queen 
and  her  laws,  to  the  great  scandal   of  Christian  burial,  and  against 
the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Fourth  count — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  heretofore  and  during  all  the  time  in  this  count 
mentioned,  the  said  A.  F.  was  charged  and  entrusted  with  the  dead 
body  of  one  M.  W.  in  order  to  provide  for  the  decent  burial  and  inter- 
ment thereof  and  not  otherwise,  and  being  so  charged  and  intrusted 
therewith,  to  wit,  on  the  day  and  year  last  aforesaid,  as  well  at  the  parish 
of  St.  Mary,  Newington,  aforesaid  as  at  the  parish  of  St  Thomas, 
Southwark,  in  the  county  aforesaid,  and  within  the  jurisdiction  of  the 
said  court,  for  a  long  space  of  time  afterwards,  to  wit,  from  thence  hitherto, 
unlawfully,  wrongfully,  indecently,  designedly,  and  for  corrupt  lucre  and 
gain  to  himself  in  that  behalf,  did  delay,  hinder,  and  altogether  prevent 
the  burial  and  interment  of  the  said  body,  with  the  view,  object,  and 
intent  that  the  said  body,  during  the  said  time,  should  be  dissected  and 
anatomized  without  any  lawful  authority,  license,  or  consent  for  such 
dissection  and  anatomy,  and  for  such  lucre  and  gain  as  aforesaid,  without 
such  lawful  authority,  license,  or  consent  as  aforesaid,  during  the  time 
aforesaid,  unlawfully,  indecently,  and  designedly  did  cause  the  said 
body  to  be  so  dissected  and  anatomized,  to  wi^  at  the  said  hospital, 
called  Guy's  Hospital,  in  great  contempt  of  our  said  Lady  the  Queen 
and  her  laws,  to  the  great  scandal  of  Christian  burial,  and  against  the 
peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Fifth  count, — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  A.  F.  on  the  said  2nd  day  of  February, 
A.  D.  1857,  at  the  parish  of  St.  Mary,  Newington,  aforesaid,  in  the 
county  aforesaid,  and  within  the  jurisdiction  of  the  said  Central 
Criminal  Court,  unlawfully,  wrongfully,  indecently,  and  for  corrupt 
lucre  and  gain  to  himself  in  that  behalf,  did  take  away  and  remove,  and 
cause  to  be  taken  away  and  removed  from  a  certain  workhouse  for  the 
poor  of  the  said  parish  of  St.  Mary,  Newington,  the  dead  body  of  one 
M.  W.  who  had  then  lately  died  in  the  said  workhouse,  with  the 
unlawful  purpose,  view,  and  intention  of  delaying  the  burial  and  inter- 
ment of  the  said  body  ior  a  long,  unreasonable,  and  improper  space  of 
time,  and  that  during  such  time  the  said  body  should  be  dissected  and 
anatomized  without  any  lawful  authority,  license,  or  consent  for  such 
dissection  and  anatomy,  in  contempt  of  our  said  Lady  the  Queen  and 
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Proeedenii.    her  laws,  to  the  great  scandal  of  Christian  borial,  and  against  the  peace 
^"TI.       of  our  said  Lady  the  Queen,  her  crown  and  dignitj. 

Sixth  count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 

Indictment        further  present  that  the  said  A.  F.  heretofore,  to  wit,  on  the  daj  and 

against  the        year  last  aforesaid,  at  the  parish  of  St  Mary,  Newington,  aforesaid,  in 

wiA^^^f     *^®  county  of  Surrey  aforesaid,  and  within  the  jurisdiction  of  the  said 

dispoein^of  the  court,  unlawfully,  wrongfully,  indecently,  and  for  lucre  and  gain  to  him- 

dead  hodj  of  a  self  in  that  behalf,  did  take  away  and  remove,  and  caused  to  be  taken 

pauper  finr  the    away   and   removed  from  the   said  workhouse  the  dead  body  of  one 

P?2^  ^   .^  M.  W.  who  had  lately  died  in  the  said  workhouse  with  intent  to  sell 

JU^^*^  ^     and  dispose  thereoi^  to  wit,  to  diters  persons  to  the  jurors    aforesaid 

Commoo  Law.    unknown,  for  the  purpose  of  being  dissected  and  anatomized,  without 

any  lawful  authority,  license,  or  consent  for  such  dissection  and  anatomy, 

in  contempt  of  our  said  Lady  the  Queen  and  her  laws,  to  the  great  scandal 

of  Christian  burial,  and  against  the  peace  of  our  said  Lady  the  Queen,  her 

crown  and  dignity. 

Seventh  count, — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  heretofore  and  at  the  time  of  the  committing  of 
the  oftence  next  hereinafter  mentioned,  the  dead  body  of  one  M.  W.,  then 
lately  deceased,  was  in  the  lawful  possession,  custody,  and  keeping  of  the 
governors  and  guardians  of  the  poor  of  the  parish  of  St.  Mary, 
Newington,  in  the  county  of  Surrey,  to  wit,  in  the  workhouse  for  the 
said  poor  of  the  said  parish  there  situate,  for  the  purpose  of  being 
buried  and  interred  in  a  certain  burial-ground,  to  wit,  a  cemetery 
called  the  Victoria-park  Cemetery.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present  that  the  said  A.  F.,  well  knowing 
the  premises,  on  the  2nd  day  of  February,  1857,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  Central 
Criminal  Court,  unlawfully,  wilfully,  and  irreverently,  against  the  will 
and  consent  of  the  said  governors  and  guardians,  and  without  any 
lawful  authority,  license,  and  consent  for  so  doing,  unlawfully  did 
steal,  take,  and  carry  away  the  said  body  from  the  possession,  custoc^, 
and  keeping  of  the  said  governors  and  guardians  for  the  purpose  of 
subjecting  the  said  body  to  dissection  and  anatomy,  contrary  to  law,  in 
contempt  of  our  said  Lady  the  Queen  and  her  laws,  to  the  great  scandal 
of  Christian  burial,  and  against  the  peace  of  our  said  Lady  the  Queen, 
her  crown  and  dignity. 

Eighth  count, — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  A.  F.  on  the  day  and  year  last  aforesaid, 
at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction 
of  the  said  Central  Criminal  Court,  the  dead  body  of  one  M.  W.,  latelj 
before  deceased,  unlawfully,  wilfully,  and  indecently  did  sell  and  dispose 
of  for  gain  and  profit,  in  contempt  of  our  said  Lady  the  Queen  and  her 
laws,  to  the  great  scandal  of  Christian  burial,  and  against  the  peace  of 
our  said  Lady  the  Queen,  her  crown  and  dignity. 
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ABORTION. 
Accessary  to  administration,  253 

ACCESSARY. 

Before  the  fact  to  manslaughter,  253 
To  attempt  to  poison,  190 

ACCOMPUCE. 

Corroboration  of,  48 

ADULTERER. 

Stealing  by  from  husband,  1 
Larceny  by,  269 

APPEAL. 

Imperfect  statement  of  case,  217 
Power  of  court  to  order  new  trial,  454 
The  costs  incurred  by  a  prosecutor  on  the 
argument  of  a  case  reserved  for  this  court 
are  to  be  treated  as  part  of  the  costs  of  the 
prosecution ;  but  sudi  costs  are  to  be  taxed 
by  the  officer  of  this  court,  who  will  certify 
the  amount  to  the  clerk  of  the  peace  as 
clerk  of  assize,  or  the  officer  of  the  court 
by  whom  the  case  was  reserved.  Reg.  t. 
Lewis,  406 

ARSON. 

Flax  with  the  seed  in  it  is  grain  within  the 
meaning  of  stat.  7  Will.  4  &  1  Vict.  c.  89, 
s.  10.    Reg,  y.  Spencer^  189 

ARTICLES  OF  PEACE. 
Sentence  on,  238 

ASSAULT. 

If  the  jury  find  that  the  prosecutrix  was  a 
consenting  party  to  indecent  liberties  taken 
by  the  prisoner,  he  cannot  be  convicted  of 
an  assault. 


The  prisoner  was  indicted  for  assaulting 
and  attempting  to  have  carnal  knowledge  of 
a  girl  between  the  ages  of  ten  and  twelve 
years.  When  the  case  for  the  Crown  closed, 
counsel  for  ^the  prisoner  called  upon  the 
judge  to  leave  a  question  to  the  jury  as  to 
the  prosecutrix  consenting  to  the  acts  com- 

Elained  of,  to  tell  them,  it  they  thought  she 
ad  consented,  to  acquit  the  prisoner,  which 
his  Lordship  declined  to  do,  but  told  the 
jury  that  if  they  believed  the  evidence  for 
the  prosecution  they  should  convict  the 
prisoner: 

Held,  a  misdirecdon,  and  that  the  prisoner, 
who  had  been  convicted,  should  be  dis- 
charged, and  the  conviction  quashed.  Reg. 
y.  JViUiam  Mehegan,  145. 
J£  a  constable  sees  an  assault  committed,  he 
may  recently  after  that  assault,  and  before 
all  danger  of  further  violence  has  ceased, 
apprehend  the  offender ;  and  if  in  so  doing 
he  is  resisted  and  assaulted,  the  person 
assaulting  is  liable  to  be  convicted  of  assault- 
ing a  constable  in  the  execution  of  his  duty. 
Reg.  V.  Ligkty  389. 

ATTEMPT  TO  COMMIT  A  FELONY. 
Indictment  for,  39 

ATTEMPT 
To  murder,  326 

AUTREFOIS  ACQUIT. 

Upon  the  trial  of  an  indictment  for  larceny,  it 
appeared  that  the  goods  were  stolen  from  a 
stall  in  a  market  at  a  time  when  the  owner 
of  the  stall  had  left  it  temporarily  m  chaive 
of  his  son,  a  boy  of  fourteen  yem  old,  who 
lived  with  his  father  and  wmced  for  him. 
The  property  was  laid  in  the  son,  and  on 
that  account  an  acquittal  was  directed,  and 
another  bill,  laying  the  property  in  tiie 
fiither,  found  by  the  ffrand  lury : 
Held,  that  a  plea  of  autrefois  aoqnit  to  that 
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second  indictment  could  not  be  sustained. 
Beg.  Y.  Green,  186 


BANKER. 

In  criminal  cases  a  defendant  cannot  plead  a 
spedflJ  plea  in  addition  to  the  general  issue. 
SemUe,  under  the  7  &  8  &eo.  4,  c.  29, 
s.  52,  a  disclosure  of  any  illegal  act  to  which 
the  statute  relates  must,  to  be  rendered 
avaiable  as  a  protection,  be  made  band  Jide, 
and  must  not  oe  a  mere  Toluntary  statement 
made  for  the  express  purpose  of  screening 
the  person  making  it  from  the  consequences 
of  his  acts.  Re  Strahan,  Pavl,  ana  Bates, 
85 

BANKRUPT. 

Admissibility  of  compulsory  examination  of, 

226 
Upon  the  trial  of  an  indictment  against  bank- 
rupts under  the  12  &  13  Vict.  c.  106,  s.  251, 
for  embezsHng  part  of  their  personal  estate 
to  the  Talue  of  10/.,  to  wit,  bank  notes  and 
monejrs,  it  appeared  that  the  adjudication 
took  place  on  the  2l8t  June.  Four  days 
previously,  viz.,  on  the  17th,  the  bankrupts 
received  several  bank  notes,  and  on  the 
same  day  they  crossed  over  to  Belgium, 
where  they  remained  for  a  considerable  time. 
Some  of  these  identical  notes  were  after- 
wards received  by  mercantile  houses  in 
London  from  places  in  Belgium,  to  which 
the  bankrupts  were  traced,  but  there  was 
no  evidence  as  to  how  or  where  the  notes 
were  dealt  with  by  them  from  the  moment 
of  their  receiving  them.  In  their  possession, 
when  they  were  apprehended,  was  found  a 
memorandum-book,  purporting  to  he  an 
account  of  their  expenditure  in  Belgium, 
the  items  being  stated  in  foreign  coin.  The 
bankrupts  were  followed  to  England,  and 
there  arrested,  and  when  before  the  Bank- 
ruptcy Court,  they  gave  no  account  of  the 
disposal  of  the  notes  in  question  : 

Held,  that  there  was  no  evidence  of  any 
offence  committed  within  the  realm,  for  that 
if  the  notes  were  changed  in  this  country, 
such  a  disposal  must  have  taken  place  on 
the  17th  tiune,  and,  therefore,  before  the 
adjudication,  and  if  disposed  of  abroad,  that, 
as  well  as  the  disposal  of  the  proceeds,  was 
a  complete  offence  there : 

Held,  also,  that  although  a  subsequent 
non-accounting  was  evidence  of  a  fraudulent 
appropriation,  it  was  not  any  part  of  the 
crime  of  embezzlement : 

Held,  alio,  that  on  the  trial  of  such  an 
iodietmeiiti   no  inference  unfavourable  to 


the  defendants  onsfat  to  be  drawn  from  the 
fact,  that  when  b^ore  the  Commissioner  of 
Bankrupts,  they  refrued  to  be  examined  on 
the  ffround  that  they  might,  by  tbeir  answers, 
criminate  themselves : 

Held,  also,  that  the  word  ^'  moneys**  in  the 
indictment  must  be  oonstmed  to  mean 
English  money,  and  would  not  indode 
foreign  coin : 

Hdd,  also,  that  the  description  of  the 
money  embeEzled,  although  laid  under  t 
videlicet,  was  a  material  averment,  and  sndi 
as  the  court  in  its  discretion  would  dedme 
to  amend. 

Semble,  per  Alderson,  B.  The  meaning 
of  the  words  ^'  personal  estate  to  the  value  (^ 
lOl"  is  10/.  in  one  sum,  and  that  the  dis- 
posal of  several  smaller  sums  at  difierent 
times,  amounting  in  the  aggregate  to  a 
larger  sum  than  102.,  would  not  be  an  em- 
bezzlement within  the  statute.  Reg,  t. 
Damson  and  Gordon,  158 

BANKRUPTCY. 

Admissibility  of  bankrupt*8  examination,  139 
12  &  13  Vict,  c  106. 

Upon  an  indictment  against  one  of  two 
bankrupts  against  whom  there  was  a  jobt 
adjudication  for  not  surrendering  pursuant  to 
the  12  &  13  Vict.  c.  106,  the  proceedings  in 
bankruptcy,  on  being  put  in  evidenoe,  showed 
several  alterations  and  interlineations.  The 
papers  were  duly  sealed  with  the  registrar's 
seal : 

Held,  that  in  the  absence  of  evidence 
as  to  when  the  alterations  and  interlineations 
were  made,  the  presumption  was  that  thej 
were  made  in  proper  time,  and  that  there- 
fore the  documents  were  admissible. 

Where  a  petition  in  bankruptcy  is  assigned 
by  ballot  to  a  particular  commissioner,  it  is 
no  objection  to  the  subsequent  proceedmgs 
that  they  take  place  before  another  commis- 
sioner— each  commissioner  in  the  London 
district,  while  sitting  as  such,  constituting  a 
court. 

The  duplicate  adjudication  was  left  at  the 
counting-house  of  the  bankrupts  on  the  21  st 
of  June,  being  their  last-known  place  of 
business.  The  counting-house  was  th^ 
locked  up  on  behalf  of  the  assi^eea,  and  the 
paper  was  seen  there  a  fortnight  or  three 
weeks  afterwards.  On  the  26th  of  July,  the 
counting-house  was  unlocked  for  the  purpose 
of  leaving  there  the  summons  to  appear,  and 
the  place  was  locked  up  again.  Before  the 
trial  the  counting-house  was  searched,  and 
neither  of  these  papers  was  found.  A  proper 
notice  to  produce  them  was  served  upon  the 
prisoners : 
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Held,  that  the  search  at  the  counting- 
house  and  the  notice  to  produce  were  suffi- 
cient to  render  duplicate  originals  of  both 
admissible. 

The  notice  in  the  Gazette  described  the 
bankrupts  as  of  West  Ham  Lane,  in  Mid- 
dlesex, out  the  former  proceedings  described 
them  as  of  West  Ham  Lane,  in  Essex : 

Held,  that  the  variance  was  not  such  as  to 
inyalidate  the  proceedings. 

The  Gazette  required  the  surrender  of 
the  two  bankrupts  on  two  specified  days. 
The  summons  to  appear  was  not  left  at  the 
bankrupt's  place  of  business  until  the  first 
of  those  days  had  expired : 

Held,  that  the  service  of  the  summons  was 
sufficient. 

Upon  the  trial  the  Jury  found  that  the 
bankrupts  left  the  kingdom  before  the  bank- 
ruptcy, but  believing  that  they  should  be 
made  bankrupts,  and  that  they  stayed  abroad 
with  the  intent  to  defraud  their  creditors  by 
depriving  them  of  their  ri^ht  to  examine 
them; 'but  there  was  no  evidence  that  the 
bankrupts  had  actual  knowledge  of  the  con- 
tents oxthe  several  documents  in  bankruptcy, 
or  even  of  the  bankruptcy  itself: 

Held,  that  the  conviction  was  nevertheless 
valid. 

November  30. — Before  Campbell,  C.  J., 
Jervis,  C.  J.,  Parke,  B.,  Alderson,  B., 
Wightman,  J.,  Cresswell,  J.,  Erie,  J., 
Piatt,  B.,  Crompton,  J.,  and  Willes,  J. 

Only  one  duplicate  adjudication  in  bank- 
ruptcy against  the  bankrupts,  and  only  one 
summons  to  surrender  was  served : 

Held  (Jervis,  C.  J.,  Erie,  J.,  Piatt,  B., 
and  Willes,  J.,  dissentientibus)^  that  the  ser- 
vice was  insufficient.  Reg.  v.  Oordon^  19 
On  an  indictment  against  a  bankrupt  under 
sect.  253  of  12  &  13  Vict.  c.  106,  for  frau- 
dulently obtaining  goods  on  credit  within 
three  months  of  his  oankruptcy,  it  is  neces- 
sary for  the  prosecution  to  prove  the  act  of 
bankrupt<;y  and  the  other  ingredients  of  the 
bankruptcy.  Proof  of  the  adjudication  alone 
is  insufficient. 

The  act  of  bankruptcy  relied  on  was  the 
filine  of  a  petition  by  the  bankrupt  in  the 
Insolvent  Court,  and  a  copy  of  the  petition 
certified  to  be  a  true  copy  by  the  proper 
officer  of  the  court,  and  made  evidence  of 
the  petition  by  the  239th  section,  was  hefd  to 
be  no  evidence  of  the  date  of  the  filing  of 
the  petition,  although  on  the  back  of  the 
petition  there  was  an  indorsement  purport- 
ing to  state  when  the  petition  was  filed. 
Reg.  v.  Landsy  89 

BIGAMY. 

A  British  subject,  usually  resident  in  England, 


and  contracting  a  second  marriage  in  Scot- 
land during  the  life  of  his  wife,  is  liable  to 
be  convicted  of  bigamy  in  England  under 
the  provisions  of  9  Geo.  4,  c.  31,  s.  22.  Reg, 
v.  Topping^  103 

Upon  a  trial  for  bigamy,  in  which  it  appeared 
that  the  first  husband  had  been  contmually 
absent  from  the  prisoner  for  the  space  of 
seven  years  next  preceding  the  second  mar- 
riage, the  jury,  being  asked  to  consider 
whether  she  loiew  her  husband  to  be  alive 
at  the  time  of  the  second  marriage,  and  if 
not,  whether  she  had  had  the  means  of  ac- 
quiring the  knowledge,  found  that  they  had 
no  evidence  of  her  knowledge,  but  were  of 
opinion  that  she  had  the  means  of  acquiring 
knowledge  if  she  had  chosen  to  make  use  of 
them: 

Held,  that  upon  that  finding  the  convic- 
tion could  not  be  sustained,  inasmuch  as  it 
lefl  it  uncertain  whether,  in  fact,  she  had  or 
had  not  the  knowledge.  Reg.  v.  Mary 
Briggsy  175 

Upon  a  trial  for  bigamy,  it  was  proved  by  a 
witness  who  was  present,  that  the  first  mar- 
riage took  place  in  a  Wesleyan  chapel  in  the 
presence  or  the  registrar  of  the  district;  and 
an  examined  copy  of  the  entrv  in  the  register 
book  of  marriages,  kept  at  the  office  of  the 
superintendent  registrar  of  the  district,  was 
also  produced  and  proved.  A  document 
purporting  to  be  a  certificate  by  the  super- 
intendent registrar  of  the  fact  that  the  chapel 
had  been  duly  registered,  was  also  produced 
by  a  witness  who  stated  that  he  saw  the 
register  book,  and  that  it  was  correctly  ex- 
tr&cted  * 

Held,  by  Pollock,  C.  B.,  that  the  certifi- 
cate  so  proved  was  admissible  evidence  of 
the  fact  of  registration,  as  being  an  examined 
copy  of  an  entry  in  the  register ;  and  by  the 
rest  of  the  court,  that  even  if  that  certificate 
was  inadmissible,  there  was  evidence  of  a 
valid  marriage,  as  the  court  must  presume, 
from  the  facts  proved,  that  the  chapel  was 
duly  registered.     Reg.  v.  Mainwaringj  192 

BURYING  GROUND. 

Removal  of  corpse  firom,  214 


CHEATING. 

In  an  indictment  under  8  &  9  Vict.  c.  109,  s.  7, 
for  cheating  at  cards,  it  is  not  necessary  to 
allege  whose  money  is  won : 

(^utre,  whether  under  that  statute  it  is 
necessarv,  to  constitute  the  ofience,  that  any 
money  should  be  actually  obtained.  Reg.  y . 
A/oM,  200 
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COINING. 

The  mere  possession  of  a  large  quantity  of 
pieces  of  counterfeit  coin,  of  the  same  date 
and  make,  each  being  wrapped  up  in  a 
separate  piece  of  paper,  affords  evidence  for 
the  jury  both  of  guilty  knowledge,  and  of  an 
intention  to  utter.     Aeg,  y.  Jervis^  53 

It  is  a  misdemeanor  at  common  law  to  make 
or  procure  dies,  having  engraved  thereon 
the  obverse  and  reverse  sicks  of  a  foreign 
coin,  with  intent  therewith  to  make  such 
coin;  for  it  is  an  act  done  with  intent  to 
commit  and  proximately  connected  with  the 
commission  o£  a  statutable  felony : 

So,  held,  although  it  was  found  that  a 
coining  press  and  some  other  things,  which 
the  prisoner  had  not  procured,  were  required 
for  the  completion  of  the  felony ;  and  that 
the  prisoner  only  intended  to  make  a  few  of 
the  counterfeit  coin  in  England  by  way  of 
trying  hia  apparatus.     Reg.  v.  Roberts,  39 

CONCEALMENT  OF  BIRTH. 

Although  the  child  be  laid  in  such  a  position 
that  it  does  not  necessarily  follow  that  con- 
cealment was  intended,  yet  if  the  jury  find 
that  such  was  the  intention  of  the  mother,  it 
would  seem  that  the  offence  is  complete. 

The  child,  for  concealing  whose  birth  the 
mother  was  indicted,  was  found  lying  on  the 
bed  covered  by  the  quilt  merely,  and  lying 
near  the  wall  by  the  side  of  which  the  bed 
was  placed. 

There  was  no  further  attempt  at  conceal- 
ment : 

Held,  that  if  the  jury,  from  the  other  cir- 
cumstances of  the  case,  should  be  of  opinion 
that  concealment  was  the  intention  of  the 
mother,  she  should  be  convicted. 

Reg.  V.  Jane  Perry  (1  Pierce  &  Dearsly, 
471 ;  8.C.  Cox  Crira.  Cas.  531)  be  acted 
on.    Reg.  V.  Mary  Oogarty^  107. 

CONFESSION. 

Prisoner's  statements,  79,  97,  139 
Admissibility  of,  244 

CONSPIRACY. 

The  directors  of  a  joint  stock  bank,  knowing 
it  to  be  in  a  state  of  insolvency,  issued  a 
balance-sheet  showing  a  profit,  and  there- 
upon declared  a  dividend  of  6  per  cent. 
Tney  also  issued  advertisements  inviting  the 
public  to  take  shares  upon  the  faith  of  their 
representations  that  the  bank  was  in  a  flou- 
rishing condition. 

On  an  ex  officio  information  filed  by  the 


Attome^-Greneral,  they  were  found  guilty  of 
a  conspiracy  to  defiraud.  Reg,  y.  Brown 
and  Othen,  442 

CONVICTION. 

On  a  return  to  a  writ  of  habeas  eorpuSj  the 
gaoler  returned  two  committals.  The  first 
was  on  a  conviction  under  the  Summary- 
Jurisdiction  Act  n4  &  15  Vict.  c.  92),  dated 
the  21st  May,  and  sentenced  to  two  months' 
imprisonment,  and  to  give  bail  to  keep  the 
peace  for  seven  years ;  the  second  was  on  a 
conviction  dated  the  7th  June,  with  a  sen- 
tence of  imprisonment  for  two  months,  and 
without  the  order  to  give  bail.  The  period 
from  which  the  time  of  imprisonment  was  to 
be  computed  was  not  stated  in  either : 

Held,  that  the  first  conviction  was  bad,  as 
being  an  excess  of  jurisdiction,  as  the  ma- 
gistrates in  proceeding  under  the  SummAr>- 
Jurisdiction  Act,  were  not  justified  in  passing 
anv  sentence  not  warranted  by  the  act. 

rhat  the  second  conviction  was  bad  for 
uncertainty,  as,  if  the  time  should  be  com- 
puted from  the  date  of  the  warrant,  the  sen- 
tence would  be  in  excess  of  the  magistrates* 
jurisdiction,  and  there  were  no  means  of 
ascertaining  otherwise  what  the  period  waj. 

A  person  proposing  to  exhibit  articles  of 
the  peace,  should  be  present  in  court  when 
they  are  sworn  and  exhibited. 

When  articles  of  the  peace  have  been 
•exhibited  against  a  person,  the  court  will 
direct  that  he  should  be  confined  in  the  gaul 
of  the  neighbourhood  where  he  resides,  'S  be 
so  desire,  m  order  to  enable  him  to  obtain 
bail.    Reg.  v.  Woodside,  238 

COSTS. 

In  a  case  of  manslaughter,  the  father  of  the 
deceased  retained  an  attorney  to  prosecute 
the  person  charged.  In  pursuance  of  this 
retamer,  the  attorney  prepared  and  delivered 
briefs  to  counsel  at  the  assizes,  with  instruc- 
tions to  conduct  the  prosecution.  A  con- 
stable of  the  county  police  had  been  bound 
over  by  recognizance  to  prosecute,  and  the 
solicitor  for  the  police,  in  pursuance  of 
general  orders  given  to  him  by  the  consta- 
bulary committee,  prepared  and  delivered  a 
brief  to  counsel : 

Held,  that  the  court  had  no  power  to 
order  that  the  attorney  who  had  been  re- 
tained by  the  father  should  be  allowed  the 
costs  of  preparing  briefs,  &c.  Reg.  v. 
Yates,  361 


COUNSEL. 


Privilege  of,  G 


COUNTY  COURT. 

A  document  appearing  on  the  face  of  it  to  be 
ft  mere  notice  by  &  plabtiff  to  a  defendant 
to  produce  sccounts  on  the  trial  of  a  cause, 
though  headed  "  In  the  County  Court  of 
L.,"  and  entitled  as  if  in  a  cauK  in  that 
conrt,  does  not  "  pnrport"  to  be  any  pro- 
cess of  the  County  Court,  and  will  not  sup- 
port an  indictment  so  alleging  it.  R^.  r. 
CatOe,  375 

Id  order  to  convict  a  person  of  the  offence  of 
acting  or  professing  to  act  nnder  any  false 
colour  or  pretence  of  the  process  of  the 
Count;;  Court,  under  sect.  S7  of  9  &  10  Vict. 
e.  93,  it  is  not  necessary  to  «how  that  the 
document  used  bore  any  resemblance  to  the 
actual  genuine  process  of  that  court;  it  is 
enough  if  he  falsely  and  fraudulently  pre- 
tends that  process  has  issued,  and  ^t  in 
what  he  does  he  is  acting  nnder  such 
process. 

When  therefore  A.,  in  order  to  obtain 

Cayment  of  a  debt,  sent  to  B.,  his  debtor,  a 
!tter,  partly  written  and  partly  printed, 
having  at  the  top  of  the  page  the  letters 
V.  R.  and  the  royal  arms,  and  containing 
notice  to  B.  that  if  the  debt  was  not  paid 
"proceedings  would  be  taken  in  pursusnce 
of  the  provisions  of  the  sUt.  9  &  10  Vict. 
c.  93,  the  new  County  Court  Art  for  the 
more  easy  Recovery  of  Small  Debts ;"  which 
letter  purported  to  be  signed,  "  F.  M.,  clerk 
to  court,  instructed  by  A. ;"  and  afterwards 
represented  to  the  wife  of  B.  that  he  had 
ordered  the  court  to  send  tfiat  letter,  and 
then  obtained  payment  of  the  debt,  and 
made  a  claim  of  If.  3d.  in  addition  for 
County  Court  expenses; 

Held  (Bramwell,  B..  dUtentienU),  that  A. 
was  properly  convicted  of  acting  and  pro- 
fessing to  artunderfslse  colour  and  pretence 
of  the  process  of  the  County  Court,  although 
the  letter  which  he  sent  bore  no  resemblance 
to  a  genuine  County  Court  mmmons,  or  to 
any  process  of  tbit  codtL  iter.  t.  Evan*, 
293 

CRIMINAL  INTORMATION. 
AVhere  a  conditional  order  for  liberty  to  file  a 
criminal  information  for  sending  a  letter 
provoking  to  fight  a  duel  has  been  granted, 
although  it  might  be  good  cause  against 
making  such  order  absolute,  that  the  prose- 
cutor, who  had  spoken  injuriotisly  of  the 
defendant  in  addressing  a  juir  had  so  spoken 
malidou^,  and  not  oaiia  fide  in  the  dis-  ' 
charge  of  his  duty  as  coimsel;  yet,  where 
the  court  is  not  satisfied  that  such  injurious 
expressions  of  the  prosecutor  were  irrele- 
vant, malicious,  and  not  bo»a  fidt,  they  will ' 
make  absolute  the  order. 


EX.  IXV 

Although  the  court  may  be  of  opinion 
that  the  observations  of  counsel,  which  pro- 
voked the  sending  such  a  letter,  were  pri- 
vileged as  being  pertinent  to  the  lissue  and 
not  malicious,  yet  when  such  observationa 
have  been  unusually  harsh  and  irritating,  it 
will,  in  making  absolute  the  conditional 
order,  put  a  stay  upon  the  issuing  of  the 
information  until  further  application.  S*g. 
on  iht  Protecution  u/Amulrong  v.  Kieman,  6 
At  a  vestry  meeting  a  resolution  was  adopted 
containing  imputations  of  sBCrilege  and 
felony  against  the  rector  of  the  pariah,  in 
reference  to  the  appropriation  of  stone  balls 
belonging  to  the  church.  At  a  snbaeqneut 
meeting,  held  in  consequence  of  the  rector 
having  called  for  an  explanation  and  apology, 
another  resolution  was  passed  to  the  eoect 
that  it  was  not  intended  by  the  former  reao- 
lution  to  impute  sscrilege  and  felony  in  a 
legal  sense;  that  as  the  stone  balls  had  been 

E'  len  back,  no  further  proceedings  should 
taken,  and  the  former  resolution  ex- 
punged. These  resolutions  wore  signed  by 
S.  as  chairman.  The  rector  did  not  per- 
sonally attend  the  vestry  on  either  occasion : 
Held,  that  under  these  dronmstaoces 
there  was  not  sufficient  ground  for  granting 
a  rule  for  a  criminal  information  against  B., 


although  the  rector,  by  his  affidavit,  o 
pletely  vindicated  himself  from  any  snapii 
of  improper  conduct.    £x  parti  Dootta*,  16 


DYING  DECLARATION. 
Admisaitnlity  of,  209 

EMBEZZLEMENT. 

By  bankrupt,  138 

Upon  the  trial  of  an  indictment  ajnunit  a  p^- 
son  employed  as  storekeeper  and  clok  under 
the  governor  of  a  county  gaol  for  embenle- 
ment,  it  appeared  that  uthongh  it  was  no 
part  of  his  regular  dutv  to  receive  money, 
^et  he  was  allowed  by  the  justices  to  do  so 
m  the  absence  of  the  governor ;  and  it  was 
objected  on  bis  behalf,  that  he  had  not 
recnved  the  money  by  virtue  of  his  emplor- 
ment,  and  that  that  was  a  question  for  tne 
juir: 

Held,  that  it  wrs  a  question  for  the  jury ; 
and  the  judge  having  directed  the  jury  that 
if  they  believed  that  the  prisoner  received 
the  money,  he  did  receive  it  by  virtue  of 
his  employment,  the  conviction  was  wrong. 
R^.  V.  aamtan,  43 

Upon  the  trial  of  an  indictment  under  S  Will.  4, 
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c.  4,  8.  I ,  chai^g  that  A.,  being  entrusted, 
by  yirtae  of  his  employment  in  the  public 
service,  with  the  receipt  and  custoav  of 
certain  money,  the  property  of  the  Crown, 
did  fraudulently  and  teloniously  apply  the 
Bame  to  his  own  use,  it  was  proved  tnat  A., 
being  a  receiver  of  taxes,  had  kept  in  his 
own  hands  a  balance  very  much  exceeding 
that  which  he  was  allowea  to  retain ;  and 
upon  being  asked  whether  he  was  prepared 
to  pay  over  that  balance,  or  any  part  of  it, 
he  replied  that  he  was  not.  Ue  was  then 
reminded  that  there  was  a  balance  of  excise 
duties  alone  of  about  300/.  standing  against 
him  firom  the  previous  Monday,  which  was 
a  recdpt  day  at  a  particular  place  in  his 
district.  He  then  produced  255/.,  and  said 
that  was  all  he  had  in  the  world ;  and  that 
the  rest  he  had  spent  in  an  unfortunate 
speculation: 

Held,  that  upon  these  facts  there  was 
evidence  of  the  receipt  of  a  particular  sum 
of  300/.  b^  virtue  of  his  employment,  and  of 
a  misapphcation  by  him  of  a  part  of  it ;  and 
that  in  this  case,  therefore,  the  conviction 
was  right,  even  if  evidence  of  a  general 
deficiency  on  a  balance  of  accounts  would 
not  alone  have  supported  such  an  indict- 
ment. 

QtUBret  whether  evidence  of  a  general 
deficiency  on  a  balance  of  accounts  is  suffi- 
cient to  sustain  an  ordinary  indictment  for 
embezzlement  under  7  &  8  Geo.  4,  c.  29, 
8.  47.  R^^.  V.  John  Moahy  60 
In  an  indictment  for  embezzlement  by  the 
clerk  of  a  savings  bank,  the  property  was 
laid  in  A.  B.  and  others.  In  order  to  prove 
that  A.  B.  was  a  trustee  he  was  callea  as  a 
witness,  and  stated  that  since  the  commis- 
sion of  the  offence  he  had  been  active  as  a 
trustee,  but  that  before  that  date  he  had 
attended  only  one  meeting,  having  been 
reauested  to  do  so  lest  there  should  be  a 
deficiency  of  trustees;  but  he  was  also  a 
manager,  and  it  did  not  appear  that  any  act 
was  done  at  that  meeting  which  might  not 
have  been  done  by  a  manager  as  weU  as  by 
a  trustee: 

Held,  insufficient  evidence  of  acting  to 
support  the  inference  of  a  legal  appointment 
as  trustee. 

Upon  indictment  for  stealing  a  cheque,  it 
was  proved  that  the  prisoner  being  clerk  to 
a  savings  bank  received  a  cheque  from  a 
manager,  upon  a  false  representation  that 
one  of  the  depositors  had  given  notice  of 
withdrawal,  and  for  the  purpose  of  handing 
it  over  to  the  depositor.  It  being  found 
that  according  to  the  usual  course  of  busi- 
ness, if  a  depositor  could  not  attend  at  the 
proper  time  to  receive  the  cheque,  it  was 


handed  to  the  prisoner  as  the  agent  of  the 
depositor : 

Held,  that  the  case  was  one  of  false  pre- 
tences, and  not  larceny.  Reg.  ▼.  Etsex^ 
384 
A.  was  employed  as  a  delivery  derk  at  a 
railway  station  belonging  to  four  diff^ent 
companies,  and  maintained  out  of  a  joint 
fund.  He  was  appointed  and  liable  to  be 
dismissed  by  a  managing  committee,  com- 
posed of  directors  of  the  several  companies. 
His  duty  was  to  deliver  parcels  which 
arrive  at  the  station  by  the  trains  of  the 
different  companies,  and  to  pay  over  the 
money  which  he  received  to  the  chief  clerk 
of  the  parcels*  office,  by  whom  it  was  paid 
over  to  the  cashier,  who  kept  a  separate 
account  for  each  company,  and  paid  over  to 
each  company  the  amount  received  for 
parcels  carried  by  each.  The  chief  clerk 
and  cashier  were  appointed  by  the  com- 
mittee. Loss  by  negligence  or  embezzle- 
ment of  a  station  servant  was  usually  made 
good  to  the  particular  company  out  of  the 
general  station  funds. 

An  indictment  for  embezzlement  charged 
him  in  different  counts  as  the  servant  of  the 
one  company,  whose  money  he  had  em- 
bezzled; in  another  as  the  servant  of  the 
four  companies;  in  a  third  as  the  servant 
of  the  committee ;  and  in  a  fourth  as  the 
servant  of  the  station  manager  : 

Held,  that  at  all  events  he  was  rightly 
charged  as  the  servant  of  the  four  companies. 
Reg.  V.  Bailey^  179 
On  the  trial  of  an  indictment  for  embezzle- 
ment, it  was  proved  that  the  prisoner's  duty 
was  to  enter  the  money  he  received  from 
his  master's  customers  in  various  books,  and 
pay  the  amount  into  a  banker's.  It  was  also 
I  nis  duty  to  enter  the  various  accounts  from 
these  books  into  the  ledger  at  his  conveni- 
ence. He  received  a  sum  of  mone^  from  a 
customer,  and  omitted  to  enter  it  m  any  of 
the  books  except  the  ledger ;  in  that  book, 
however,  it  was  entered  to  the  customer's 
credit.  Instead  of  paying  the  money  into 
the  bankers  he  appropriated  it  to  his  own 
use: 

Held,  that  the  entry  in  the  ledger  was  not 
such  an  accounting  as  would  prevent  him 
being  guilty  of  the  crime  of  embezzlement. 
Reg.  V.  Lister,  203 
A.  was  employed  as  cashier  by  B.  It  was  his 
duty  to  receive  money,  to  enter  it  in  a  cash- 
book  as  coming  from  the  customers  by  whom 
it  was  paid,  and  to  keep  safely  for  the  use  of 
his  master  so  much  as  was  not  lawfully  dis- 
bursed by  him.  He  was  not  required  to 
keep  the  moneys  so  received  distinct  in 
specie,  but  he  was  responsible  for  the  aggre- 
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gate,  funning  one  cash  balance,  allowing  ^or 
his  disbursements.  Paymenta  were  made 
by  customers  to  B.  himself  or  to  other 
persons  in  his  employment,  and  the  sums 
were  handed  over  to  A.  either  by  B.  or 
those  other  persons.  On  eight  occasions 
A.  had  entered  in  his  cash-book  less  than 
the  amount  actually  received  from  the  cus- 
tomer, and  accounted  for  the  difference  by 
entering  an  allowance  of  discount  to  the 
customer  larger  than  the  amount  actually 
allowed ;  but  he  credited  the  customer  in 
the  ledger  with  the  correct  amount.  On 
several  occasions,  also,  he  had  misadded  his 
cash-book,  so  that  the  total  of  receipts  at 
the  foot  of  the  page  appeared  less,  and  the 
total  of  disbursements  more  than  it  ought  to 
have  appeared.  A  deficiency  to  a  consider- 
able amount  was  shown  upon  a  balance  of 
his  accounts.  A.  being  indicted  for  larceny 
of  money  from  his  masters,  was  convicted  of 
that  offence ;  but  upon  a  case  reserved  : 

Held,  that  there  was  abundant  evidence 
of  embezzlement,  but  no  evidence  of  larceny : 
and  that  although  upon  the  indictment  for 
larceny  there  might  have  been  a  conviction 
for  embezzlement,  under  the  14  &  15  Vict. 
c.  100,  s.  14,  yet  the  conviction  for  larceny, 
not  being  warranted  by  the  evidence,  must 
be  quashed.    Reg.  v.  Gorbutt^  221 

ERROR. 

Inconsistent  verdict,  venire  de  novo^  151 

EVIDENCE. 

Where  a  prisoner  is  indicted  jointly  with  the 
prosecutor's  wife,  who  had  eloped  with  him, 
for  stealing  clothes  and  money,  the  property 
of  the  husband,  the  wife  should  be  acquittecl, 
ns  no  indictment  lies  against  her,  but  the 
husband's  evidence  is  admissible  against  the 
male  prisoner. 

The  fact  that  the  wife's  clothes  (which  are 
in  point  of  law  the  property  of  the  husband) 
are  found  in  the  trunk  of  a  person  with 
whom  she  has  eloped,  is  evidence  to  go  to 
the  jury  of  an  intention  to  appropriate  such 
clothes,  and  if  the  jury  find  that  the  inten- 
tion was  to  remove  them  out  of  the  husband's 
control,  and  to  keep  them  within  the  pri- 
soner's disposal,  the  offence  is  complete. 
Meg,  V.  Qraham  Glassie  and  Frances 
Cooney^  1 

The  rule  which  requires  the  evidence  of  an 
accomplice  to  be  corroborated  is  one  of 
practice  only,  and  although  it  is  the  practice 
of  the  judges  to  advise  juries  to  disregard 
the  evidence  of  such  witnesses,  so  far  as  it 
implicates  any  prisoners  against  whom  there 
is  no  other  evidence,  yet  a  different  direction 


is  not  incorrect  in  point  of  law :  and  where 
a  chairman  of  quarter  sessions  told  the  jury 
that  corroboration  of  the  accomplice  as  to 
two  out  of  three  persons  charged  was  sufli- 
cient,  thouffh  his  evidence  as  to  the  third 
person  should  be  viewed  with  more  suspicion, 
a  conviction  of  all  three  was  afiirmed.  Reg. 
V.  Stubhe  and  Oihere,  48 
Upon  a  trial  for  felony,  it  is  no  ground  for 
receiving  in  evidence  a  depontion  taken 
before  the  committing  magistrate  that  the 
witness  is  a  foreigner  and  absent  in  a 
foreign  country.  Reg,  y.  Austen  and 
Anomer,  55 
Statements  made  in  the  absence  of  the  accused 
by  persons  engaged  in  an  unlawful  act  are 
not  evidence  against  the  accused  who  had 
given  directions  for  such  act,  unless  it  appear 
that  all  the  parties  were  engaged  on  such 
act  with  a  common  unlawful  object. 

There  b  no  rule  which  excludes  the  evi- 
dence of  Crown  witnesses  who  have  not  made 
informations. 

Statements  made  by  the  accused  not 
accompanying  or  connected  with  acts  com- 
plained of  can  under  no  circumstances  bo 
given  in  evidence  for  him  to  show  hb  inten- 
tion. 

The  prisoner  was  indicted  for  wilfully  and 
knowingly  burning  and  causing  to  be  bomed 
certain  authorized  versions  of  the  Holy 
Scriptures.  The  heap  of  books,  amongst 
which  it  was  allegea  were  the  copies  in 
question,  was  burned  by  direction  of  the 
traverser.  It  was  proposed  to  give  in  evi- 
dence a  statement  (not  in  the  prisoner's 
hearing)  made  by  a  boy  who  was  one  of  a 
crowd  round  a  fire,  and  was  ensaged  in 
throwing  books  into  the  blaze,  l^ere  was 
no  evidence  of  this  boy  having  been  retuned 
by  the  traverser,  or  of  his  having  received 
any  directions  on  the  subject : 

Held,  that  such  statement  was  not  ad- 
nussible  as  part  of  the  res  gesta^  and  did  not 
come  within  those  classes  of  cases,  as  riots 
and  conspiracies,  in  which  such  statements 
would  be  evidence,  as  it  did  not  appear  that 
the  accused  and  the  person  whose  statement 
was  offered  in  evidence  were  engased  in  an 
unlawful  act  with  a  common  imlawral  object. 

A  witness  was  called  for  the  Crown  who 
had  not  made  an  information,  and  it  was 
souffht  bv  the  prisoner's  counsel  to  shut  out 
such  evidence  on  the  ground  of  such  infor- 
mation not  having  been  made : 

Held,  there  was  no  rule  to  admit  such 
evidence  under  the  circumstances. 

The  counsel  for  the  prisoner  sought  to 
give  in  evidence  statements  and  directions 
of  the  accused  in  sermons  previous  to  the 
burning  of  the  books  in  question,  for  the 
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purpose  of  showing  that  he  had  onlj  called 
in  immoral  publications  to  be  brought  in  to 
be  burned : 

Held,  not  admissible.     Reg,  v.  Tlie  Rev, 
Vladimir  Petcherini,  79 

A  voluntary  statement  made  by  a  prisoner  in 
the  presence  of  a  magistrate,  upon  an  appli- 
cation for  a  remand,  is  admissible  in  evi- 
dence, though  the  statement  was  not  taken 
down  in  writing,  and  no  caution  was  given 
by  the  magistrate  to  the  effect  prescribed  by 
11  &  12  Vict.  c.  42,  s.  18.  Reg,  v.  Mary 
Anne  Stripp,  97 

The  examination  of  a  bankrupt  as  to  his  trade 
dealing  and  effects,  lawfully  taken  under 
sect.  117  of  12  &  13  Vict.  c.  106,  is  admissible 
in  eyidence  against  him  on  a  criminal  charge 
arising  out  of  the  very  matters  as  to  which 
he  was  so  examined : 

So  held,  in  a  case  where  the  bankrupt  was 
tried  with  another  for  a  conspiracy  to  defeat 
the  remedies  of  the  bankrupt's  creditors  by 
means  of  a  judgment  and  execution,  founded 
on  a  fictitious  debt ;  and  where  the  bankrupt 
had  been  cross-examined  in  the  Bankruptcy 
Court  aa  to  the  concoction  of  that  fraud. 
Reg,  ▼.  Cross  and  Leylandy  226 

A  bankrupt  was  examined  before  a  commis- 
sioner under  sect.  117  of  the  Bankrupt  Act, 
and  asked  various  questions  respectmg  the 
writing  of  a  false  letter  in  his  father's  name 
for  the  purpose  of  getting  additional  credit 
from  persons  with  whom  he  traded.  He 
made  no  objection  to  answering  the  ques- 
tions en  the  ground  that  they  tended  to 
criminate  him,  or  on  any  other  ground : 

Held,  that  the  examination  was  not  com- 
pulsoiT  under  the  1 17th  section  of  the  Bank- 
rupt Act,  as  touching  the  estate  or  dealings 
of  the  bankrupt;  and  that,  as  he  might 
have  objected  to  it  and  did  not,  it  was  a 
voluntary  statement,  and  admissible  in  evi- 
dence against  him  upon  his  trial  subse- 
quently on  the  criminal  charge  of  uttering  a 
rorged  letter.    Reg,  v.  Sloggett^  139 

The  examination  of  a  bankrupt  in  the  Court 
of  Bankruptcy,  touching  his  trade,  dealings 
and  estate,  is  admissible  in  evidence  against 
him  upon  a  criminal  charge,  though  the 
answers  may  have  been  extracted  from  him 
under  threat  of  committal,  and  may  be 
criminatory  of  himself.  [Coleridge,  J.  die- 
eentiente,']    Reg,  v.  Benjamin  Scott,  164 

Upon  the  trial  of  an  indictment  for  man- 
slaughter, a  statement  made  by  the  deceased 
respecting  the  manner  in  wnich,  and  the 
persons  by  whom,  the  injuries  had  been 
inflicted,  was  received  in  evidence.  The 
statement  concluded  with  these  words: — 
**  I  hare  made  this  statement  believing  I 
shall  not  recover;*'  and  at  that  time  he  was 


in  such  a  state  that  his  death  must  speedily 
follow ;  and  he  died  seven  days  afterwards. 
But  it  appeared  also,  that  shortly  before  he 
made  the  declaration  he  had  said  to  a  con- 
stable, who  asked  him  how  he  was :— "  I 
have  seen  Mr.  Booker,  the  surgeon  to-day, 
and  he  has  civen  me  some  little  hope  Uiat  I 
am  better,  but  I  do  not  myself  think  that  I 
shall  ultimately  recover."  ^  TAfterwards,  on 
the  same  occasion,  he  siud  he  could  not 
recover  : 

Held,  that  there  was  sufficient  evidence 
that  the  statement  was  made  under  a  con- 
sciousness of  impending  death  to  justify  its 
reception  in  evidence. 

Per  Martin,  B. — ^The  admissibilitj  of  the 
statement  as  a  dyins  declaration  depends 
upon  whether  the  judee  at  the  trial  is  satis- 
fied that  it  was  made  under  a  sense  of 
approaching  death.  Reg.  v.  FFm.  Reaneg 
and  Jos.  Reddish,  209 

A  prisoner,  in  custody,  was  interrogated  with 
the  following  caution  by  an  inspector  of 
police  :  "  You  are  accused  of  a  very  serious 
ofience,  have  you  any  explanation  to  give  ? 
You  are  not  bound  to  say  anjrthin^,  bat 
anything  vou  do  say  will  be  given  m  evi- 
dence agiunst  you :" 

Held,  that  the  prisoner's  answer  should 
not  be  received  in  evidence : 

Semble,  that  a  jud^e  should  be  slow  to 
admit  statements  made  by  prisoners  to  per- 
sons holding  them  in  custody,  and  that  the 
admission  of  such  evidence  is  contrary  to 
thepolicy  of  the  11  &  12  Vict.  c.  42.  Reg, 
v.  EUza  Toole,  244 

It  is  competent  to  counsel  on  cross-examina- 
tion to  ask  the  witness  if  he  had  ever  made  a 
certain  statement,  without  excepting  from 
such  question  the  time  when  he  was  before 
the  magistrates.  Reg,  v.  Price  and  Others, 
405 

Upon  the  trial  of  an  indictment  for  robbervt 
the  prosecutor  himself  being  absent,  the  only 
evidence  of  his  Christian  name  was  this: 
that  one  of  the  witnesses  had  seen  him  sign 
the  information  against  the  prisoner,  and 
also  the  deposition  before  the  magistrates, 
and  that  the  si^atures  to  those  documents 
corresponded  with  the  names  laid  in  the 
indictment : 

Held,  admissible  and  sufficient  evidence 
of  the  Christian  name.  Reg,  v.  Toole  wsd 
Others,  266 

The  deposition  of  a  witness  was  received  in 
evidence,  upon  proof  being  given  by  his 
medical  attendant,  that  though  he  might 
have  been  brought  to  the  court  withoot 
danger  to  life,  yet  he  was  suflering  finom  a 
second  attack  of  paralysis,  which  disabled 
him  altogether  from  giving  evidence: 
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Held,  rightly  received.  Reg.  ▼.  Cockbwm^ 
265 

Statements  made  by  a  prisoner  in  an  informa- 
tion with  a  view  to  his  being  examined  as  a 
witness  for  the  Crown,  are  not  admissible  in 
evidence  against  the  prisoner  for  the  purpose 
of  implicating  him  in  the  offence,  the  sub- 
ject of  the  information.    Reg.  v.  M*Hugh,  483 

Against  bankrupt  for  not  surrendejing,  intent 
to  defraud,  19 

Of  possession  of  counterfeit  coin,  53 

Of  embezzlement  by  receiver  of  trusts,  60 

In  perjury,  74 

Disclosure  on  examination  of  a  bankrupt,  85 

Of  act  of  bankruptcy,  89 

In  night  poaching,  106 

Of  concealment  of  birth,  107 

Of  false  pretences,  126,  131,  136 

Of  embezzlement  by  a  bankrupt,  1 58 

Of  answers  by  bankrupt  under  threat  of  com- 
mittal, 164 

Of  bigamy,  175,  192 

Of  embezzlement  by  clerk,  179 

Of  embezzlement,  221 

Of  larceny,  221,  355,  384,  413 

In  libel,  251 

Examining  acquitted  prisoner,  337 

Of  death  before  taken  in  larceny,  379 

Of  false  pretences,  384 

Of  forgery,  401 


FALSE  PRETENXES. 

In  answer  to  questions  contained  in  the  form 
of  attestations  for  militia  volunteers  issued 
by  the  War  Office,  a  recruit  answered  that 
he  did  not  belong  to,  nor  had  been  enrolled 
in,  any  other  corps  of  militia,  and  that  he 
did  not  belong  to,  nor  had  served  in,  Her 
Majesty^s  army;  whereas,  in  truth,  he  had 
previously  been  enrolled  in  another  corps  of 
militia : 

Held,  that  he  could  not  be  convicted  npon 
an  indictment  framed  under  sect.  57  of  the 
Mutiny  Act  (13  &  19  Vict.  c.  11),  as  the 
forms  in  the  schedule  to  that  act  contained 
no  such  question  as  had  been  put  to  the 
prisoner  respecting  his  previous  enrolment 
in  the  militia  ;  and  as  his  negative  answer  to 
the  question  whether  he  had  served  in  the 
army,  could  not  be  considered  wilfully  false. 
Reg.  V.  James  Jessup^  70 

A  letter  containing  a  false  pretence  was  re- 
ceived by  the  prosecutor  through  the  post,  in 
the  borough  of  C. ;  but  it  was  written  and 
posted  out  of  the  borough.  In  consequence 
of  that  letter  he  transmitted  through  the 
post  to  the  writer  of  the  first  a  post-office 
order  for  20/.,  which  was  received  out  of  the 
borough : 

VOL.  VIL 


Held,  that  in  an  indictment  against  the 
writer  of  the  first  letter  for  false  pretences, 
the  venue  was  well  laid  in  the  borough  of  C. 
Reg.  v.  Leech,  100 

A  false  and  fraudulent  statement  to  a  pawn- 
broker, that  a  chain  offered  as  a  pledge  is 
silver,  is  indictable  as  a  false  pretence  under 
the  statute  of  7  &  8  Geo.  4,  c.  29t  if  money 
be  thereby  obtained  ;  and  upon  the  trial  of 
such  an  indictment  evidence  is  admissible 
of  misrepresentations  made  by  the  prisoner 
to  others  about  the  same  time,  and  of  the 
possession  by  him  of  a  considerable  number 
of  chains  of  the  same  kind. . 

If  the  false  statement  be  made  with  intent 
to  obtain  money,  but  the  prosecutor  relies 
entirely  upon  his  own  examination  of  the 
chattel,  and  not  at  all  upon  the  prisoner's 
statement,  the  latter  cannot  be  convicted  of 
the  complete  offence,  but  is  guilty  of  an 
attempt  to  commit  it.     Reg.  v.  Roelmckf  126. 

A.  applied  to  B.  for  a  loan,  upon  the  security 
of  a  piece  of  land,  and  falsely  and  fraudu- 
lently represented  that  a  house  was  built 
upon  it.  B.  advanced  the  money,  upon  A. 
signing  an  agreement  for  a  mortgage,  depo- 
siting his  lease,  and  executing  a  bond  as 
collateral  security : 

Held,  that  A.  was  nroperly  convicted  of 
obtaining  money  by  false  pretences.  Reg, 
V.  Burgouy  131 

A  person,  who,  by  falsely  representing  himself 
to  fill  a  particular  character,  induces  another 
to  enter  into  a  contract  with  him  for  board 
and  lodging,  and  is  supplied  accordingly 
with  various  articles  of  food,  cannot  be  con- 
victed of  obtaining  goods  by  &lse  pretences, 
the  obtaining  of  the  goods  being  too  remotely 
connected  with  the  false  representation. 
Rtg.  v.  Gardener,  136. 

An  indictment  charged  that  the  defendant 
knowingly  falsely  pretended  that  a  horse 
was  sound,  and  that  he  himself  was  a  farmer 
at  O.,  negativing  both  pretences  in  the  usual 
way.  The  defendant  was  convicted,  bat  a 
case  was  reserved,  in  which,  after  stating 
that  the  false  representations  were  made,  v 
and  the  money  obtained  as  alleged,  and  that 
the  defence  was,  that  this  was  a  case  of 
giving  a  false  warranty,  and  therefore  not 
indictable,  the  question  was  put  whether  the 
conviction  could  be  sustained.  The  court 
having  directed  an  amendment  of  the  case, 
the  facts  proved  at  the  trial  were  set  out 
more  specifically  ;  but  it  was  not  stated  as  a 
fact  that  the  defendant  knew  the  horse  to  be 
unsound,  though  evidence  was  stated  from 
which  that  inference  might  be  drawn ;  nor 
was  it  stated  what  direction  the  chairman 
had  given  to  the  jury  : 

Held,  that  as  the  case  was  framed,  tbo 
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oonviciion  most  be  quashed ;  as  the  coart, 
not  knowing  what  direction  had  been  given 
to  the  jarj,  oonld  not  answer  the  question 
pnt  to  it  in  the  affirmative :  and,  as  it  was 
consistent  with  the  case  that  the  jury  might 
have  been  told  that  even  if  the  defendant 
did  cot  know  that  the  horse  was  unsound, 
he  might  be  convicted  upon  the  other  false 
statement  alone.     Reg.  v.  Keighley,  217 

An  indictment  for  obtaining  money  by  false 
pretences  cannot  be  sustained,  if  the  pro- 
secutor, when  he  parted  with  bis  money, 
knew  the  representation  to  be  false.  Reg. 
T.  MIUm,  263 

On  an  indictment  for  false  pretences,  it  was 
proved  that  prisoner,  after  having  agreed 
with  prosecutor  to  sell  and  deliver  a  load  of 
coals  at  a  certain  price  per  crxt.,  falsely  and 
fraudnkntlT  pretended  that  the  quantity 
which  he  baa  delivered  was  18  cwt.,  and 
that  it  had  been  weighed  at  the  colliery,  and 
the  weight  pnt  dow^n  by  himself  on  a  ticket, 
which  be  produced,  he  knowing  it  to  be 
14  cwt.  only,  and  thereby  obtained  an  addi- 
tional sum  of  money : 

Held,  to  have  been  properly  convicted. 
Reg.  V.  Sherwood,  270 

A.  falsely  represented  to  B.  that  a  third  per- 
son was  baling  up  for  him  a  quantity  of 
leather  which  was  to  come  into  bis  ware- 
house that  afternoon,  and  requested  B.  to 
purchase  it  at  a  price  which  he  named.  B. 
agreed  to  become  a  purchaser  at  that  price, 
and  thereupon  A.  asked  B.  to  accept  a  bill 
for  the  amount  of  the  purchase-money.  B. 
consented;  and  A.  shortly  afterwards  pro- 
duced a  bill  of  exchange  duly  stamped, 
signed  by  himself  as  drawer,  payable  to  his 
own  order,  and  addressed  to  B.  This  bill 
A.  handed  to  B.,  who  accepted  it  and 
retnmed  it  to  A.,  by  whom  it  was  indorsed 
and  discounted : 

Held,  that  A.  could  not  be  convicted  of 
obtaining  from  B.  a  valuable  security  by 
false  pretences,  as  the  instrument,  whilst  in 
B.'s  hands,  wss  of  no  value  to  him  or  to  any 
one  else,  unless  to  the  prisoner ;  and  as  B. 
bad  no  property  either  in  the  instrument  or 
the  paper  on  which  it  was  written.  Beg.  v. 
Danger,  303 

A  simple  misrepresentation  of  the  quality  of 
gooas  is  not  a  false  pretence  within  the 
statute  7  &  8  Geo.  4,  c.  29*  s.  53,  provided 
the  goods  are  in  specie  that  which  they  are 
represented  to  be. 

In  order  to  obtain  an  advance  of  money 
on  a  large  quantity  of  plated  spoons,  the 
defendant  represented  to  a  pawnbroker  that 
'they  were  of  the  best  quality,  that  they  were 
equal  to  Elkington's  A.  (meaning  spoons 
and  forks  made  by  Elkington,  and  stamped 


by  him  with  the  letter  A.),  that  the  founda- 
tion was  of  the  best  material,  and  that 
they  had  as  much  silver  upon  them  as  Elking- 
ton's  A.  The  jury  found  that  these  repre- 
sentations were  wilfully  false,  and  that  by 
means  of  them  an  advance  of  monej'was 
made: 

Held((/t«senfieii/i6i(«Willesand  Bramwell), 
that  the  conviction  was  wronf^^,  and  that  the 
representation  being  a  mere  exai^geration 
or  puffing  of  the  quality  of  the  goods  in  the 
course  of  a  bargain,  it  was  not  a  false  pre- 
tence within  the  statute.    Reg.  r.  Bryauj  312 

Where  the  prisoner,  in  July,  1857t  g^^s  in 
exchange  for  the  sum  of  5/.  a  promissory 
note  for  the  payment  of  51.  of  the  Old  Bank, 
.Newport,  Monmouthshire,  and  stated  that 
the  note  was  a  good  one,  thongh  in  reality 
the  Old  Bank  had  stopped  payment  in  the 
year  1851,  as  the  prisoner  well  knew,  it  wss 
held  that  he  could  not  be  conricted  of 
obtaining  the  5/.  by  false  pretences.  Reg. 
V.  yVilliams,  351 

Upon  the  trial  of  an  indictment  for  obtaining 
money  by  false  pretences,  it  was  proved  that 
the  prosecutor,  upon  the  faith  of  certain 
representations  made  to  him  by  the  prisoner, 
entered  into  a  partnership  with  him,  and 
advanced  money  as  part  of  the  capital  of  the 
firm  : 

Held,  that  under  these  circa mstances,  a 
conviction  could  not  be  sustained.  Reg.  v. 
H'atson,  364 

An  indictment  for  false  pretences  chained  that 
the  prisoner  did  *'  unlawfully  obtain  ^m 
A.  B.  a  cheque  for  the  sum  of  8/.  i4s.  6d. 
of  the  moneys  of  C.  D.  :** 

Held,  that  this  averment  sufficiently  de- 
scribed the  cheque  to  be  the  property  of 
C.  D.     Reg.  v.  Godfrey^  392 

Upon  an  indictment  for  obtaining  money  by 
false  pretences,  it  appeared  that  the  prisoner 
had  told  the  prosecutrix  that  she  kept  a 
shop  at  a  particular  place,  and  that  she 
might  go  home  with  her  until  she  got  a 
situation.  She  then  borrowed  I  Of.  of  her, 
and  promised  to  repay  it  when  they  got 
home ;  but  having  got  the  money  ahe  left 
the  prosecutrix  altogether.  It  was  untrue 
that  she  kept  a  shop  at  the  place  named ; 
and  the  prosecutrix  stated  that  it  was  on 
the  faith  of  that  representation  that  she 
parted  with  the  money.  The  jury  found  the 
prisoner  guilty  of  fraudulently  obtaining  the 
half-sovereign,  the  prosecutrix  parting  with 
it  under  the  belief  that  the  prisoner  kept  a 
shop  at  the  place  mentioned,  and  that  she 
should  have  the  money  when  ahe  went  home 
with  the  prisoner : 

Held,  that  the  conviction  was  right.  Reg. 
V.  Fry,  305 
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A  p«Tson  Tctia  ^ndnleDtl;  offers  a  U.    bank 

note  ss  a  note  for  5f.  nndfiettitchangedupon 
thnt  repregentstion,  msj  be  convicted  under 
tlie  statute  for  obtaining  money  by  false 
pretences,  altbouKh  the  party  to  whom  it 
was  passed  could  read,  and  the  note,  upon 
the  face  of  it,  afforded  clearly  the  means  of 
detectinn  the  fraud.  Reg.  y.Jesiop,  399 
A.  having  bought  a  watch  in  London,  returned 
it  to  the  seller  to  he  regulated.  13.  fraudu- 
lently wrote  in  the  name  of  A.  to  the  aeller, 
requcating  him  to  send  it  in  a  letter  to  the 
post-office  at  C,,  and  on  its  arrival  at  C 
personated  A.  and  received  the  watcb  ; 

Held,  that  B.  was  guilty,  not  of  obtaining 
by  false  pretences,  but  of  larceny.    Beg.  v. 

Kay,  290. 
A  collier  placed  certain  "tallies"  in  a  tub, 
whereby  in  tbe  ordinary  course  of  business 
the  tallies  would  have  been  bung  on  a  "tally- 
board,"  and  he  would  bave  received  payment 
as  if  for  having  raised  as  many  tubs  of  coal 
us  the  tallits  represented  : 

Held,  that  these  facts  were  sufficient  to 
constitute  a  complete  attempt  to  obtain 
money  by  false  pretences.  Beg.  v.  Tliomas 
liigby.  507. 

FELON. 
Circumstances  under  which  the  court  will  make 
an  order  for  restoration  of  the  property  stolen. 
Tho  practice  of    the  Treasury  is  not  to 
retain  the   property  of  a   felon   when   any 
person  makes  out  a  good  case  for  its  restora- 
tion.    Sometimes  it  is  restored  to  the  felon 
himself  for  good  conduct,  and  sometlmea  to 
his  wife.    The  Treasury  alnays  endeavours 
to  act  according  to  the  equity  of  each  case. 
Reg.  T.  Pierce  and  others,  206 
FLNUING. 
Larceny  by,  147. 

FORGERY. 
Notwithstanding  the  statute  14  &  15  Vict. 
c.  100,  a.  8,  which  renders  it  unnecessary 
in  an  indictment  for  forgery  to  allege  an 
intent  to  defraud  any  particular  person,  it  is 
essential  to  a  conviction  that  suoh  an  intent 
aiiould  be  proved  ;  and  where  a  diploma  of 
the  College  of  Surgeons  was  altered  by  sub- 
stituting one  name  for  another  and  changing 
the  date,  and  the  person  who  altered  it  did 
BO  in  order  to  induce  a  belief  that  be  was  a 
member  of  the  college,  but  had  no  intent 
to  commit  any  particular  fraud  or  specific 
wrong  to  any  individual : 

Held,  that  he  could  not  be  properly  con- 
victed of  forgery  at  common  law.  Btg.  v. 
Henry  Hodgson,  123 
A  pawnbroker'a  duplicate,  given  in  tba  form 
prescribed  by  the  statute  39  &  40  Geo.  3. 
c.  99,  is  an  accountable  receipt  for  gooda 


within  the  statute  11  Geo.  4  &  t  WilL  4, 
e.  G6,  e.  10. 
A.  pledged  goods  with  a  pawnbroker,  and 
upon  redeeming  them  returned  the  dupli- 
cate. He  afterwards  discovered  that  he  had 
not  received  all  the  goods  which  he  pledged. 
He  then  sumnioned  the  pawnbroker  before 
a  magistrate  j  and  upon  the  hearing  of  ibe 
charge,  an  attorney  attended  fur  the  pawn- 
broker, and  in  his  presence  handed  up  to 
the  magistrate  a  fabricated  duplicate  as  being 
the  genuine  duplicate  wliich  A.  had  received 
pledging  the  goods: 


The  dividend  warrants  of  a  railway  company, 
signed  by  the  secretary  and  addressed  to  a 
banker,  required  the  latter  to  pay  ibe 
amount  to  the  shareholder  or  order,  and  to 
charge  the  same  to  the  company's  revenue 
account.  Iliat  document  required  the  abare- 
holder's  indorsement : 

Held,  that  a  clerk  of  the  company  who 
bad  forgeil  the  shareholder's  indoraement, 
was  properly  convicted  of  forging  a  warrant 
or  order  for  the  payment  of  money.  Reg. 
V.  Auley,  329 
The  forgery  of  an  indorsement  in  this  country 
on  a  bill  drawn  abroad  on  a  person  in  this 
country,  and  payable  in  this  country,  ia  an 
offence  within  the  30  Geo.  3,  c,  63.  Reg.  v 
RnblrU,  423 
The  prisoner  was  indicted  for  forging  at  Liver- 
pool a  receipt. 

Where  the  prisoner  signed  a  document 
which  entitled  him  to  receive  a  delivery  note, 
which,  in  the  course  of  business  of  the 
B.  Canal  Company,  would  enable  him  to 
demand  and  hare  tlie  goods  described 
therein  delivered  lo  him  on  payment  of  the 
charges  for  carriage : 

Held,  to  be  a  forgery  of  a  receipt  for'goodi 
within  the  1 1  Geo.   4   &    1  Will.  4,   c.   66, 
s.  10.      Reg.  v.  Richard  Mcigh,  401 
D'orgery  at  common   law   must   he   of    some 
writing  or    document,  and,    therefore,  the 
I      putting  the  name  of  a  painter  upon  the  copy 
of  one  of  his  pictures,  in  order  that  it  may 
be  passed  off  as  the  (viginal,  is  not  a  forgery 
'     at  common  law.     But  such  passing  off  of 
the  copy  of  the  picture  as  the  original,  is  a 
cheat  at  common  law.     Reg.  v.  Ctou,  594 
B.  was  employed  to  collect  and  deliver  parcels 
I      by  a  railway  company,  and  was  paid  a  sum 
'     for  collecting,  and  also  a  aum  for  delivering. 
I      The  station-master,  whose  duty  it  was   to 
pay  B.,  falsely  told  B.  that  the  company  had 
determined  to   discontinue   paying  for  the 
deliveiy,  and  to  pay  only  for  collecting.  The 
station-master,  in  his  accounts  with  the  com- 
pany, continued  to  charge  them  with  pay- 
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nenta  to  B.  for  doUreij,  and  u  voueben 
for  such  pafments  wrote  od  the  litle  appro- 
priated to  the  collection  of  paroels.  in  the 
prioted  fortna  for  the  accounts  "  Receivet! 
for  B.."  which  a  Bervant  of  B.'s,  to  whoni 
he  paid  the  moneys,  sinned.  Aftertvaids  thi 
ststion-iDaater  secretlf  put  a  receipt  stamp 
under  the  aif^aature,  and  wrote  serosa  it  the 
a^ltrefpte  amount  both  for  coJlecting  and 
detiverinf;  the  pareeU  : 

Held  to  be  a  farfcerj.  Reg.  t.  Griffith,  SOI 

The  totffeij  of  a  letter  of  rEcommeDdation  of 

character,  with  intent  fraudulently  to  obtaiii 

aiituatiouaa  a  police-con  stable,  is  an  oCFenct 

at  common  law,    Reg.  v.  Moah,  503. 


HIGHWAY. 
Where  a  turnpike  road  is  out  of  repair,  the 

C'  laticca  have  no  jurisdiction  to  summon  the 
ighwaj  surveyor  under  5  &  6  Will,  i,  c.  60, 
a.  94,  in  the  Grst  instance,  hut  the  turnpike 
■urvejor  should  be  suramoned  under  proviso  I 
in  B.  94,  and  then  if  he  makes  it  appear  that  ! 
thetumpiketruilees  have  not  requiaitefunda, 
the  hlKhway  survejor  ma;  be  proceeded 
■griDSt.  Reg.  V.  Jmtices  of  Lancashire,  76 
Where,  upon  an  indictment  against  the  town- 
ship of  G.  K  for  non-repair  of  a  public  rnail, 
in  the  towmhip  of  W.  F.,  alleKiu);  a  liability 
under  an  award  of  Inclueure  Commissioners, 
it  was  contended  that  the  Incloaure  Act  onlj  : 
(tave  authority  to  the  commissioners  to  set  nut 
roads  in  the  township  of  U.  F. ;  but  evidence  | 
was  fpren  for  the  Crown  that  the  toivnship  ' 
of  G.  F-  bad,  on  several  occasions,  repaired  , 
tbo  road,  as  well  as  others  in  the  township 
which  were  not  public  roads.  The  jury  ; 
having  found  a  verdict  for  the  Crown : 

Held,  that  there  was  evidence  from  which  i 
the  jury  minht  infer  that  at  the  time  when  the 
award  was  made  thcroadlay  entirely  in  G,  F. 

The  mad  in  question  was  described  in  the 
award  as  "a  carriage  road;"  it  branched  out 
of  a  publio  highway,  and  led  to  a  landing- 
place  on  the  river  Uuse,  with  a  road  branch-  | 
ing  from  it  to  W,  F.  The  landing-place  was  ; 
used  by  the  inhaliitanta  of  G.  F.  and  W.  F.,  ' 
without  paying  toll,  and  by  all  other  persons  , 
on  payment  of  a  toll  to  the  lord  of  the  manor,  i 
In  the  award  some  roads  were  described  as  I 
public  highways  and  roads,  some  as  public 
carriage  roads,  and  some  as  private  carriage  I 
roads:  and  one  private  road  was  described  ss 
a  carriage  road  simply.  The  Inclosure  Act 
provided  that  the  public  roads  set  out  by  the 
commissioners  should  be  repaired  by  the 
township  of  G.  F. :  ! 

Held,  that  the  road  indicted  sufficiently 
appeared  to  be  a  public  road  set  out  under  the 
powers  of  the  act,  and  therefore  rapairable  | 


by  the  township  of  G.  F.  Reg.  r.  JwlaMali 
t^lhe  Towiuhip  of  Gate  Fal/ord.  330 
HOUSEBREAKING. 
An  indictment  charged  the  breaking  and  enter- 
ing of  the  prosecutor's  house,  and  stealing 
therein  eertun  goods.  The  evidence  was  that 
all  those  goods  had  been  stolen  by  otfaer  per- 
sons before  the  prisoner  entered  the  honse; 
and  the  jury  found  that  ho  was  not  guiitrof 
the  felony  charged,  but  that  he  was  guilty  of 
breaking  and  entering  the  house,  and  at- 
tempting to  steal  therein  the  goods  of  the 
Sroaecutor.  There  were  goods  left  in  the 
ouse  which  he  might  have  stolen,  if  be  hod 
not  been  interrupted  : 

Held,  that  the  conviction  waa  wrong. 
Reg.y.M'Pherson,  381 

HUSB.\ND  AND  WIFE. 
Evidence  of  husband  agunst  a  peraon  jointly 

indicted  with  his  wife,  1 
Joint  indictment  agunst,  for  receiving,  383 

INCLOSURE. 

Indictment  for  uon-repair  of  aroad.  330 
INDICTMENT. 

The  word  "  parcel"  is  not  a  sufficient  descrip- 
tion of  the  property  alleged  in  an  indictment 
to  have  been  stolen,  and  the  court  trill  quaib 
a  conviction  upon  such  an  indictment. 

The  prisoner  was  indicted  for  stealing 
"  one  parcel  of  the  value  of  one  ahilling,  of 
the  goods,"  &c.  The  parcel  in  question 
was  taken  from  the  hold  of  a  vessel,  out  of 
a  boi  broken  open  by  the  prisoner : 

Held,  an  insuiBcient  description.  Reg  t. 
Mareua  Bonner,  13 

Description  of  country  bank  notes,  183 

For  cheating  at  cards,  200 

.attempt  to  steal  other  gooda  than  those 
charged,  SSI 

Averment  in,  for  false  pretences,  393 

Larceny  by  bailee,  under  30  Si  21  Vict  c,  54, 
B.  4,  403 

For  larceny,  421 


Forrt 


:,  428 


INDICTMENT  (FORMS  OF). 

For  rights  of  highway,  231 

False  pretences,  304,  369 

INSANHT. 

.^  priaoner  committed  for  trial  upon  a  charge 
of  murder  having  become  insane,  was  re- 
moved to  a  lunatio  asylum  by  virtue  of  a 
warrant  under  the  hand  of  a  principal  Secre- 
tary of  State.  The  grand  jury,  at  tne  asusea 
at  nhich  be  would  in  due  course  have  been 
tried,  found  a  true  hill  against  him : 

Held,  that  the  proper  course  was  to  respite 
the  recognizances  tine  die.  Reg.  v.  Blaek- 
well,  351  
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JURISDICTION. 

A._.  a  forcit^er,  died  at  L.,  in  England,  of 
injuries  infliL-UiJ  liy  B.,  also  a  foreigner,  on 
Loanj  a  foreign  aliip  wliilet  at  ma  : 

Held,  thuc  neither  Kctioii  S  of  9  Geo.  4, 
c.  31.  nor  section  1  of  2  Geo.  2,  c.  21,  wiw 
applicable  lo  tfao  caaej  and  that  tbe  English 
court  at  L.  had  no  jurisdiction  to  try  B.  for 
the  oflence.     litg.  v.  Lewig,  277 

A  fiireigner  on  board  a  Dritiah  ship  on  the 
high  Bcas  owes  allegiance  to  the  lavr  of 
Eii^tnnd,  and  if  be  coouuits  an  oiTuncc 
aguinst  that  latv,  lie  is  triable  under  the 
Stat.  IS  &  IS  Vict.  c.9t,  a.  21,  by  mij  cnurt 
of  justice  in  Her  Majesty's  dominiona, 
(vithin  tbe  jurisdiction  of  irhich  he  may,  at 
the  time  of  the  indictment,  happen  to  be, 
provided  that  such  court  would  have  hnd 
cognicancc  of  the  crime  if  committed  within 
the  limits  of  its  ordinary  jurisdiction. 

And  it  makes  no  difference  in  this  resftect 
whether  the  offender  comes  voluntarily  on 
board  tbe  British  ship  or  is  brought  and 
iletuined  there  against  his  will ;  nor  whether 
lie  comes  voluntarily  within  the  jurisdiedon 
of  the  particular  court  by  which  be  is  tried, 
or  is  brought  within  that  jurisdiction  against 

And  where  a  foreigner,  having  committed 
larceny  in  England,  was  followed  to  Ham- 
burgh by  an  English  police-officer,  who 
arrested  liim  without  a  warrant,  and  brought 
him  against  his  will  on  board  an  EngHsh 
ateamer  trading  between  Hamburgh  and 
London,  and  there  kept  him  in  custody  in 
order  that  he  might  be  tiied  for  the  larceny 
in  I'.ngland  :  the  foreigner  having  shot  the 


In  perjurj",  287 

Id  receipt  of  stolen  goods,  335 


circumstances  that  if  tho  killing  had  been 
by  an  Englishman  tn  an  English  county,  the 
oncnce  would  have  been  murder  : 

Held,  that  the  Central  Criminal  Court 
had  jurisdiction  under  18  &  19  Vict,  c  91, 
a.  21,  to  try  the  foreigner  for  tbe  murder  of 
the  police-officer.  R^.  v.  Benito  Lopez; 
Reg.  T.  Christian  SaOUr,  431 
The  stnt.  9  Geo.  4,  c.  74,  s.  S6  (^plying  to 
India  tbe  English  stat.  9  Geo.  4,  c.  31.  s.  8, 
as  to  persons  dying  within  the  jurisdiction  of 
felonious  wounds  ^ven  without  the  juris- 
diction, and  vice  Effrra}  does  not  extend  to 
persons  who  were  not  otherwise  amenable 
to  the  criminal  jurisdiction  of  the  court. 
And  the  expression  "  within  the  limila  of 
the  charter  of  tbe  said  united  companjr  " 
means  within  the  "limits  of  the  trading 
charter."      Nga    Hoong    y.     The    Quen, 


Inn 


Qslanghter  on  the  high  seas,  877 


LARCENV. 
In  order  to  convict  the  finder  of  a  lost  chattel 
of  larceny,  it  must  be  proTed  that  at  the 
time  of  the  finding  there  was  either  tha 
owner's  name  upon  it,  or  that  snmetfaiDg 
occurred  which  would  give  the  prisoner  at 
the  moment  the  means  of  knowing  who  the 

Upon  an  indictment  for  stctliDg  a  note  it 
was  found  by  the  jury  that  the  note  was  lost 
by  the  prosecutor  and  found  by  the  prisoner. 
Ihero  was  no  evidence  that  the  note  had 
any  name  or  other  mark  upon  it  indicating 
to  whom  it  belonged ;  nor  was  there  evi- 
dence of  any  other  circumstances  which 
woidd  disclose  to  the  prisoner  at  the  time 
when  he  found  it  the  meant  of  discovering 
the  owner : 

Held,  that  he  could  not  be  convicted  of 
larceny,  although  the  jury,  being  asked 
whether  at  or  atlcr  the  time  of  the  fiodinff 
he  believed  that  there  was  not  a  reaaonable 
probability  that  the  owner  could  be  found, 
bad  answered  that  he  did  boUeve  tbat  the 
owner  could  be  traced.  Reg.  v.  DiMm  aad 
Another,  35 

Certificates  of  shares  in  a  foreign  raUway  com- 
pany are  the  subject  of  larceny  within  tbe 
7  &  8  Geo.  4,  c.  29,  s.  0.    Rv-  »■  Smiti,  93   ■ 

A  letter  containing  a  post-omce  order  waa 
delivered  by  mbtako  to  A.,  who,  after  aacxr- 
taiuing  that  it  was  Dot  intended  fur  bim, 
appropriated  the  contents  to  hia  own  use  : 

HeW,  not  guilty  of  larceny.  Beg.  v. 
Davie,  alias  Riah,  and  Daviet,  104 

In  order  to  mske  the  detention  of  lost  notea 
by  a  finder  larceny,  it  is  necessary  that  at 
tbe  time  at  which  he  first  took  the  notes  he 
should  have  tbe  intention  of  appropriating, 
knowing,  or  having  reason  to  know,  who  waa 
tbe  owner. 

Whore,  from  the  manner  in  which  tha 
question  has  been  left  to  the  jury,  it  is  poi- 
oible  that  they  may  h.-ive  convicted  tha 
prisoner,  believing  that  an  after-knowledge 
of  the  ownership  of  the  notes,  and  a  subse- 
quent detention  and  appropriation,  wotdd 
justify  them  in  finding  the  prisoner  guilty  of 
lari'cny,  a  conviction  will  be  quashed. 

Upon  the  trial  of  the  prisoner  for  larceny 
of  bank  notes,  it  appeared  that  the  prose- 
cutor had  dropped  the  notea  on  a  pnblio 
road,  and  did  not  miss  them  tbr  some  time. 
There  were  no  marks  whidi  would  give  a 
clue  to  the  ownership.  Some  time  after  tlie 
[wawcator  went  to  tie  priicnK*'«  hontn, 
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statin^:  that  he  had  lost  notes  on  the  road  in 
question,  and  calling  upon  her  to  give  them 
up,  which  she  refused,  saying  she  knew 
nothing  of  them.  On  a  subsequent  occa- 
sion, and  after  an  interval  of  about  twelve 
months,  a  search  was  made,  and  several  of 
the  notes  were  found  with  the  prisoner. 
The  judge  in  charging  told  the  jur}-  that,  if 
she  took  the  notes  and  kept  them,  knowing 
who  was  the  owner,  witn  the  intention  of 
appropriating,  they  should  convict  her : 
^  Held,  wrong  in  not  confining  the  atten- 
tion of  the  jury  to  the  precise  time  at  which 
the  notes  were  first  taken  up.  Per  Lefroy, 
C.  J.  ^  Reg,  V.  Mary  Shea,  147 

A.  was  indicted  for  stealing  951,  in  money. 
The  evidence  was,  that  he  stole  certain  notes 
of  a  country  bank  which  were  not  then  in 
circulation,  for  value,  but  which  had  been 
paid  in  at  one  branch  of  the  same  bank,  and 
were  in  course  of  transmission  to  another 
branch,  where  they  had  been  originally 
issued,  in  order  that  they  might  be  there  re- 
iasued  or  otherwise  disposed  of : 

Held,  that  A.  was  guilty  of  larceny ;  and 
that,  since  the  14  &  15  Vict.  c.  100,  s.  18, 
the  offence  was  correctly  described  in  the 
indictment.    Beg.  v.  West,  183 

An  adulterer  who  takes  possession  of  none  of 
the  husband^s  property  except  the  wearing 
apparel  of  the  wife  cannot  be  convicted  of 
larceny.  • 

Upon  an  indictment  for  larceny  of  a 
bonnet  and  other  articles  of  female  apparel, 
it  was  proved  that  the  prisoner,  who  was  a 
lodger  in  prosecutor's  house,  agreed  with 
his  wife  that  they  should  go  away  and  live 
together  in  adultery.  He  went  away  leaving 
the  husband  and  wife  together ;  she  fol- 
lowed, and  shortly  afterwards  the  prisoner 
and  wife  were  found  together,  the  prisoner 
at  that  time  carrying  a  box  which  contained 
her  wearing  apparel : 

Held,  that  ne  could  not  be  convicted  of 
stealing  those  articles,    lieg.  v.  FUch,  269 

As  a  matter  of  law  it  is  not  incumbent  upon 
the  prosecution,  on  a  trial  for  larceny,  to 
call  as  witnesses  the  persons  whom  the 
prisoner  has  named  as  able  to  account  for 
nis  possession  of  the  stolen  property,  though 
the  persons  so  named  are  known  and  might 
be  called.     Reg.  v.  Joseph  Wilson,  310 

Where  a  witness  has  been  rightly,  by  direction 
of  the  court,  acquitted,  he  may  be  examined 
for  the  prosecution. 

If  property  be  taken  with  the  intention  of 
holding  it  until  the  rightful  owner  should 
pay  a  certain  sum,  and  compelling  such 
payment,  this  is  sufficient  to  complete  the 
ofience  of  larceny. 
It  b  not  necessary  in  order  to  bring  a  case 


within  the  above  acts,  that  the  money  paid 
for  the  purpose  of  procuring  the  return  of 
stolen  property  should  be  paid  before  the 
property  was  actually  restored,  provided  it 
was  paid  in  pursuance  of  a  previous  agree- 
ment on  the  subject.  Reg,  v.  C^Donnell, 
337 

The  prisoner  went  jnto  the  shop  of  the 
prosecutor  and  purchased  some  tobacco, 
at  three- halfpence,  and  tendered  a  half- 
crown  in  payment.  The  proeecutor's  shop- 
man put  down  two  shillings  upon  the 
counter,  while  he  was  counting  out  the 
rest  of  the  change;  the  prisoner  took 
up  the  two  shillings,  and  pretending  to 
throw  them  into  the  till,  thoueh  in  r^tjr 
he  only  threw  back  one,  asked  for  four  six- 
pences instead  of  them;  he  received  one 
shilling  and  two  sixpences  : 

Held,  that  he  could  not  be  convicted  of 
larceny.     Reg»  v.  WUliami,  355 

In  order  to  constitute  larceny,  the  taking  mast 
be  with  intention  to  vest  the  property  in  the 
thief;  and  therefore,  where  servants  em- 
ployed by  a  glovemaker  in  finishing  gloves, 
removed  a  quantity  of  finished  gloves  from 
one  part  of  the  master^s  premises  to  another, 
with  intent  fraudulently  to  obtain  paj- 
ment  as  for  so  many  gloves  finished  by 
them : 

Held,  that  they  were  not  guilty  of  larceny. 
Reg.  ▼.  Poole  and  Another,  873 

Upon  an  indictment  for  stealing  numeroos 
articles  laid  as  the  property  of  the  ordinanr, 
the  evidence  was,  that  the  articles  belonged 
to  a  deceased  person,  that  a  search  had  b^n 
made  for  a  will,  but  none  found  ;  that  some 
small  portion  of  the  articles  had  been  seen 
in  the  house  of  deceased  after  her  death,  and 
before  her  funeral ;  and  that  on  the  day  of 
the  funeral  the  prisoner  took  the  balk  of 
them  to  the  house  of  a  witness : 

Held,  that  there  was  abundant  evidence 
that  some  of  the  articles  had  been  stolen 
after  the  death,  and  that,  consequently,  the 
property  was  rightly  laid  in  the  ordinan-; 
and  that  the  Court  of  Quarter  Sessions  had 
done  quite  right  in  refusing  to  the  prosecu- 
tion an  election  to  proceed  in  respect  of  the 
taking  of  any  particular  articles,  as  there 
was  some  evidence  that  all  were  taken  afler 
the  death.     Reg.  v.  Johnson,  879 

A  copper  sundial  fixed  on  the  top  of  a 
wooden  post  standing  in  a  churchyard,  is 
metal  fixed  in  land  in  a  place  dedicated  to 
public  use,  and  the  subject  of  larceny, 
within  the  7  &  8  Geo.  4,  c.  29,  a.  44.  Reg. 
V.  Jones,  498. 

Upon  an  indictment  charging  that  the  pri- 
soner whilst  servant  to  A.  stole  the  money 
of  A.,  the  proof  was  that  he  was  servant  to 
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B.,  and  that  the  money  which  he  stole  was 
the  money  of  B.,  but  in  the  possession  of  A. 
as  the  agent  of  B. : 

Held,  properly  convicted  of  simple  larceny. 
Rep,  V.  Jennings,  397 
A  bailee  charged  with  fraudulently  converting 
bailed  property  under  the  20  &  21  Vict, 
c.  54,  s.  4,  was  indicted  in  the  ordinary 
form  as  for  larceny,  with  a  conclusion  contra 
/ormam : 

Held,  good.  Reg,  v.  John  Haigh,  403 
Upon  an  imJictment  for  larceny,  with  a  count 
framed  under  20  &  21  Vict.  c.  54,  s.  4,  it 
was  proved  that  a  box  of  plate  having  been 
deposited  with  the  prisoner  for  safe  custody, 
he  broke  it  open,  and  took  out  a  part  of  the 
plate,  whiSh  he  offered  to  a  pawnbroker  as 
a  security  for  50/.  His  offer  was  declined, 
but  he  afterwards  pledged  the  whole  box  of 
plate  with  another  person  as  security  for 
200/.  When  he  was  called  upon  to  restore 
the  plate  to  the  owner,  he  had  not  the 
means  of  redeeming  it,  and  was  taken  into 
custody. 

The  jury  found  the  prisoner  guilty  on 
both  counts,  but  recommended  him  to  mercy, 
believing  that  he  intended  ultimately  to 
return  the  property : 

Held,  that  under  these  circumstances  the 
prisoner  was  rightly  convicted  of  larceny  at 
common  law ;  because  the  jury  had  found  a 
verdict  of  ^ilty,  which  was  well  warranted 
by  the  evidence;  and  though  they  had 
recommended  him  to  mercy  on  the  ground 
that  he  intended  ultimately  to  restore  the 
property,  that  expression  was  not  necessarily 
inconsistent  with  the  verdict,  and  ought  not 
to  be  considered  equivalent  to  a  Snding, 
that  at  the  time  when  he  took  the  plate 
wrongfully  he  took  it  for  the  purpose  of 
merely  making  a  temporary  use  of  it. 

The  decision  in  Reg,  v.  HoUoway  (3  Cox 
Crim.  Cas.  145)  confirmed,  that  to  consti- 
tute larceny  there  must  be  an  intention 
permanently  to  deprive  the  owner  of  the 
property. 

Semble,  that  if  not  a  larceny  at  common 
law  it  could  not  be  made  such  by  the  4th 
section  of  20  &  21  Vict,  c  54.  Reg.  v. 
Trebilcock,  408 
A.  was  employed  by  a  banking  company  to 
conduct  an  office  at  B.,  and  the  whole  of  the 
duties  there  were  discharged  by  him  alone. 
He  was  paid  a  salary,  for  which  he  was 
bound  to  provide  a  place  for  carrying  on 
the  bank  business,  and  the  office  so  provided 
was  attached  to  his  own  house,  in  which  he 
carried  on  a  separate  business.  The  office 
was  fitted  up  by  the  bank,  and  an  iron  safe 
provided,  into  which  it  was  A.^s  duty  to  put 
each  night  the  money  received  during  (he 


day,  and  which  had  not  been  required  for 
the  purposes  of  the  bank.  One  key  of  his 
safe  was  kept  by  the  banking  company.  He 
furnished  weekly  accounts  of  moneys  re- 
ceived and  paid  by  him,  showing  the  balance 
in  his  hands,  and  of  what  notes,  cash,  or 
securities  that  balance  consisted.  Audits  of 
his  accounts  were  made  occasionally,  and 
his  cash  in  band  examined.  On  the  last  of 
such  audits  he  was  found  deficient  in  his 
cash  to  the  amount  of  3,000/.  and  he  ad- 
mitted that  he  had  taken  that  amount. 
On  the  last  previous  audit,  two  years 
before,  his  cash  had  been  found  correct. 
The  learned  judge  advised  the  Jury  to  find 
the  prisoner  guilty  of  larceny,  if  they  were 
satisfied,  upon  the  whole  of  the  facts,  that 
any  part  of  the  sum  admitted  to  have  been 
misappropriated  had  at  any  time  during  the 
two  years  been  taken  from  money  which, 
having  been  received  from  customers,  had 
before  such  taking  been  placed  in  the  safe  and 
included  in  the  weekly  accounts  furnished 
by  the  prisoner.  The  jury  found  the  pri- 
soner guilty  of  larceny,  as  a  clerk,  in  having 
stolen  some  money  received  from  customers 
which,  before  such  stealing,  had  been  placed 
in  the  safe  and  made  the  subject  of  a  weekly 
account: 

Held,  that  the  conviction  was  right,  there 
being  evidence  from  which  the  jury  might 
draw  the  conclusion  that  some  part  of  the 
money  taken  by  the  prisoner  htfd  been  pre- 
▼iouslv  reduced  into  the  master^s  possession 
by  being  put  into  the  safe,  and  it  not  b^ng 
necessary  that  they  should  find  any  specific 
amount  to  have  been  stolen  on  any  particular 
day.  Reg.  v.  Wright,  413 
An  indictment  for  larceny,  and  receiving  goods 
knowing  them  to  have  been  stolen,  is  bad,  if 
it  does  not  state  to  whom  the  goods  be- 
longed; and  the  defect  cannot  be  amended, 
nor  is  it  cured  by  14  &  15  Vict.  c.  100,  8.  8. 
Reg,  V.  Ward,  421 

Evidence  of,  1 

Partial  and  insufficient   description  of  pro- 
perty, 13 
Plea  of  autrefois  acquit,  186 
Evidence  of,  221 
Or  false  pretence,  what  it  is,  289,  384 

LIBEL. 

On  the  trial  of  an  indictment  fur  libel  the  only 
evidence  of  publication  was  the  sending  it  in 
a  letter  addressed  to  the  prosecutor  himself, 
and  the  receipt  of  it  by  him  : 

Held,  that  there  was  sufficient  evidence  to 
go  to  the  jury,  although  the  indictment 
contained  no  allegation  of  an  intent  o^  a 

k  3 


Ixxvi 


INDEX. 


tendency  to  provoke  a  breach  of  the  peace. 
Reg.  V.  Brooke,  251 

Criminal  information  for,  16 


MAGISTRATE. 

At  the  hearing  of  a  summons  for  an  ofience 
under  the  Fishery  Acts,  one  of  the  magis- 
trates, Sir  H.  D.  M.,  was  interested  in  the 
decision,  and  sat  on  the  bench.  He  stated 
openly  in  court  that  he  should  take  no  part 
in  the  hearing  of  the  case,  but  made  an 
observation  in  the  course  of  the  case,  that 
he  could  prove  a  material  fact  in  contro- 
versy. He  also  remained  and  was  present 
at  the  consultation  of  the  magistrates.  Sir 
H.  D.  M.  stated  that  he  took  no  part  in  the 
matter  save  as  above  stated,  and  that  he  did 
not  vote  upon  the  decision  of  the  case : 

Held,  that  notwithstanding  the  disclaimer, 
that  he  took  such  a  part  in  the  hearing  as 
invalidated  the  conviction.  Reg,  v.  O' Grady y 
247 

MANSLAUGHTER. 

The  prisoner  had  procured  certain  drugs  and 
given  them  to  his  wife,  with  intent  that  she 
should  take  them  in  order  to  procure  abor- 
tion. She  took  them  in  his  absence,  and  died 
from  their  effects.  On  an  indictment  against 
him  for  manslaughter,  it  was  objected  that  he 
was  only  an  accessary  before  the  fact,  and 
that  in  law  there  cannot  be  an  accessary 
before  the  fact  to  manslaughter: 

Held,  that  he  was  properly  found  guilty 
of  roan^u^hter.     Reg.  v.  Gaylor,  253 

Upon  an  indictment  for  manslaughter,  it  ap- 
peared that  the  death  was  occasioned  by 
the  falling  of  a  truck  full  of  bricks  into  the 
shaft  of  a  mine,  when  the  deceased  was  at 
work ;  and  that  the  truck  fell  in,  in  conse- 
quence of  the  prisoner's  neglect  of  duty  in 
omittinff  to  place  a  stage  over  the  mouth  of 
the  shm.  The  prisoner  having  been  con- 
victed: 

Held,  that  the  conviction  was  right ;  as 
the  crime  of  manslaughter,  no  less  than  that 
of  murder,  might  be  committed  by  acts  of 
omission  as  well  as  of  commission.  Reg.  v. 
David  Hughes,  301 

On  the  high  seas,  jurisdiction  on,  277 
By  rape,  406 

MISDEMEANOR. 

It  is  an  indictable  misdemeanor  at  common 
law  to  remove  without  lawful  authority  a 
corpse  from  a  grave  in  a  burying-ground 
belonging  to  a  congregation  of  Protestant 


diiisenters,  although  the  motive  of  the  per- 
son so  acting  may  be  pious  and  laudable : 

So  held,  in  a  case  where  a  son,  from 
motives  of  filial  affection  and  religions  duty, 
removed  the  corpse  of  his  mother  from  a 
family  grave  in  a  dissenters'  burial-ground, 
for  the  purpose  of  its  interment  together 
with  that  of  his  father,  in  a  eonsecmtcd 
churchyard.  Reg,  v.  George  Brertion 
Sharpe,  214 


MURDER. 

If  A.  procures  poison  and  administers  to  B.. 
both  intending  that  B.  should  take  it  to  pro- 
cure abortion,  and  B.  afierwarda  takes  it  for 
the  purpose  of  poisoning  C.  vrith  it  in  the 
absence  of  A. : 

Held,  that  A.  may  be  convicted  of  causing 
it  to  be  taken.  Reg.  v.  Wilson,  190 
To  sustain  a  conviction  under  7  Will.  4  &  1  Tict. 
c.  85,  s.  2,  for  causing  a  bodily  injury  dan- 
gerous to  life,  with  intent  to  mnrtler,  it  is 
not  enough  to  prove  a  mere  temporary 
functional  derangement,  such  as  congestioa 
of  the  lungs  and  heart  arising  from  exposure 
to  ccdd. 

Where  therefore  a  woman  left  her  infant 
child  exposed  in  an  open  field  on  a  cold  wet 
day,  and  it  was  found  there  after  some  hours 
nearly  dead  from  congestion  of  the  lungs 
and  heart,  which  would  shortly  have  proved 
fatal  if  relief  had  not  been  given,  but  by 
care  it  was  restored  in  a  few  hours,  so  that 
no  bodily  injury  remained  : 

Held,  that  tne  mother  could  not  be  con- 
victed under  the  statute  of  causing  bodily 
injury  dangerous  to  life.  Reg',  v.  Uarri.i 
Gray,  326 
Where  two  persons  charged  with  murder  by 
the  same  indictment  had  mafle  statements 
implicating  one  another,  and  those  state- 
ments were  evidence  for  the  prosecution, 
the  court,  upon  the  application  of  the  connfel 
appearing  for  one  prisoner,  allowed  them  to 
have  separate  trials. 

Where  two  persons  go  out  with  the  com- 
mon object  of  robbing  a  third  person,  and 
one  of  them,  in  pursuit  of  that  common 
object,  does  an  act  which  causes  the  death 
of  that  third  person,  under  such  circum- 
stances as  to  be  murder  in  him  who  does  the 
act,  it  is  murder  in  the  other  also.  Reg,  v. 
Jackson  and  Another,  357 
Where  the  prisoner  committed  a  felony  on  the 
person  or  a  child,  whereby  she  died,  the 
jury  were  directed  that  they  might  finds 
veniict  of  manslaughter.  Reg,  t.  Green" 
wood,  404 
Shooting  with  intent,  mistake  as  to  person 
shot  at,  51 
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MUTINY  ACT. 

False  pretences  under,  70 


NUISANCE. 

An  indictment  stated  that  the  defendants  un- 
lawfully, knowingly,  and  wilfully,  did  deposit 
and  cause  to  be  deposited  in  a  warehouse 
belonging  to  them,  and  near  to  divers  streets, 
common  highways,  and  dwelling-houses, 
divers  large  and  excessive  quantities  of  a 
certain  dangerous  ignitible  and  explosive 
lluid  called  wood  naphtha,  and  did  unlaw- 
fully, knowingly,  and  wilfully  keep  in  the 
said  warehouse,  and  near  to  the  said  streets, 
&c.,  the  said  fluid  in  such  large,  excessive, 
and  dangerous  quantities,  that  the  Queen's 
subjects  m  passing  along  the  said  streets,  &c., 
and  the  same  who  were  residing  near  the 
said  warehouse,  were  in  great  danger  and 
peril  of  their  lives  and  properties,  and  were 
kept  in  great  alarm,  fear,  and  terror,  to  their 
common  nuisance : 

Held,  that  the  indictment  disclosed  an 
indictable  offence,  although  there  was  no 
statement  of  any  noxious  efiluvia  arising 
from  the  said  premises,  or  of  any  substantial 
iigury  sustained  by  any  one  beyond  the  fear 
and  the  danger  caused  by  the  substances 
being  so  kept. 

The  evidence  in  support  of  the  indictment 
showed  that  wood  naphtha  is  the  product  of 
the  distillation  of  wood,  is  very  inflammable, 
more  so  than  spirits  of  wine,  and  that  if 
inflamed,  water,  unless  applied  in  enormous 
(juantities,  would  not  put  it  out,  and  that, 
practically,  a  fire  happening  could  not  be 
quenched.  But  it  was  proved  also,  that 
it  was  the  practice  in  the  warehouse 
never  to  allow  any  candle,  fire,  or  gas- 
light to  enter  therein,  and  so  long  as  that 
continued,  the  storing  of  the  wood  naphtha 
and  the  spirits  would  not  produce  danger : 

Held,  that  it  was  a  question  for  the  jury 
whether  there  was  any  real  danger  to  Vm 
and  property  arising  from  the  way  in  which 
the  materials  were  kept,  and  that  danger  ab 
extra  alone  was  8uffi>ient  to  justify  them  in 
finding  a  verdict  of  guilty. 

The  evidence  of  the  way  in  which  the 
business  was  carried  on,  was  this:  the 
quantities  stored  were  from  4,000  to  5,000 
gallons  of  wood  naphtha,  and  from  40,000 
to  45,000  gallons  of  spirits  of  wine.  The 
operation  of  mixing  the  two  together  was 
carried  on  upon  the  premises.  For  this 
purpose,  there  were  two  large  vats  erected : 
each  of  these  was  capable  of  holding  about 
*J,000  gallons  of  the  mixture.    The  vats 


were  covered  over  entirely  at  tlie  top,  with 
the  exception  of  an  aperture  in  the  centre 
of  the  cover,  in  whicn  was  fixed  a  hopper 
with  a  sliding  panel  of  wood.  When  it  was 
necessary  to  mix,  the  spirits  of  wine  first 
and  the  naphtha  afterwards  were  poured 
through  the  hopper  into  the  vat  below ; 
where,  by  the  chemical  action  upon  each 
other,  tliey  became  intermixed,  and  were 
drawn  off  at  the  bottom  by  a  cock,  and 
carried  away  for  the  purposes  of  commerce. 
Held,  that  this  was  sufficient  evidence  to 
support  the  charge  in  the  indictment  of 
depositing  the  article  in  a  warehouse ;  dis- 
sentiente^  Pollock,  C.  B.,  who  thought  the 
conviction  in  this  particular  instance  wrong, 
because  the  allegation  of  depositing  the 
article  in  a  wart^ouse  was  sought  to  be 
supported  by  evidence  of  a  dangerous  use 
of  it  by  mixmg,  and  he  suggested  the  pro- 
priety of  another  indictment  being  preferred. 
Beg,  V.  Lister  and  Biggs^  342 


PERJURY. 

On  the  second  trial  of  an  indictment  for  per- 
jury, fresh  witnesses  for  the  defence  were 
called  to  prove  facts  confirming  the  pri- 
soner's alleged  false  statement.  A  witness 
called  by  the  prosecutor  to  contradict  a 
fact  deposed  to  by  them  was  allowed  to 
prove  that  on  the  former  trial  a  particular 
question  was  put  to  him,  on  nis  cross- 
examination  by  the  prisoner's  coansel,  in 
order  to  show  that  at  that  time  the  pri- 
soner's counsel  had  notice  of  the  testimony 
now  given,  but  did  not  venture  to  call  the 
witnesses.     Beg*  v.  Coyle,  74 

The  duty  of  the  coroner  is  not  confined  to 
ascertaining  the  cause  of  death,  but  he 
should  inquire  into  all  the  circumstances 
attending  it ;  and,  therefore,  when  a  witness 
has  untruly  answered  on  a  coroner's  inquest 
that  he  and  the  deceased,  with  whom  he  had 
been  in  company,  had  not  been  tippling,  or 
in  a  public-bouse,  on  the  evening  preceding 
the  death,  such  answer  is  material  to  the 
inquiry,  and  will,  if  untrue,  support  an 
indictment  for  perjury. 

Semble^  the  question  of  materiality  is  one 
for  the  judge  and  not  the  jury  to  decide 
upon.  Per  Monaban,  C.  J.,  Richards,  B., 
Jackson,  J.,  and  Greene,  B.  Ball,  J., 
dubitajite. 

Perjury  assigned,  on  answers  of  the  pri- 
soner, that  he  had  not  tast«d  any  intoxi- 
cating drink,  or  been  in  a  public-house  on  a 
particular  evening.  These  answers  were 
given  on  an  inquest  held  on  the  body  of  a 
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man  who  had  been  found  dead,  but  without 
any  marks  of  violence  or  anything  to  cause 
suspicion  of  his  having  died  from  other  than 
natural  causes : 

Held,  nevertheless,  directly  material,  as 
the  coroner  was  bound  to  inquire  into  all 
the  circumstances  attending  death. 

On  the  trial  the  judge  had  left  the  ques- 
tion of  materiality  to  the  jury,  who  found 
the  prisoner  guilty : 

Held,  under  these  circumstances,  that, 
whether  materiality  be  a  question  for  the 
judge  or  the  jury,  the  convirtion  was  right. 

R.  v.  Lavey  (3  Car.  &  K.  26)  observed  on. 
Reg,  V.  James  Courtney^  111 
The  mother  of  a  bastard  having  been  resident 
with  her  parents  in  one  petty  sessional 
division,  went  to  lodge  at  D.  in  another 
division  for  the  purpose  of  affiliating  her 
child,  D.  being  nearer  and  more  convenient 
for  her  than  the  place  where  the  magistrates 
acting  for  the  other  division  met.  She 
lodged  at  D.  three  weeks  before  she  obtained 
the  summons,  having  in  the  interval  made 
one  unsuccessful  application  ;  and  afler  ob- 
taining the  order,  went  into  service  in  the 
division  in  which  her  parents  resided,  but 
without  returning  to  them ;  and  she  stated 
that  she  could  not  go  back  to  them,  as  they 
bad  nothing  for  her  to  do.  Whilst  at  D. 
she  had  no  other  home  : 

Held,  that  the  jury  were  warranted  in 
finding  that  at  the  time  of  her  application 
at  D.  she  was  residing  within  tliat  petty 
sessional  division  ;  that  the  magistrates  had 
jurisdiction,  and  a  conviction  for  perjury 
committed  by  her  on  that  occasion  was 
right.     Reg,  v.  Hughes^  287 

PLEADING, 

The  "parcel"  in  an  indictment,  13 

Pleading  double,  85 

Autrefois  acquit,  186 

In  whom  property  to  be  laid,  384 

POACHING. 

In  a  case  of  night- poaching,  it  is  not  necessary 
on  the  part  of  the  pro:^ecution  to  call  the 
occupier  or  the  owner  of  the  land  to  prove 
that  the  persons  charged  were  not  upon  the 
land  by  tneir  permission     Reg,  v.  Wood^  106 

PRACTICE. 

When  a  prisoner,  who  has  pleaded  guilty,  has 
been  discharged  without  receiving  sentence, 
on  giving  an  undertaking,  and  entering  into 
recognizance  to  appear  and  abide  the  judg- 


ment of  the  court  upon  receiving  dac  notice, 
afterwards  violates  his  undertaking,  the 
court  will  proceed  to  pass  sentence  upon  the 

Erisoner  surrendering,   after    calling   upon 
im  to   say  why  judgment  should  not  be 
awarded. 

The  finding  of  a  bill  against  the  prisoner 
for  an  ofience  which  would  be  in  breach  of 
his  undertaking,  will  be  regarded  by  the 
court  as  evidence  to  inform  itself  of  the 
prisoner's  bad  faith.     Reg.  v.  Ryan^  139 

In"  a  prosecution  directed  by  the  Poor  Law 
Board,  counsel  for  the  Crown  cannot  claim 
the  right  to  reply,  where  the  prisoner  calls 
no  witnesses.     Reg.  v.  Beckwiih^  505 

The  Attorney- General  for  the  County  Pala- 
tine, though  prosecuting  in  person,  has  no 
right  to  re|)ly.     Reg.  v.  Christie^  506 

Under  what  circumstances  bail  will  be  ac- 
cepted in  conspiracy.  Reg.  v.  Gallagher^ 
609. 

Award  of  punishment  where  prisoner  pleads 
guilty,  4 

In  an  indictment  against  bankrupt  for  not 
surrendering,  19 

Crown  witnesses  not  making  informations,  79 

Inconsistent  verdict,  venire  de  novo^  151 

Separate  trial  of  prisoners  charged  with  a  joint 
ofience,  357 

Costs  of  prosecution,  361 

Notice  to  produce,  375 

Mistrial,  jury,  power  of  court  to  order  new 
trial,  454 

PROPERTY. 
Of  a  felon,  to  whom  it  goes,  206 

PROSECUTION. 
Right  to  prosecute  in  manslaughter,  361 

PUNISHMENT. 

The  prisoner,  who  pleaded  guilty  to  steal- 
ing a  gold  watch  from  a  house  at  which  she 
was  vbiting,  in  an  affidavit  in  mitigation  of 
punishment,  stated,  that  she  had  no  felonious 
design  intaking  the  watch;  that  it  was  a 
temporary  embarrassment  which  had  in- 
duced her  to  take  it  to  raise  money  on  it, 
and  that  she  intended  releasinj?  and  return- 
ing it  to  the  owner ;  that  her  family  were  in 
a  respectable  condition  of  life,  and  that  the 
disgrace  of  committing  such  an  ofi*cnce,  and 
the  loss  of  character,  was  a  most   serioos 

Eunishment.     It  was   considered,  however, 
y  the  court,  that  such  circumstances  con- 
stituted an  aggravation  of  the  oiicncc,  as  it 
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was  neither  from  want  or  ignorance  that 
the  prisoner  had  committed  the  crime.  Heg, 
V. ,4 


RECEIVING. 

A  husband  and  wife  being  jointly  indicted  for 
receiving  stolen  goods,  the  jury  found  both 
guilty,  stating  that  the  female  prisoner 
received  them  without  the  control  or  know- 
ledge of,  and  apart  from,  her  husband,  and 
that  he  afterwards  adopted  her  receipt : 

Held,  that  the  conviction  could  not  be 
sustained  as  against  the  husband.  lieg,  v. 
Bring  and  Wt%  382 

Venue  and  jurisdiction,  335 

RESCUE. 

A.  was  indicted  for  the  rescue  of  a  distress 
from  a  collector  of  poor  s  rate.  The  name 
of  the  defendant  did  not  appear  in  the  rate, 
and  there  was  no  name  or  description  of  the 
parties  liable  to  the  payment  of  the  rate  in 
the  appropriate  column,  except  the  general 
words,  "  tenants  of  common."  The  trans- 
cript of  the  rate  book,  to  which  the  col- 
lector's warrant  was  annexed,  was  similarly 
defective.  It  was  not  disputed  that  A.  was 
the  occupier  of  the  lands,  and  might  have 
been  rated  as  such : 

Held,  that  under  the  above  warrant  the 
collector  had  no  power  to  distrain  the  de- 
fendant's good»,  and  that  the  indictment 
could  not,  therefore,  be  sustained.  Reg.  v. 
Boyle  and  Others^  428 

REWARD. 
For  restoring  stolen  property,  337 


SHOOTING. 

If  A.  intending  to  murder  B.  shoots  at  and 
wounds  C,  supposing  him  to  be  B.,  he  is 
guilty  of  wounding  C.  with  intent  to  mnrder 
him ;  for  he  intends  to  kill  the  person  at 
whom  he  shoots.     Reg,  v.  Smithy  51 


TRIAL. 

Upon  a  trial  for  murder,  one  juryman  answered 
and  was  sworn  and  served  in  the  name  of 
another  juryman.  The  prisoner  was  con- 
victed and  sentenced.   On  the  following  day 


the  mistake  was  discovered ;  and  a  case  was 
reserved  for  the  opinion  of  this  court. 

Two  questions  were  raised :  first,  whether 
there  had  been  a  mistrial ;  second,  whether 
this  court  had  jurisdiction  to  decide  that 
point : 

Held,  by  Lord  Campbell,  C.  J.,  Cockbum, 
C.  J.,  Coleridge  and  Wightman,  JJ.,  and 
Martin  and  Watson,  BB.,  there  had  been  a 
mistrial,  and  that  this  court  had  jurisdiction 
to  order  that  the  prisoner  should  be  tried 
again : 

By  Erie,  Crompton,  Crowder,  Willes,  and 
Byles,  JJ.,  and  Channel,  B.,  that  there  had 
been  no  mistrial ;  and  by  Pollock,  C.  B., 
and  Williams,  J.,  that  if  there  had  been  a 
mistrial,  this  court  had  no  jurisdiction  to 
set  aside  the  verdict  and  order  a  second 
tria  : 

Held,  also,  by  Erie  and  Crompton,  JJ., 
and  Channel,  B.,  that  this  court  had  no 
jurisdiction  ;  and  Crowder,  Willes  and 
Byles,  J  J.,  were  also  inclined  to  the  same 
opinion.     Reg.  v.  Aaron  MeUor^  454 

TURNPIKE. 

A  horse  and  cart  employed  by  a  dust-con- 
tractor in  conveying  street  sweepings  (found 
in  the  case  to  be  manure)  from  the  city  to  a 
place  of  deposit,  partly  for  the  contractor's 
own  use  as  manure,  but  principally  for  the 
purpose  of  sale  as  manure,  was  held  to  be 
within  the  following  exemptions  from  toll  in 
a  turnpike  act:  ^^for  any  horse  or  other 
cattle  or  carriage  employed  in  carrying  or 
conveying  (among  other  things)  manure 
employed  in  husoandry  for  manuring  or 
improving  the  land."  Reg.  on  the  Prosecution 
ofSinnott  v.  Freke^  32 


VENUE. 

The  half  of  a  country  bank-note  having  been 
stolen  at  some  period  during  its  transit  from 
S.  in  Wilts,  to  Bristol,  was  afterwards  en- 
closed by  the  prisoner  in  a  letter  addressed 
to  the  bankers  at  S.  demanding  payment, 
which  letter  was  posted  at  Bath.  There  was 
no  other  evidence  of  any  receipt  or  posses- 
sion by  the  prisoner  in  Wilts : 

Held,  that  the  prisoner  was  rightly  tried 
in  Wilts,  as  the  possession  either  of  the 
post-office  servants  or  the  bankers  was  his 
possession ;  and  the  case  was  therefore 
brought  within  stat.  7  &  8  Geo.  4,  c  29, 
s.  56.     Reg.  V.  George  Cryer^  335 

In  false  pretence  by  letter,  100 

In  embezzlement  by  bankrupt,  158 

In  receipt  of  stolen  goods,  335 
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VERDICT. 

Where  a  verdict  is  inconsisteDt,  the  court  will 
award  a  venire  de  novo. 

The  prisoner  was  indicted  for  stealing 
three  sheep,  the  property  of  E.  J.  There 
was  a  count  charging  him  with  receiving 
the  same  goods  on  the  same  day.  The 
finding  of  the  jury  as  entered  on  the  record 
was,  that  the  prisoner  was  ^^  guilty  of  the 
premises  on  the  said  indictment  above 
specified :" 

Held,  that  although  such  finding  amounted 
to  a  finding  of  guilty  on  each  count,  yet  as 
it  was  impossible  that  the  prisoner  could 


have  been  guilty  of  both  offences,  under  the 
circumstances  the  Crown  should  not  be  at 
liberty  to  enter  a  nolle  prosfqmi  on  one 
count,  and  move  for  sentence  on  the  other, 
but  that  a  venire  de  novo  should  be  awarded. 
The  Queen  in  error  v.  Ecans,  151 


WITNESS. 

Deposition  of  a  foreign  witness  absent  abroad, 

55 
Absence  of,  admissibility  of  deposition,  265 
Examining  acquitted  prisoner,  337 
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MISCELLANEOUS  PRECEDENTS. 

Na 

1.  Indictment  for  a  conspiracy  to  procure  the 

return  of  a  member  to  Parliament  by 
means  of  bribery,  xv. 

2.  Indictment  against  two  persons  for  frau- 

dijdently  attempting  to  obtain  money  by 
falsely  pretending  to  a  mutual  assurance 
society  that  they  were  entitled  to  claim 
from  the  society  the  amount  of  certain 
debts  which  they  had  lost  through  the 
failure  of  their  debtor ;  with  counts  for 
conspiracy,  xxiv. 

3.  Indictment  against  a  father  for  not  sup- 

plying his  infant  child  with  necessary 
food  and  clothing,  xxx. 

4.  Indictment    against    the    mother    of   an 

infant  for  not  supplying  it  with  neces- 
sary food  and  clothing,  she  being  fur- 
nished by  her  husband  with  ample 
means  for  so  doing,  and  being  delegated 
by  him  to  act  in  that  behalf,  xxxii. 

5.  Indictment  of  a  bankrupt  for  making  false 

answers  in  an  examination  by  the  com- 
missioner, XXV. 

6.  Indictment  for  forgery  of  certain  entries 

in  the  transfer  book  of  stock  of  the 
Great  Northern  Railway  Company, 
with  count  for  conspiracy,  li. 


Na 


7.  Indictment  against  the  Master  of  a  Work- 
house for  disposing  of  the  dead  body  of  a 
pauper  for  the  purpose  of  dissection,  con- 
trary to  the  provisions  of  the  Anatomy  Act, 
2  &  3  Will.  4,  c.  75 ;  with  counts  at  common 
law,  Ivii. 


NEW  STATUTES. 

An  Act  to  enable  British  Diplomatic  and 
Consular  Agents  abroad  to  administer  Oaths 
and  to  do  Notarial  Acts,  i. 

An  Act  to  consolidate  and  amend  the  Laws 
relating  to  Friendly  Societies,  iii. 

An  Act  for  securing  the  Liberty  of  Religious 
Worship,  V. 

A  n  Act  to  amend  the  Act  for  the  better  Care 
and  Reformation  of  Youthful  Offenders,  and 
the  Act  to  render  Reformatory  and  Indus- 
trial Schools  in  Scotland  more  available 
for  the  benefit  of  Vagrant  Children,  vi 

An  Act  for  diminishing  expense  and  delay  in 
the  Administration  of  Criminal  Justice  in 
certain  cases,  viii. 

An  Act  to  empower  the  Court  of  Queen's 
Bench  to  order  certain  Offenders  to  be  tried 
at  the  Central  Criminal  Court,  xliii. 
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Held,  rightly  received.  Reg,  v.  Cochbum^ 
265 

Against  bankrupt  for  not  surrendering,  intent 
to  defraud,  19 

Of  possession  of  counterfeit  coin,  53 

Of  embezzlement  by  receiver  of  trusts,  60 

In  perjurj,  74 

Disclosure  on  examination  of  a  bankrupt,  85 

Of  act  of  bankruptcy,  89 

In  night  poaching,  106 

Of  concealment  of  birth,  107 

Of  false  pretences,  126,  131,  136 

Of  embezzlement  by  a  bankrupt,  158 

Of  answers  by  bankrupt  under  threat  of  com- 
mittal, 164 

Of  bigamy,  175,  192 

Of  embezzlement  by  clerk,  179 

Of  embezzlement,  221 

Of  larceny,  221,  355,  384,  413 

In  libel,  251 

Examining  acquitted  prisoner,  337 

Of  death  before  taking  in  larceny,  379 

Of  false  pretences,  384 

Of  forgery,  401 


FALSE-  PRETENCES. 

In  answer  to  questions  contained  in  the  form 
of  attestations  for  militia  volunteers  issued 
by  the  War  Office,  a  recruit  answered  that 
he  did  not  belong  to  nor  had  been  enrolled 
in  any  other  corps  of.  militia,  and  that  he 
did  not  belong  to  nor  had  served  in  Her 
Majesy's  army ;  whereas,  in  truth,  he  had 
previously  been  enrolled  in  another  corps  of 
militia : 

Held,  that  he  could  not  be  convicted  upon 
an  indictment  firamed  under  sect.  57  of  the 
Mutinjr  Act  (18  &  19  Vict.  c.  11),  as  the 
forms  in  the  schedule  to  that  act  contained 
no  such  question  as  had  been  put  to  the 
prisoner  respecting  his  previous  enrolment 
m  the  militia ;  and  as  his  negative  answer  to 
the  question  whether  he  had  served  in  the 
army,  could  not  be  considered  wilfully  false. 
Reg,  V.  Jame9  Jessup^  70 

A  letter  containing  a  false  pretence  was  re- 
ceived by  the  prosecutor  through  the  post  in 
the  borough  of  C. ;  but  it  was  written  and 
posted  out  of  the  borough.  In  consequence 
of  that  letter  he  transmitted  through  the 
post  to  the  writer  of  the  first  a  post-office 
order  for  20/.,  which  was  recdved  oat  of  the 
borough : 

Held,  that  in  an  indictment  against  the 
writer  of  the  first  letter  for  false  pretences, 
the  venue  was  well  laid  in  the  borough  of  G. 
Reg,  V.  Leech^  100 

A  fubc  and  fraudulent  statement  to  a  pawn- 


broker, that  a  chdn  offered  as  a  pledge  is 
silver,  is  indictable  as  a  false  pretence  imder 
the  statute  of  7  &  8  Geo.  4,  c.  29,  if  money 
be  therebv  obtiuned ;  and  upon  the  triid  of 
such  an  mdictment  evidence  is  admissible 
of  misrepresentations  made  by  the  prisoner 
to  others  about  the. same  time,  and  of  the 
possession  by  him  of  a  considerable  number 
of  chains  of  the  same  kind. 

If  the  false  statement  be  made  with  intent 
to  obtain  money,  but  the  prosecutor  relies 
entirely  upon  his  own  examinataon  of  the 
chattel,  and  not  at  all  upon  the  prisoner's 
statement,  the  latter  cannot  be  convicted  of 
the  complete  offence,  but  is  guilty  of  an 
attempt  to  commit  it.    R^.  v.  Hoefttidk,  126 

A.  applied  to  B.  for  a  loan  upon  the  security 
of  a  piece  of  land,  and  falsely  and  fraudu- 
lently represented  that  a  house  was  built 
upon  it.  B.  advanced  the  money  upon  A. 
signing  an  agreement  for  a  mortgage,  depo- 
siting his  lease,  and  executing  a  bond  as 
collateral  security : 

Held,  that  A.  was  properly  convicted  of 
obtaining  money  by  false  pretences.  Beg, 
V.  Burgofiy  131 

A  person,  who  by  falsely  representing  himself 
to  fill  a  particular  character,  induces  another 
to  enter  into  a  contract  with  him  for  board 
and  lodffing,  and  is  supplied  accordingly 
with  various  articles  of  food,  cannot  be  con- 
victed of  obtaining  goods  b}r  false  pretences, 
the  obtaining  of  the  goods  being  too  remotely 
connected  with  the  false  representation. 
Reg.  V.  Gardner^  136 

An  mdictment  charged  that  the  defendant 
knowingly  falselv  pretended  that  a  horse 
was  sound,  and  that  he  himself  was  a  fanner 
at  O.,  negativing  both  pretences  in  the  usual 
way.  The  defendant  was  convicted,  but  a 
case  was  reserved  in  which,  af^er  stating 
that  the  false  representations  were  made, 
and  the  money  obtained  as  alleged,  and  that 
Uie  defence  was,  that  this  was  a  case  of 
fflving  a  false  warranty,  and  therefore  not 
mdictable,  the  question  was  put  whether  the 
conviction  could  be  sustained.  The  court 
having  directed  an  amendment  of  the  case, 
tiie  facts  proved  at  the  trial  were  set  out 
more  specifically ;  but  it  was  not  stated  as  a 
&ct  that  the  defendant  knew  the  horse  to  be 
unsound,  though  evidence  was  stated  from 
which  tiiat  inference  might  be  drawn ;  nor 
was  it  stated  what  direction  the  chairman 
had  given  to  the  jury : 

Held,  that  as  the  case  was  framed,  the 
conviction  must  be  quashed;  as  the  court, 
not  knowing  what  diroction  had  been  given 
to  the  juijt  could  not  answer  the  question 
put  to  It  in  the  affirmative;  and  as  it  was 
consistent  with  the  case  that  the  jury  might 
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have  been  told  that  even  if  the  defendant 
did  not  know  that  the  horse  was  unsound, 
he  might  be  convicted  upon  the  other  false 
statement  alone.     Reg.  v.  Keujhley^  217 

An  indictment  for  obtaining  money  by  false 
pretences  cannot  be  sustained,  if  the  pro- 
secutor when  he  parted  with  his  money 
knew  the  representation  to  be  false.  Reg. 
V.  Mills,  2C3 

On  an  indictment  ff)r  false  pretences,  it  was 
proved  that  prisoner,  afler  having  agreed 
with  prosecutor  to  sell  and  deliver  a  load  of 
coals  at  a  certain  price  per  cwt.,  falsely  and 
fraudulently  pretended  that  the  quantity 
which  he  bad  delivered  was  18  cwt.,  and 
that  it  had  been  weighed  at  the  colliery,  and 
the  weisfat  pat  down  by  himself  on  a  ticket, 
which  be  produced,  he  knowing  it  to  be 
14  cwt.  only,  and  thereby  obtained  an  addi- 
tional sum  of  money : 

Held)  to  have  been  properly  convicted. 
Rest,  v.  Sherwood,  270 

A.  falsely  represented  to  B.  that  a  third  per- 
son was  baling  up  for  him  a  quantity  of 
leather  which  was  to  come  into  his  ware- 
house that  aflernoon,  and  requested  B.  to 
purchase  it  at  a  price  which  he  named.  B. 
agreed  to  become  a  nurchaser  at  that  price, 
and  thereupon  A.  asked  B.  to  accept  a  bill 
for  the  amount  of  the  purchase  money.  B. 
consented ;  and  A.  shortly  afterwards  pro- 
duced a  bill  of  exchange  duly  stamped, 
signed  by  himself  as  drawer,  payable  to  his 
own  order,  and  addressed  to  B.  This  bill 
A.  handed  to  B.  who  accepted  it  and 
returned  it  to  A.,  by  whom  it  was  indorsed 
and  discounted : 

Held,  that  A.  could  not  be  convicted  of 
obtaining  from  B.  a  valuable  security  by 
false  pretences,  as  the  instrument  whilst  in 
B.'s  hands  was  of  no  value  to  him  or  to  any 
one  else,  unless  to  the  prisoner ;  and  as  B. 
had  no  property  either  in  the  instrument  or 
the  paper  on  which  it  was  written.  Reg,  v. 
Danger,  303 

A  simple  misrepresentation  of  the  c[uaHty  of 
goods  is  not  a  false  pretence  within  the 
statute  7  &  8  Geo.  4,  c.  29,  s.  53,  provided 
the  goods  are  in  specie  that  which  they  are 
represented  to  be. 

In  order  to  obtain  an  advance  of  money 
on  a  largo  quantity  of  plated  spoons,  the 
defendant  represented  to  a  pawnbroker  that 
they  were  of  the  best  quality,  that  they  were 
equal  to  Elkington's  A.  (meaning  spoons 
and  forks  made  by  Elkington,  and  stamped 
by  him  with  the  letter  A),  that  the  founda- 
tion was  of  the  best  material,  and  that 
they  had  as  much  silver  upon  them  as  Elking- 
ton's  A.  The  jurj'  found  that  these  repre- 
sentations were  wilfully  false,  and  that  by 


means  of  them  an  advance  of  money  was 
made : 

Held  (diMentientihutWUlcs  andBramwell), 
that  the  conviction  was  wrong,  and  that  the 
representation  being  a  mere  exaggeration 
or  puffing  of  the  c^uSity  of  the  gooiJs  in  the 
course  of  a  bargain,  it  was  not  a  false  pre- 
tence within  the  statute.  Reg,  v.  Bryan,  31 2 

Where  the  prisoner,  in  July,  1857,  gave  in 
exchange  for  the  sum  of  51,  a  promissory 
note  for  the  payment  of  51,  of  the  Old  Bank, 
Newport,  Monmouthshire,  and  stated  that 
the  note  was  a  good  one,  though  in  reality 
the  Old  Bank  had  stopped  payment  in  tbie 
year  1851,  as  the  prisoner  well  knew,  it  was 
held  that  he  could  not  be  convicted  of 
obtaining  the  51,  by  false  pretences.  Rtg. 
V.  Williams,  351       ^ 

Upon  the  trial  of  an  indictment  for  obtaining 
money  by  false  pretences,  it  was  proved  that 
the  prosecutor,  upon  the  faith  of  certain 
representations  made  to  him  by  the  prisoner, 
entered  into  a  partnership  with  him,  and 
advanced  money  as  part  of  the  capital  of  the 
firm : 

Held,  that  under  these  circumstances,  a 
conviction  could  not  be  sustained.  R^g,  v. 
Watson,  364 

An  indictment  for  false  pretences  char^red  that 
the  prisoner  did  **  unlawfully  obtain  from 
A.  B.  a  cheque  for  the  sum  of  8/.  14«.  6d, 
of  the  moneys  of  C.  D.  :'* 

Held,  that  this  averment  sufficiently  de- 
scribed the  cheque  to  be  the  property  of 
C.  D.     Rc^,  V.  Godfrey,  392 

Upon  an  indictment  for  obtaining  money  by 
false  pretences,  it  appeared  that  the  prisoner 
had  told  the  prosecutrix  that  she  kept  a 
shop  at  a  particular  place,  and  that  she 
might  go  home  with  her  until  she  ^t  a 
situation.  She  then  borrowed  10*.  of  her, 
and  promised  to  repay  it  when  they  got 
home ;  but  having  got  the  money  she  left 
the  prosecutrix  altogether.  It  was  untrue 
that  she  kept  a  shop  at  the  place  named ; 
and  the  prosecutrix  stated  that  it  was  on 
the  faith  of  that  representation  that  she 
parted  with  the  money.    The  jury  found  the 

Erisoner  guilty  of  fraudulently  obtaining  the 
alf-sovereign,  the  prosecutrix  parting  with 
it  under  the  belief  that  the  prisoner  kept  a 
shop  at  the  place  mentioned,  and  tliat  she 
should  have  the  money  when  she  went  home 
with  the  prisoner : 

Held,  that  the  conviction  was  right.  Reg, 
v.  Fry,  395 
A  person  who  fraudulently  offers  a  1/.  bank- 
note as  a  note  for5/.  and  gets  it  changed  upon 
that  representation,  may  be  convicted  under 
the  statute  for  obtaining  money  by  false 
pretences,  although  the  party  to  whom  it 
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